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CLIMATE ACTION THROUGH ARTIFICIAL
INTELLIGENCE: INTERNATIONAL LEGAL PERSPECTIVE

KLIMATICKE OPATRENIA PROSTEDNICTVOM UMELEJ
INTELIGENCIE: MEDZINARODNOPRAVNY POHLAD

Lucia Bako$ova?!

https://doi.org/10.33542/S1C2022-2-01

ABSTRACT

Far-reaching negative effects of climate change are putting pressure on the international
community to adopt appropriate climate actions with regard to sustainable development. The
use of artificial intelligence may be one of the tools to achieve the goals set in the United
Nations Sustainable Development Goals. The paper highlights several examples of artificial
intelligence that can be used to achieve appropriate climate action, such as weather and natural
disaster predictions, or they can help monitor, model and manage environmental systems,
whether it is illegal logging, water degradation, illegal fishing and poaching, air pollution or
the burden of farming. Technologies using artificial intelligence are, however, often developed
and used in an ethical and legal vacuum. The aim of the paper is to outline the existing
international legislation in the context of meeting the goals of sustainable development in the
field of climate action through artificial intelligence and to point out potential legal challenges
of its use.?

ABSTRAKT

Dalekosiahle negativne 1icinky zmeny klimy vyvijajii tlak na medzindrodné spolocenstvo, aby
prijalo vhodné opatrenia v oblasti klimy a to s ohladom na udrzatelny rozvoj. VyuZitie umelej
inteligencie moéze byt jednym z ndstrojov na dosiahnutie cielov stanovenych v Cieloch
Organizacie Spojenych narodov pre trvalo udrzatelny rozvoj. Prispevok poukazuje na niekolko
prikladov umelej inteligencie, ktoré mozno pouzit na dosiahnutie vhodnych klimatickych
opatreni, ako napriklad predpoved’ pocasia a prirodnych katastrof, alebo mozu poméct pri
monitorovani, modelovani a riadeni environmentalnych systéemov, ¢i uz ide o ilegalnu tazbu
dreva, znehodnocovanie vody, neopravneny rybolov a pytliactvo, znecistovanie vzduchu alebo
zataz z polnohospodarskej cinnosti. Technologie vyuzZivajuce umelu inteligenciu su vsak
Castokrat vyvijané a pouzivané v etickom a pravnom vikuu. Cielom prispevku je analyza
existujlicej medzinarodnopravnej Upravy v kontexte napliiania cielov udrzatelného rozvoja
v oblasti klimatickych opatreni prostrednictvom umelej inteligencie a poukdzat’ na mozné
pravne problémy jej vyuzivania.

I. INTRODUCTION

“The challenge of pollution and global warming is no longer the science, or the rate of
innovation, but the rate of implementation: We have the clean solutions; now let's bundle them
and install them.”3

1 Mgr., PhD., Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenské republika
Pavol Jozef Safarik University in Kogice, Faculty of Law, Slovak Republic.

2 The article presents a partial output within the research project APVV-20-0576 entitled "Green Challenges for Sustainable
Development (European Green Deal in the Context of International and National Law)".

8 SKIBSTED, J. M.: How can we build the green cities of tomorrow?, World Economic Forum, 26 October 2015. Online:
https://www.weforum.org/agenda/2015/10/how-can-we-build-the-green-cities-of-tomorrow/ (cited 31 May 2022).
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Climate action in recent years is gaining momentum, especially in connection to the negative
effects of climate change, such as the sea-level rise, the high occurrence of natural disasters,
loss of biodiversity, forced migration, land degradation or freshwater scarcity add to and
exacerbate the list of challenges that the international community faces. In order to reverse the
mentioned negative phenomena, States, international organizations, multinational corporations
and individuals, must adopt appropriate climate measures. Frequently, the newly adopted
climate actions are connected with the concept of sustainable development. Although, the
concept of sustainable development is not a new one, its application today is more urgent than
ever. From the legal perspective, it is pervasive in all sorts of documents, such as international
treaties, resolutions of international organizations or judicial decisions of international judicial
and quasi-judicial organs.* The focus in this paper is given to the United Nations Sustainable
Development Goals, also known as the 2030 Agenda for Sustainable Development. Its aim is
to address a wide variety of global challenges, such as extreme poverty, gender inequality, rule
of law, climate change and its impacts, or to protect, restore and promote sustainable use of
terrestrial ecosystems, sustainably manage forests, combat desertification, and halt and reverse
land degradation and halt biodiversity loss.> There are numerous possibilities how to achieve
sustainable development regarding the continuous destruction of the environment. One of them
is the use of artificial intelligence, which may significantly accelerate the process of achieving
the UN Sustainable Development Goals. Thanks to the widespread use of satellites, mobile
phones, sensors and financial transaction technologies there is now more information than ever
on the state of the planet.® Artificial intelligence in the analysed area may improve weather and
natural disaster predictions, or they can help monitor, model and manage environmental
systems, whether it is illegal logging, water degradation,’ illegal fishing and poaching,? air
pollution or the burden of farming.® In general, artificial intelligence applications could help
design more energy-efficient buildings improve power storage and optimise renewable energy
deployment by feeding solar and wind power into the electricity grid as needed. On the other
hand, it is also important to point out that artificial intelligence poses serious challenges for the
environment and, consequently, climate change. There are energy consumption concerns
around artificial intelligence, algorithms and the processing of large amounts of data.'® At the
same time, production, service and final disposal of artificial intelligence systems require vast
amounts of non-renewable materials (such as lithium, nickel or cobalt) and efficient e-waste

4 See footnotes no. 15 — 24 and 28 - 33.

5> UN General Assembly: Transforming our world: the 2030 Agenda for Sustainable Development, 21 October 2015,
A/RES/70/1, p. 14. Online: https://www.refworld.org/docid/57b6e3e44.html (cited 31 May 2022).

6 UN Science-Policy-Business Forum on Environment: White Paper: Digital Earth: Building, Financing and Governing a
Digital Ecosystem for Planetary Data, Draft 1, February 2018, p. 5 — 29. Online: https://www.un-spbf.org/wp-
content/uploads/2019/03/Digital-Ecosystem-final.pdf (cited 31 May 2022).

7 CHUI, M. et al.: Notes From the Al Frontier: Applying Al for Social Good, McKinsey Global Institute, December 2018,
p. 26 - 27.

Online:
https://www.mckinsey.com/~/media/mckinsey/featured%20insights/artificial%20intelligence/applying%?20artificial %20i
ntelligence%20for%20social%20good/mgi-applying-ai-for-social-good-discussion-paper-dec-2018.ashx (cited 31 May
2022).

& lbid., p. 24 - 25.

9 UNESCO: Artificial Intelligence for Sustainable Development: challenges and opportunities for UNESCO’s science and
engineering programmes, Working Paper, August 2019, p. 14.

Online: https://unesdoc.unesco.org/ark:/48223/pf0000368028 (cited 31 May 2022).

Slovenska technicka univerzita v Bratislave, Urad podpredsedu vlady SR pre investicie a informatizaciu: Analyza a navrh
mozZnosti vyskumu, vyvoja a aplikdcie umelej inteligencie na Slovensku: Dielo ¢. 2 — Manual pre firmy na zavedenie umelej
inteligencie, 11 December 2019, p. 86. Online: https://www.mirri.gov.sk/wp-content/uploads/2020/03/Dielo2-Manual.pdf
(cited 31 May 2022).

10 NESLEN, A.: Here's how Al can help fight climate change, World Economic Forum, 11 August 2021. Online:
https://www.weforum.org/agenda/2021/08/how-ai-can-fight-climate-change/ (cited 31 May 2022).
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management, respectively.!* The aim of the paper is to analyse the existing international
legislation in the context of meeting the goals of sustainable development in the field of climate
action through artificial intelligence and to point out potential legal challenges of its use. Before
that, it is necessary to briefly introduce the concept of sustainable development from the
international law perspective, its historical background and current development.

I1. INTERNATIONAL LAW AND SUSTAINABLE DEVELOPMENT

International community for the past decades focuses on activities that are able to ensure
sustainable development in many areas. Sustainable development, as such, may be defined as
a development, which as a necessary procedural step, “takes into account” environmental
protection (integration), and which does so in a way that is consistent with the environmental
treaty obligations undertaken by a State or, at the very least, with the core content of customary
international environmental law applicable to all countries.*? For a long time, international legal
scholars are debating the legal and normative status of the sustainable development concept.
On one side, as Barral states “for some, the answer to the question of its relationship to the law
is straightforward: sustainable development does not belong to law: it may be an important
philosophical or political objective, but it is not a legal one.”3 Lowe observes that the concept
lacks norm-creating character, and that it can properly claim a normative status as an element
of the process of judicial reasoning. Furthermore, he considers sustainable development as a
meta-principle, a legal concept exercising a kind of “interstitial normativity”, pushing and
pulling the boundaries of true primary norms when they threaten to overlap or conflict with
each other. This means that where two primary norms come into conflict, the principle of
sustainable development, as an interstitial norm, can serve to clarify how the two norms are to
be balanced in a particular case. For example, where two primary norms come into conflict,
such as the norm of economic development and the norm of environmental protection, the
principle of sustainable development as an interstitial norm can serve to clarify how these two
norms are to be balanced in a particular case.** On the contrary, Vinuales states that sustainable
development is a peculiar type of norm, a “normative concept”, which cannot perform some
functions unless it is decomposed into more specific norms.°

It has been referred to in legal practice, not only in policy instruments!® such as the Rio
Declaration on Environment and Development!’, United Nations Millennium Declaration*8 or
the 2030 Agenda for Sustainable Development!®, but also in international treaties and decisions

1 LEAL FILHO, W. et al.: Deploying artificial intelligence for climate change adaptation, Technological Forecasting &
Social Change, Vol. 180, 2022, p. 2, ISSN: 0040-1625.

2. DUPUY, P.-M., LE MOLI, G., VINUALES, J. E.: Customary International Law and the Environment. In: RAJAMANI,
L., PEEL, J. (eds.): The Oxford Handbook of International Environmental Law, Second Edition, Oxford: Oxford University
Press, 2021, p. 385 - 401, ISBN: 978-0-19-884915-5.

13 BARRAL, W.: Sustainable Development in International Law: Nature and Operation of an Evolutive Legal Norm,
The European Journal of International Law, Vol. 23, No. 2, 2012, p. 378, ISSN: 0938-5428.

14 LOWE, V.: Sustainable Development and Unsustainable Arguments. In: BOYLE, A. et. al (eds.): International Law and
Sustainable Development: Past Achievements and Future Challenges, Oxford: Oxford University Press, 1999, p. 31, ISBN:
978-0-19-829807-6.

15 VINUALES, J. E.: Sustainable Development, in: RAJAMANI, L., PEEL, J. (eds.): The Oxford Handbook of International
Environmental Law, Second Edition, Oxford: Oxford University Press, 2021, p. 292, ISBN: 978-0-19-884915-5.

16 For instance, Report of the United Nations Conference on Environment and Development, A/CONF.151/26/Rev.I (Vol. I),
Rio de Janeiro, 3 — 14 June 1992; Report of the World Summit on Sustainable Development, Johannesburg, 26 August — 4
September 2002, UN General Assembly: The future we want, Annex, A/RES/66/288, 27 July 2012; High-level political
forum on sustainable development: Political declaration of the high-level political forum on sustainable development
convened under the auspices of the General Assembly, Annex, A/HLPF/2019/L.1, 9 September 2019.

17 Rio Declaration on Environment and Development, UN Doc. A/CONF.151/26 (vol. 1), 31 ILM 874 (1992), Rio de Janeiro,
14 June 1992.

18 UN General Assembly: United Nations Millennium Declaration, A/RES/55/2, 18 September 2000. Online:

https://documents-dds-ny.un.org/doc/UNDOC/GEN/N00/559/51/PDF/N0055951.pdf?OpenElement (cited 31 May 2022).

UN General Assembly: Transforming our world: the 2030 Agenda for Sustainable Development, 21 October 2015,

A/RES/70/1.

19
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of judicial and quasi-judicial organs. Most commonly cited are the United Nations Framework
Convention on Climate Change?, Kyoto Protocol to the United Nations Framework
Convention on Climate Change?!, Aarhus Convention on Access to Information, Public
Participation in Decision-making and Access to Justice in Environmental Matters??, Paris
Agreement?3, Convention on Biological Diversity?* or the United Nations Convention to
Combat Desertification in those Countries Experiencing Serious Drought and/or
Desertification, Particularly in Africa.?® In most cases conventional provisions relating to
sustainable development are too soft to impose an obligation on States to develop sustainability.
But they may still impose an obligation on States to “strive to achieve” or “promote” sustainable
development.?® Barrel argues that the sustainable development should be considered as an
objective. If the subject needs only to endeavor to achieve the result, rather than be under an
absolute obligation to reach it, it is because, in the case of obligations of means, the achievement
of this result is more unpredictable, and not fully under the subject’s control. The obligation
thus contains only a duty to employ best efforts, a category of obligations known to international
law as “due diligence” obligations.?”

Some authors, such as Sands, on the contrary argue, “there can be little doubt that the concept
of sustainable development has entered the corpus of international customary law requiring
different streams of international law to be treated in an integrated manner.”?® To substantiate
this claim, it is often referred to a limited number of decisions that makes explicit reference to
the concept of sustainable development, which supports the proposition that “sustainable”
development means development in accordance with customary international environmental
law. In the Gabc¢ikovo-Nagymaros case, the International Court of Justice (1CJ) referred for the
first time to the need to reconcile economic development with protection of the environment,
which is aptly expressed in the concept of sustainable development.?® Judge Weeramantry in
his separate opinion to the judgement in Gabc¢ikovo-Nagymaros case expressed the opinion that
the normative value of sustainable development derives in part from its wide and general
acceptance by the global community, which is shown by its adoption in multilateral treaties,
international declarations, the practice of international financial institutions, planning
documents and state practice. Weeramantry considered sustainable development as a legal
principle of customary international law with an erga omnes character.*° In the Iron Rhine
Avrbitration, the tribunal specifically discussed the Gab¢ikovo-Nagymaros case and concluded
that “where development may cause significant harm to the environment there is a duty to
prevent, or at least mitigate, such harm”.3! This duty, in the opinion of the tribunal, has now
become a principle of general international law.3? Paragraph 222 of the award explicitly refers
to the prevention principle recognized as a customary norm in the 1CJ’s Advisory Opinion on

20 United Nations Framework Convention on Climate Change, New York: United Nations, General Assembly, 9 May 1992,

Art. 3.4.

2L Kyoto Protocol to the United Nations Framework Convention on Climate Change, Kyoto, 11 December 1997, Arts. 2.1,
10, 12.2.

22 Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental
Matters, Aarhus, 25 June 1998, Preamble.

23 Paris Agreement, Paris, 12 December 2015, Arts. 2.1, 4.1, 6.1, 6.2, 6.4, 6.8, 6.9, 7.1, 8.1, 10.5.

24 Convention on Biological Diversity, Rio de Janeiro, 5 June 1992, Art. 8 (e).

% United Nations Convention to Combat Desertification in those Countries Experiencing Serious Drought and/or
Desertification, Particularly in Africa, Paris, 14 October 1994, Arts. 1 (b), 5 (b), 9.1, 18.1.

% BARRAL, W.: Sustainable Development in International Law: Nature and Operation of an Evolutive Legal Norm,
The European Journal of International Law, Vol. 23, No. 2, 2012, p. 385, ISSN: 0938-5428.

27 Ibid., p. 390.

28 SANDS, P.: Principles of International Environmental Law, 2nd edition, Cambridge: Cambridge University Press, 2003,
p. 254, ISBN: 978-0-51-181351-1.

2 The Gabcikovo-Nagymaros Project (Hungary v. Slovakia), Judgment, 1.C.J. Reports 1997, para. 140.

30 Ibid., Separate Opinion of Judge Weeramantry, p. 88 and 118.

3L Iron Rhine Arbitration (Belgium v. the Netherlands), Permanent Court of Arbitration, 2003-02, 24 May 2005, para. 222.

32 bid., paras. 57 — 59 and 222.
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the Legality of Nuclear Weapons.® In the Pulp Mills case, the ICJ reasoned that the need to
integrate economic and environmental considerations embodied in the concept of sustainable
development was achieved in casu through the performance of both the procedural and the
substantive obligations laid down by the (applicable river treaty).3* In turn, these obligations
were presented as specific treaty applications of core customary norms, namely the prevention
principle, the customary requirement to conduct an environmental impact assessment, and the
duty of cooperation.3® There are also other international judicial and quasi-judicial decisions
supporting the normative status of sustainable development,3® which for the purposes of this
paper will not be further analysed. As Mahbub states, sustainable development represents a
concept which can influence the outcome of cases, the interpretation of treaties and the practice
of states and international organizations, and may lead to significant changes and developments
in the existing law.*’

The concept of sustainable development, as such, consists of substantive, as well as
procedural elements. The substantive elements can be deduced from the Principles 3 — 8 of the
Rio Declaration on Environment and Development, which include (a) sustainable utilization of
natural resources, (b) integration of environmental protection and economic development, (c)
inter and intra generational equity and (d) right to development.® In terms of procedural
elements, it includes (a) public participation in decision making and (b) access to information
and environmental impact assessment.3® Another category of principles can be drawn from the
international environmental law and is intended to provide assistance in achieving sustainable
development. These principles are (1) States sovereignty over natural resources and
responsibility not to cause environmental damage (commonly known as the ‘no harm’
principle), (2) international cooperation, (3) common but differentiated responsibility, (4)
precautionary principle, (5) polluter pays principle,?® (6) principle of human right to the
environment, (7) principle of protection and conservation of the environment and natural
resources and (8) principle of fair use of natural resources shared by two or more countries.*

1. International Initiatives in Sustainable Development

Historically, the modern understating of the concept is associated with the 1972 Stockholm
Conference on the Human Environment. Despite the fact that “sustainable development” was
not mentioned, the connection between economic development and environmental protection
was established in the principles of the Stockholm Declaration on the Human Environment.
Particularly relevant are the principles no. 4, 13, 15 — 20, which reflect on different areas, such
as safeguarding and managing wildlife and its habitat, management of resources, planning of

33 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J. Reports 1996, para. 29.

34 Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, 1.C.J. Reports 2010, para. 75 — 77.

3% VINUALES, J. E.: Sustainable Development. In: RAJAMANI, L., PEEL, J. (eds.): The Oxford Handbook of International
Environmental Law, Second Edition, Oxford: Oxford University Press, 2021, p. 291, ISBN: 978-0-19-884915-5.

% For instance, State obligations in Relation to the Environment (Advisory Opinion), Inter-American Court on Human Rights,
0OC-23/17, 2017; Social and Economic Rights Action Center and the Center for Economic and Social Rights v. Nigeria,
African Commission on Human Rights and People’s Rights, Communication No. 155/96, 2001; United States - Import
Prohibition of Certain Shrimp and Shrimp Products, World Trade Organization, Appellate Body Report 1998, WTO Doc.
WT/DS58/AB, 12 October 1998.

87 MAHBUB, N. T.: Sustainable Development and Its Evolution in the Realm of International Environmental Law, Nnamdi
Azikiwe University Journal of International Law and Jurisprudence, Vol. 7, No. 1, 2016, p. 11, ISSN: 2276-7371. Online:
https://www.ajol.info/index.php/naujilj/article/view/136234/125724 (cited 31 May 2022).

% Rio Declaration on Environment and Development, UN Doc. A/CONF.151/26 (vol. 1), 31 ILM 874 (1992), Rio de Janeiro,
14 June 1992, Principles 3 — 8.

39 lbid., Principles 10 — 17.

4 MAHBUB, N. T.: Sustainable Development and Its Evolution in the Realm of International Environmental Law, Nnamdi
Azikiwe University Journal of International Law and Jurisprudence, Vol. 7, No. 1, 2016, p. 4, ISSN: 2276-7371. Online:
https://www.ajol.info/index.php/naujilj/article/view/136234/125724 (cited 31 May 2022).

4 JANKUV, J.: Environmentalizacia medzinarodného prava verejného a jej vplyv na pravo Eurépskej Unie a pravny
poriadok Slovenskej republiky, Praha: Nakladatelstvi Leges, 2021, p. 85, ISBN: 978-80-7502-580-7.
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human settlement and urbanization, planning, managing or controlling the environmental
resources, population growth, science and technology, or education in environmental matters.*?
The expression “sustainable development” was, however, used in 1980 by the International
Union for Conservation of Nature and Natural Resources in its World Conservation Strategy:
Living Resource Conservation for Sustainable Development.*® The abovementioned report
influenced drafting of the “Our Common Future”, also known as the “1987 Brundtland Report”.
The Brundtland Report laid the foundations for defining the principle of sustainable
development as a development that meets the needs of the present without compromising the
ability of future generations to meet their own needs. It contains within it two key concepts: (1)
the concept of 'needs’, in particular the essential needs of the world's poor, to which overriding
priority should be given; and (2) the idea of limitations imposed by the state of technology and
social organization on the environment's ability to meet present and future needs.** It is also
worth mentioning the 1992 Rio Conference on Environment and Development that is
considered as a fundamental landmark in sustainable development. During the Rio Conference,
the sustainable development was not only officially endorsed by the international community,
but it became the unavoidable paradigm of environment/development relations.*®> The outcome
document - Rio Declaration on Environment and Development, although legally non-binding,
formulated principles in strong legal terms. It is also undeniably a declaration of legal principles
about sustainable development.*® During the conference, the Agenda 21 was also adopted,
which presents a global action plan on development and environmental cooperation. It
addresses issues of population, human health, human settlements and the fight against poverty.
It also deals with the protection of the atmosphere, biodiversity, water resources and forests,
combating desertification and drought, rural development and the use of toxic substances,
including radioactive ones. It calls for the integration of environmental concerns into decision-
making processes, and not only by governments but also non-state actors.*’ In 2000, during the
Millennium Summit in New York, the Millennium Declaration was adopted. Its importance is
emphasized by the introduction of eight development goals to be achieved by 2015. The
Millennium Development Goals encompass goals to (1) eradicate extreme poverty and hunger,
(2) achieve universal primary education, (3) promote gender equality and empower women, (4)
reduce child mortality, (5) improve maternal health, (6) combat HIVV/AIDS, malaria and other
diseases, (7) ensure environmental sustainability a (8) develop a global partnership for
development.®® Further development of the sustainable development concept is also visible
through the outcome documents*® of the Johannesburg World Summit on Sustainable

42 The Stockholm Declaration on the Human Environment, United Nations Conference on the Human Environment,
Stockholm, 16 June 1972, principles 4, 13, 15 — 20.
Online:  https://wedocs.unep.org/bitstream/handle/20.500.11822/29567/ELGP1StockD.pdf?sequence=1&isAllowed=y
(cited 31 May 2022).

4 JUCN, UNEP, WWF: World Conservation Strategy: Living Resource Conservation for Sustainable Development, 1980.
Online: https://portals.iucn.org/library/efiles/documents/WCS-004.pdf (cited 31 May 2022).

4 World Commission on Environment and Development: The Report of the World Commission on Environment and
Development: Our Common Future, Geneva, 1987, A/42/427, p. 41.
Online:  https://sustainabledevelopment.un.org/content/documents/5987our-common-future.pdf (cited 31 May 2022).

4 BARRAL, W.: Sustainable Development in International Law: Nature and Operation of an Evolutive Legal Norm,
The European Journal of International Law, Vol. 23, No. 2, 2012, p. 379, ISSN: 0938-5428.

4 1bid.

47 Agenda 21, United Nations Conference on Environment & Development, Rio de Janeiro, 3 — 14 June 1992, p. 3 — 351.
Online: https://sustainabledevelopment.un.org/content/documents/Agenda21.pdf (cited 31 May 2022).

4 UN General Assembly: United Nations Millennium Declaration, A/RES/55/2, 18 September 2000. Online:
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N00/559/51/PDF/N0055951.pdf?OpenElement (cited 31 May 2022).

49 Political Declaration and Plan of Implementation of the World Summit on Sustainable Development. For more see: United
Nations: Report of the World Summit on Sustainable Development, Johannesburg, 26 August — 4 September 2002,
A/CONF.199/20, p. 1 - 72.
Online: https://documents-dds- ny.un.org/doc/lUNDOC/GEN/N02/636/93/PDF/N0263693.pdf?OpenElement  (cited 31
May 2022).
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Development (2002), whose aim was to review the progress in implementing the outcomes of
the 1992 Rio Conference. Key commitments were made on water, energy, health, agriculture,
biological diversity and other areas of concern.%® Ten years later, at the Rio Conference on
Sustainable Development (2012) the process to develop a set of Sustainable Development Goals
that are built on the Millennium Development Goals was launched. Furthermore, the outcome
document of the 2012 Rio Conference “The Future that We Want” reaffirmed the Rio principles
(such as the principle of common but differentiated responsibilities), and past actions plans that
were adopted in order to achieve sustainable development. The declaration includes broad
sustainability objectives within themes of Poverty Eradication, Food Security and Sustainable
Agriculture, Energy, Sustainable Transport, Sustainable Cities, Health and Population and
Promoting Full and Productive Employment. States also adopted innovative guidelines on
green economy policies,® and put in place a strategy for financing sustainable development.5?

The latest step towards the sustainable development presents the United Nations Summit on
Sustainable Development, which took place in New York in 2015. During this conference, the
United Nations Sustainable Development Goals were adopted. Since the mentioned goals are
analysed in the following chapter, we will not pay more attention to them in this chapter.
However, it is worth mentioning the Stockholm +50 high-level meeting that will take place in
Stockholm in the beginning of June 2022. Anchored in the Decade of Action, under the theme
“Stockholm+50: a healthy planet for the prosperity of all — our responsibility, our opportunity,”
will commemorate the 1972 United Nations Conference on the Human Environment and
celebrate 50 years of global environmental action. By recognizing the importance of
multilateralism in tackling the Earth’s triple planetary crisis — climate, nature, and pollution —
the event aims to act as a springboard accelerate the implementation of the UN Decade of
Action to deliver the Sustainable Development Goals, including the 2030 Agenda, Paris
Agreement on climate change, the post-2020 global Biodiversity Framework, and encourage
the adoption of green post-COVID-19 recovery plans.>® The Stockholm +50 meeting presents
an opportunity to (1) support a universal recognition of the human right to a clean, healthy and
sustainable environment, (2) explore rights of nature, (3) mainstream alternative knowledge
systems and (4) enhance youth, women, indigenous peoples and local communities engagement
in decision making around sustainability transitions.

Since the 1990s, virtually all countries have rallied behind the concept of sustainable
development and that, in turn, has facilitated the adoption of several treaty regimes bringing
together developed and developing countries. Yet, that convening power was premised on the
“original sin” of sustainable development: its deliberate vagueness. Such vagueness has become
a major obstacle in attempts to go beyond mere adoption of new law and into its effective
implementation.> As it will be further analysed in chapter Ill. International Regulation of
Artificial Intelligence in Climate Action, only a limited number of international legally binding
instruments regulate the activities of States and other subjects of international law, when
achieving sustainable development goals in various areas.

50 Ibid.

51 For instance, the green economy policies in the context of sustainable development and poverty eradication should be
consistent with international law, respect each State’s national sovereignty over their natural resources, be supported by an
enabling environment and well-functioning institutions at all levels, promote sustainable consumption and production
patterns. For more see United Nations: Report of the United Nations Conference on Sustainable Development, Rio de
Janeiro, 20 — 22 June 2012, A/CONF.216/16, para. 58.

52 United Nations: Report of the United Nations Conference on Sustainable Development, Rio de Janeiro, 20 — 22 June 2012,
A/CONF.216/16, p. 1 — 54.

Online: https://documents-dds- ny.un.org/doc/UNDOC/GEN/N12/461/64/PDF/N1246164.pdf?OpenElement  (cited 31
May 2022).

% For more see the official website of the Stockholm +50 meeting: https://www.stockholm50.global/.

5 VINUALES, J. E.: Sustainable Development, in: RAJAMANI, L., PEEL, J. (eds.): The Oxford Handbook of International
Environmental Law, Second Edition, Oxford: Oxford University Press, 2021, p. 286, ISBN: 978-0-19-884915-5.
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2. United Nations Sustainable Development Goals

A modern milestone in achieving sustainable development is the 2030 Agenda for
Sustainable Development, which was adopted by the UN Member States at the 2015 summit as
an attempt to integrate economic, social and environmental dimensions of development. The
2030 Agenda consists of 17 sustainable development goals and 169 targets that are global in
nature and universally applicable, taking into account different national realities, capacities and
levels of development and respecting national policies and priorities for the period of 15 years,
starting from January 2016. It builds on the Millennium Development Goals, which were not
achieved, such as gender inequality and women empowerment, or environmental
sustainability.®® Seventeen sustainable development goals are integrated and balance three
dimensions of sustainable development. As stated in the preamble of the 2030 Agenda, the
international community is determined to protect the planet from degradation, including
through sustainable consumption and production, sustainably managing its natural resources
and taking urgent action on climate change, so that it can support the needs of the present and
future generations.® Targets are defined as aspirational and global, with each Government
setting its own national targets guided by the global level of ambition but taking into account
national circumstances. Each Government decides how these aspirational and global targets
should be incorporated into national planning processes, policies and strategies.®’ For instance,
Slovakia introduced six national priorities for the implementation of the 2030 Agenda, which
focuses on (1) education, (2) transformation towards an environmentally sustainable and
knowledge-based economy in the context of demographic change, (3) poverty reduction and
social inclusion, (4) sustainability of settlements, regions and the countryside in the context of
climate change, (5) rule of law, democracy and security, and (6) good health.5® After five years,
2020 Report on the results achieved in the national priorities for the implementation of the 2030
Agenda concludes that Slovakia has been achieving good results in the national priority Poverty
Reduction and Social Inclusion, however, challenges persist in the remaining national priorities,
markedly in national priorities of Sustainable Cities, Regions and Countries in the Context of
Climate Change, Rule of Law, Democracy and Security, and Good Health. Compared to the
European Union average, Slovakia achieves better results in several social sustainable
development goals, including poverty reduction and inequality. Some progress has also been
made in the areas of good health and wellbeing of people and quality education, although in
these indicators, the Slovakia lags behind the European union average. However, environmental
pressures and the changing climate have negative effects on the sustainable development of the
Slovakia. There has also been a less favourable development in the area of low-emission energy
consumption and resource productivity. Slovakia still faces problems in strengthening climate
action, affordable and clean energy and more responsible consumption and production.®®

For the purposes of this paper, our main focus is on the goal no. 13 — Take urgent action to
combat climate change and its impacts. Mentioned goal is, however, interconnected with other
sustainable development goals, such as goal no. 7 - Ensure access to affordable, reliable,

5 United Nations: The Millennium Development Goals Report 2015, New York, 2015, p. 8 — 9, ISBN: 978-92-1-101320-7.
Online: https://www.un.org/millenniumgoals/2015_MDG_Report/pdf/MDG%202015%20rev%20(July%201).pdf (cited
31 May 2022).

% UN General Assembly: Transforming our world: the 2030 Agenda for Sustainable Development, 21 October 2015,
A/RES/70/1, preamble, p. 2. Online: https://www.refworld.org/docid/57b6e3e44.html (cited 31 May 2022).

57 lbid., para. 55.

% Voluntary National Review of the Slovak Republic on the Implementation of the 2030 Agenda for Sustainable Development,
2018, p. 19 -61.

Online:  https://sustainabledevelopment.un.org/content/documents/20131Agenda2030_VNR_Slovakia.pdf (cited 31
May 2022).

5 Ministry of Investments, Regional Development and Informatization of the Slovak Republic: 2020 Report on the results
achieved in the national priorities for the implementation of the 2030 Agenda, September 2020, p. 61. Online:
https://www.mirri.gov.sk/wp-content/uploads/2020/12/EN_Sprava_dosiahnute_vysledky A2030.pdf (cited 31 May
2022).
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sustainable and modern energy for all; goal no. 11 — Make cities and human settlements
inclusive, safe, resilient and sustainable; goal no. 14 — Conserve and sustainably use the oceans,
seas and marine resources for sustainable development; and goal no. 15 — Protect, restore and
promote sustainable use of terrestrial ecosystems, sustainably manage forests, combat
desertification, and halt and reverse land degradation and halt biodiversity loss.®® This
interconnection expands the possibility of using artificial intelligence to achieve these goals, as
well as possible legal challenges that may arise. Finally yet importantly, it creates space for the
application of existing legal norms within the framework of international environmental law,
as well as in the area of emerging corpus of norms regulating the use of artificial intelligence.
We discuss this aspect in more detail in the chapter Ill. International Regulation of Artificial
Intelligence in Climate Action.

The 2030 Agenda sets five goal targets regarding climate action:

(1) Strengthen resilience and adaptive capacity to climate-related hazards and natural
disasters in all countries;

(2) Integrate climate change measures into national policies, strategies and planning;

(3) Improve education, awareness-raising and human and institutional capacity on climate
change mitigation, adaptation, impact reduction and early warning;

(4) Implement the commitment undertaken by developed-country parties to the United
Nations Framework Convention on Climate Change to a goal of mobilizing jointly $100 billion
annually by 2020 from all sources to address the needs of developing countries in the context
of meaningful mitigation actions and transparency on implementation and fully operationalize
the Green Climate Fund through its capitalization as soon as possible;

(5) Promote mechanisms for raising capacity for effective climate change-related planning
and management in least developed countries and small island developing States, including
focusing on women, youth and local and marginalized communities.5*

The 2022 Intergovernmental Panel on Climate Change Report emphasizes that digital
technologies can contribute to mitigation of climate change and the achievement of several
sustainable development goals. Currently, the artificial intelligence systems are used in Japan
to send disaster alerts regarding tsunami flooding,%? in Brazil to monitor the process of
deforestation in the Amazon® or in China as a tool to design smart cities.®* Aurtificial
intelligence and other digital technologies can improve energy management in all sectors,
increase energy efficiency, and promote the adoption of many low-emission technologies,
including decentralised renewable energy, while creating economic opportunities. However,
some of these climate change mitigation gains can be reduced or counterbalanced by growth in
demand for goods and services due to the use of digital devices. Digitalisation can involve
trade-offs across several sustainable development goals, e.g., increasing electronic waste,
negative impacts on labour markets, and exacerbating the existing digital divide.® For instance,

6 For more detail on specific goal targets see: UN General Assembly: Transforming our world: the 2030 Agenda for Su
stainable Development, 21 October 2015, A/RES/70/1, p. 21 - 25. Online: https://www.refworld.org/docid/57b6e3e44.html
(cited 31 May 2022).

61 Ibid., p. 23.

62 Tohoku University: Fujitsu Leverages World"s Fastest Supercomputer and Al to Predict Tsunami Flooding, 16 February
2021.  Online:  https://www.preventionweb.net/news/fujitsu-leverages-worlds-fastest-supercomputer-and-ai-predict-
tsunami-flooding (cited 31 May 2022).

6 ERTHAL ABDENUR, A.: How Can Artificial Intelligence Help Curb Deforestation in the Amazon?, IPl Global
Observatory, 23 November 2020. Online: https://theglobalobservatory.org/2020/11/how-can-artificial-intelligence-help-
curb-deforestation-amazon/ (cited 31 May 2022).

6 QUAN, Ch.: Top 8 Smart Cities in China, China Highlights, 2 March 2021. Online:
https://www.chinahighlights.com/travelguide/top-china-smart-cities.htm (cited 31 May 2022).

8 Intergovernmental Panel on Climate Change: Climate Change 2022: Impacts, Adaptation and Vulnerability, Working
Group Il contribution to the Sixth Assessment Report of the Intergovernmental Panel on Climate Change, 27 February
2022, B.4.3. Online: https://www.ipcc.ch/report/ar6/wg2/downloads/report/IPCC_AR6_WGII_FinalDraft_FullReport.pdf
(cited 31 May 2022).
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the training of neural network in natural language processing has severe costs for the
environment due to the carbon footprint required to fuel modern tensor processing hardware.%
Strubell et al. noted that training a single artificial intelligence model can emit as much carbon
as five cars in their lifetime.®” The European’s Parliament’s special committee on Atrtificial
Intelligence in a Digital Age reached the same conclusion in its study The role of Artificial
Intelligence in the European Green Deal. The study focused on the positive and negative
impacts of artificial intelligence associated with the goals of the European Green Deal®8, which
in many ways are pivotal for the achievement of the UN Sustainable Development Goals. Most
of the international initiatives around artificial intelligence do not sufficiently consider the
environmental dimension of sustainable development.®® Moreover, a better understanding of
the pathways and dynamics by which input is processed in artificial intelligence based decisions
might help to tailor adequate regulatory measures. Environmental policy and research should
therefore focus on further assessing the systemic effects of artificial intelligence. Without
proper steering, there is the risk that artificial intelligence based research with potential to
contribute to a green transition may not be prioritised if their expected economic benefit is not
high.™

I11. INTERNATIONAL REGULATION OF ARTIFICIAL INTELLIGENCE IN
CLIMATE ACTION

Public international law is the system of norms and principles that regulate behaviour
between subjects of international law. While it may not be immediately apparent, that
international law should have any role to play in regulating either the development or
deployment of artificial intelligence, throughout its history international law has, at times, been
quite creative in responding to the need to protect the international community from the
excesses of, and possibly catastrophic and even existential risks posed by technology.
Admittedly, the traditional approach of international law to the regulation of emerging
technologies has been one of reaction rather than pro-action; only attempting to evaluate and
regulate their development or use ex post facto. Regulating uncertain, unknown, and even
unknowable futures requires flexibility, transparency, accountability, participation by a whole
range of actors beyond the State, and the ability to obtain, understand, and translate scientific
evidence into law, even while the law remains a force for stability and predictability.”

Before we turn our focus to the international regulation of artificial intelligence in climate
action, it is necessary to point out the applicable international legal framework in the area
concerning Sustainable Development Goal No. 13. As it was mentioned before, States” adopted
measures in climate action must reflect on the existing customary norms and principles of the
international environmental law, especially do no harm principle, environmental impact

6 STRUBELL, E., GANESH, A., McCALLUM, A.: Energy and Policy Considerations for Deep Learning in Natural
Language Processing. In: Proceedings of the 57th Annual Meeting of the Association for Computational Linguistics (ACL).
Florence, Italy, July 2019, p. 3645 - 3650. Online: https://arxiv.org/abs/1906.02243 (cited 31 May 2022).

7 lbid., p. 3650.

6 For more on the European Green Deal see: European Commission: Communication from the Commission to the European
Parliament, the European Council, the Council, the European Economic and Social Committee and the Committee of
Regions — European Green Deal, Brussels, 11 December 2019, COM(2019) 640 final. Online: https://eur-
lex.europa.eu/legal-content/EN/TXT/?2uri=COM%3A2019%3A640%3AFIN.

8 GAILHOFER, P. et al.: The role of Artificial Intelligence in the European Green Deal, Study for the special committee on
Artificial Intelligence in a Digital Age (AIDA), Policy Department for Economic, Scientific and Quality of Life Policies,
European Parliament, Luxembourg, 2021, p. 10.

Online: https://www.europarl.europa.eu/RegData/etudes/STUD/2021/662906/IPOL_STU(2021)662906_EN.pdf
(cited 31 May 2022).

0 Ibid., p. 10 - 11.

T RAYFUSE, R.: Public International Law and the Regulation of Emerging Technologies. In. BROWNSWORD, R.,
SCOTFORD, E., YEUNG, K. (eds.): The Oxford Handbook of Law, Regulation and Technology, Oxford: Oxford
University Press, 2017, p. 500 - 501, ISBN: 978-0-19-968083-2.
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assessment, precautionary principle, principle of human right to the environment, principle of
protection and conservation of the environment and natural resources. When we turn to
international treaties, there are several (with a large number of contracting Parties) whose aim
is to combat climate change and its impacts. Particularly, the United Nations Framework
Convention on Climate Change (UNFCCC), the Kyoto Protocol to the UNFCCC and the Paris
Agreement. Although the mentioned multilateral treaties do not regulate artificial intelligence
per se, they provide States Parties with goals, commitments, principles and mechanisms that
indirectly regulate their use in climate action, especially when it comes to negative effects on
climate change.

The considerable role of the UNFCCC in international law has been confirmed, inter alia, in
the 2030 Agenda, where the UN Member States confirmed that it is the primary international,
intergovernmental forum for negotiating the global response to climate change. The aim of the
UNFCCC is to achieve stabilization of greenhouse gas concentrations in the atmosphere at a
level that would prevent dangerous anthropogenic interference with the climate system. Such a
level should be achieved within a time-frame sufficient to allow ecosystems to adapt naturally
to climate change, to ensure that food production is not threatened and to enable economic
development to proceed in a sustainable manner.”? The Convention provides State Parties with,
inter alia, principles that shall guide them in their actions to achieve the objective of the
Convention and to implement its provisions. Especially relevant in the context of this paper is
Principle 3, in accordance with which the State Parties should take precautionary measures to
anticipate, prevent or minimize the causes of climate change and mitigate its adverse effects.
Where there are threats of serious or irreversible damage, lack of full scientific certainty should
not be used as a reason for postponing such measures, taking into account that policies and
measures to deal with climate change should be cost-effective so as to ensure global benefits at
the lowest possible cost.” The Art. 4 (f) builds on this principle and obliges the State Parties to
take climate change considerations into account, to the extent feasible, in their relevant social,
economic and environmental policies and actions, and employ appropriate methods, for
example impact assessments, formulated and determined nationally, with a view to minimizing
adverse effects on the economy, on public health and on the quality of the environment, of
projects or measures undertaken by them to mitigate or adapt to climate change.’* Other articles
relevant to the achievement of Sustainable Development Goal No. 13 are Art. 6 on education,
training and public awareness and Art. 11 on financial mechanism. Since the mentioned articles
do not, even indirectly, affect the regulation of artificial intelligence in climate action, we will
not analyse them further, as well as similar provisions of the Kyoto Protocol and the Paris
Agreement.

When we turn to the Kyoto Protocol, it operationalizes the UNFCCC by committing
industrialized countries and economies in transition to limit and reduce greenhouse gases
emissions in the atmosphere at a level that would prevent dangerous anthropogenic interference
with the climate system, in accordance with agreed individual targets.”® Despite some skeptical
assessments, the Protocol is particularly important in terms of establishing institutional
structure, financial and information mechanisms for climate change.’® Each Party included in
Annex | in achieving its quantified emission limitation and reduction commitments under Art.

72 United Nations Framework Convention on Climate Change, New York: United Nations, General Assembly, 9 May 1992,
Art. 2.

8 Ibid., Art. 3 (3).

" lbid., Art. 4 (f).

5 Kyoto Protocol to the United Nations Framework Convention on Climate Change, Kyoto, 11 December 1997, Annex 1.

6 JANKUV, J.: Ochrana klimy v prdve Zivotného prostredia Eurdpskej tnie a pristup Slovenskej republiky k tejto
problematike desat rokov po jej vstupe do Eurdpskej vinie. In: KLUCKA, J. (ed.): 10 rokov v EU: Vztahy, otdzky, problémy,
Kogice: Univerzita Pavla Jozefa Safirika v Kogiciach, 2014, p. 100, ISBN: 978-80-8152-208-6. Online:
https://www.upjs.sk/public/media/1084/Zbornik_41.pdf (cited 31 May 2022).
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3, in order to promote sustainable development, shall, inter alia, implement and/or further
elaborate policies and measures in accordance with its national circumstances, such as
enhancement of energy efficiency in relevant sectors of the national economy.’’” Furthermore,
Annex | State Parties shall cooperate in the promotion of effective modalities for the
development, application and diffusion of, and take all practicable steps to promote, facilitate
and finance, as appropriate, the transfer of, or access to, environmentally sound technologies,
know-how, practices and processes pertinent to climate change, in particular to developing
countries, including the formulation of policies and programmes for the effective transfer of
environmentally sound technologies that are publicly owned or in the public domain and the
creation of an enabling environment for the private sector, to promote and enhance access to,
and transfer of, environmentally sound technologies.’®

Last but not least, we turn to the 2015 Paris Agreement. The Paris Agreement has a number
of features that may influence how countries adapt, improve, or create new domestic processes
in order to comply with its obligations. All parties to the Agreement are required to maintain a
nationally determined contribution (NDC) that outlines their self-defined mitigation goals.”
They are legally obligated to pursue domestic measures with the aim of achieving those goals.
The Agreement reaffirms the UNFCCC goal of keeping average warming below two degrees
Celsius while pursuing efforts to limit the temperature increase even further to 1.5 degrees
Celsius above pre-industrial levels, recognizing that this would significantly reduce the risks
and impacts of climate change. Furthermore, to increase the ability to adapt to the adverse
impacts of climate change and foster climate resilience and low greenhouse gas emissions
development, in a manner that does not threaten food production; and to make finance flows
consistent with a pathway towards low greenhouse gas emissions and climate-resilient
development.®! Every five years, they must update or communicate a new NDC.% Regarding
the use of artificial intelligence in combating climate change, we may analogically apply Art.
10 (1) under which the parties share a long-term vision on the importance of fully realizing
technology development and transfer in order to improve resilience to climate change and to
reduce greenhouse gas emissions.®® This provision, in a way, restricts State Parties to use
artificial intelligence systems that have or may have adverse impact on climate change.
However, such regulation is worded too vaguely which has only limited effect on the use of
artificial intelligence systems in climate action. As Huang argues, governments will also need
to take into account information from the global stocktake in their target-setting process. The
review processes and climate change committees tasked with assessing new science and
updating or realigning the ambition of interim targets in climate framework laws make this
work pro forma and ostensibly provide for greater accountability over time.® At the 2021
Glasgow Climate Change Conference (COP26), the Glasgow Climate Pact, reflecting the
interconnection between sustainable development goals and climate change, calls upon Parties
to accelerate the development, deployment and dissemination of technologies, and the adoption
of policies, to transition towards low-emission energy systems, including by rapidly scaling up

T Kyoto Protocol to the United Nations Framework Convention on Climate Change, Kyoto, 11 December 1997, Art. 2 (a) (

i).

8 1bid., Art. 10 (c).

9 Paris Agreement, Paris, 12 December 2015, Art. 4 (2).

8 HUANG, J.: Exploring Climate Framework Laws and the Future of Climate Action, Pace Environmental Law Review,
Vol. 38, Issue 2, 2021, p. 310 — 311, ISSN: 0738-6206.
Online: https://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=1849&context=pelr (cited 31 May 2022).

81 Paris Agreement, Paris, 12 December 2015, Art. 2 (a), (b), (c).

8 bid., Art. 9.

8 lbid., Art. 10 (1).

8 HUANG, J.: Exploring Climate Framework Laws and the Future of Climate Action, Pace Environmental Law Review,
Vol. 38, Issue 2, 2021, p. 313, ISSN: 0738-6206.
Online: https://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=1849&context=pelr (cited 31 May 2022).
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the deployment of clean power generation and energy efficiency measures, including
accelerating efforts towards the phasedown of unabated coal power and phase-out of inefficient
fossil fuel subsidies, while providing targeted support to the poorest and most vulnerable in line
with national circumstances and recognizing the need for support towards a just transition.8®
States at the COP26 recognized the importance of international collaboration on innovative
climate action, including technological advancement, across all actors of society, sectors and
regions, in contributing to progress towards the objective of the UNFCCC and the goals of the
Paris Agreement.® It is, however, questionable, if the outcome documents of the future Climate
Change Conferences will have a greater impact on the regulation of artificial intelligence in
climate action. Most of the commitments in the area of climate change and sustainable
development are formulated too general and even legally binding documents do not impose
hard obligations on the subjects of international law, and there are no effective sanction
mechanisms.

1. International Legal Framework on Artificial Intelligence

The first issue that arises regarding the international legal framework on artificial
intelligence is the legal definition of artificial intelligence. From the international law
perspective, there is no generally accepted legal definition of artificial intelligence. The lack of
a definition hampers further discussions on possible international cooperation in the analysed
area, and in practice, it is difficult to adopt international legislation, the concept and subject of
which is not clearly definable.8” Most of the documents concerning definition or the regulation
of artificial intelligence itself are of non-binding nature and define ethical standards, which
should be used by developers, manufactures and users of artificial intelligence. One of the most
frequently used instruments is the Ethics Guidelines for Trustworthy Al, drafted by the High-
Level Expert Group on Al, which was set out by the European Commission in June 2018. In
accordance with the Ethics Guidelines for Trustworthy Al, artificial intelligence systems are
software (and possibly also hardware) systems designed by humans that, given a complex goal,
act in the physical or digital dimension by perceiving their environment through data
acquisition, interpreting the collected structured or unstructured data, reasoning on the
knowledge, or processing the information, derived from this data and deciding the best action(s)
to take to achieve the given goal.®8 The proposal of the EU Atrtificial Intelligence Act, uses the
term “artificial intelligence system” which is defined as “software that is developed with one
or more of the techniques and approaches listed in Annex 18 and can, for a given set of human-
defined objectives, generate outputs such as content, predictions, recommendations, or
decisions influencing the environments they interact with.®® For an internationally acceptable
definition of artificial intelligence, it is necessary that such a definition meets the following

8 The Glasgow Climate Pact, Decision -/CP.26, advance unedited version, 13 November 2021, para. 20. Online:
https://unfccc.int/sites/default/files/resource/cop26_auv_2f cover_decision.pdf (cited 31 May 2022).

8 1bid., para. 53.

87 KLUCKA, J.: General Overview of the Artificial Intelligence and International Law. In: KLUCKA, J., BAKOSOVA,
L. SISAK, L. (eds.): Artificial Intelligence from the Perspective of Law and Ethics: Contemporary Issues, Perspectives and
Challenges, Praha: Nakladatelstvi Leges, 2021, p. 13, ISBN: 978-80-7502-590-6.

8 High-Level Expert Group on Artificial Intelligence: Ethics Guidelines for Trustworthy Al, Independent High-Level Expert
Group on Artificial Intelligence Set Up by the European Commission, Brussels, 8 April 2019, p. 36. Online:
https://ec.europa.eu/futurium/en/ai-alliance-consultation.1.html (cited 31 May 2022).

8 (a) Machine learning approaches, including supervised, unsupervised and reinforcement learning, using a wide variety of
methods including deep learning; (b) Logic- and knowledge-based approaches, including knowledge representation,
inductive (logic) programming, knowledge bases, inference and deductive engines, (symbolic) reasoning and expert
systems; (c) Statistical approaches, Bayesian estimation, search and optimization methods.

% European Union: Proposal for a Regulation of the European Parliament and of the Council Laying Down Harmonised
Rules on Artificial Intelligence (Artificial Intelligence Act) and Amending Certain Union Legislative Acts, Brussels, 21
April 2021, 2021/0106(COD), art. 3.
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requirements: (i) inclusiveness, (ii) accuracy, (iii) complexity, (iv) feasibility and (v)
consistency.

Currently, artificial intelligence is primarily regulated by domestic law or self-regulated by
the industry main actors. It should be noted that more than 160 organizational, national and
international sets of rules concerning ethical and guiding principles of artificial intelligence
have been developed to date, but unfortunately there is no common platform for converging or
harmonizing them because there is no body of international coordination and cooperation of
States.®> Moreover, no universal treaty regime exists to regulate artificial intelligence, as such,
in order to limit its potential risks and negative impacts. Public international law will largely
play a bystander’s role insofar as commercial autonomous solutions meant for civilian use are
concerned. However, the international community may at some point feel the need to harmonize
countries’ domestic laws to ensure that the internal legal regulation of these commercial
technologies is consistent across borders. As Vihul argues, the legal mechanism for
harmonization would be the adoption of a so-called uniform law treaty that obligates States that
are parties to the instrument to legislate domestically with respect to their criminal, civil or
administrative laws. For example, such a treaty could prescribe uniform safety standards,
liability rules, certification schemes, data management processes, human supervision
requirements over the use of the technology, fail-safe mechanisms to be put in place, operational
constraints, rules regarding bias, and criminal offences involving autonomous technologies.*
We argue that the adoption of an international treaty on artificial intelligence (whether on
general artificial intelligence or artificial intelligence in a specific area) is in the upcoming years
highly unlikely. As it is noted above, it is difficult to regulate an object that is rapidly evolving
and for the most part challenges like explainability, transparency or prevention of harm persist.
Another question might be, if States would be willing to become a contracting party to a treaty.
We observe that States, even on the domestic level, tend to adapt only strategies on artificial
intelligence, which do not hamper with the development of new artificial intelligence systems.
For now, it seems that the existing norms of public international law as such or norms of
international environmental law, or international human rights law, provide some sort
“cornerstones” that regulate subjects of international law in the analysed area. However, it has
to be noted that non-state actors play an important role in development and use of climate
artificial intelligence, but are not bound by most of the norms of international law.

Due to the absence of international legally binding instruments regulating artificial
intelligence in general, as well as in the area of climate change, we shall turn to non-legally
binding instruments that were adopted on the universal level in order to fulfil potential legal
gaps. One of them is the OECD Principles on Atrtificial Intelligence, which signals States”
consensus on core principles that should regulate artificial intelligence, although not
specifically oriented on the so-called climate artificial intelligence. The recommendation sets
out five principles based on the values of responsible stewardship of trustworthy artificial
intelligence, namely:

a) Artificial intelligence should benefit people and the planet through inclusive growth,
sustainable development and prosperity;

b) Artificial intelligence systems should be designed to respect the rule of law, human rights,
democratic values and diversity, and should include appropriate safeguards — for example,
allowing for human intervention if necessary — in order to ensure a just society;

9 KLUCKA, J.: General Overview of the Artificial Intelligence and International Law. In: KLUCKA, J., BAKOSOVA, L.
SISAK, L. (eds.): Artificial Intelligence from the Perspective of Law and Ethics: Contemporary Issues, Perspectives and
Challenges, Praha: Nakladatelstvi Leges, 2021, p. 13 - 14, ISBN: 978-80-7502-590-6.

9 1bid., p. 15.

% VIHUL, L.: International Legal Regulation of Autonomous Technologies, Centre for International Governance Innovation,
16 November 2020. Online: https://www.cigionline.org/articles/international-legal-regulation-autonomous-technologies/
(cited 31 May 2022).
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c) there should be transparency and responsible publicity about artificial intelligence systems
to ensure that people understand and can challenge artificial intelligence-based results;

d) Artificial intelligence systems must operate reliably and safely throughout their life cycles
and potential risks should be continuously assessed and managed;

e) organizations and individuals developing, implementing or operating artificial intelligence
systems should be responsible for their proper functioning in accordance with the above
principles.®*

As Klucka argues, these principles prefer human-centred approaches in relation to the future
development of artificial intelligence, reduce disparities between countries and to ensure a
minimum level of guarantees for all people.®
The regulation of artificial intelligence may also be affected by ethical standards and codes, that
are adopted at a universal level. Such an example is the UNESCO Recommendation on the
Ethics of Artificial Intelligence, which aims to set standards for the regulation of artificial
intelligence in United Nations Member States. The objective of the recommendation, inter alia,
is to provide a universal framework of values, principles and actions to guide States in the
formulation of their legislation, policies or other instruments regarding artificial
intelligence, consistent with international law.®® The recommendation contains universal values
—which artificial intelligence technologies should promote rather than endanger, such as human
dignity, protection and promotion of human rights and fundamental freedoms, environmental
and ecosystem flourishing, ensuring diversity and inclusiveness, living in peaceful, just and
interconnected societies.%’ It also contains principles, which can be seen as artificial intelligence
systems design guidance, namely: (a) proportionality and do no harm; (b) safety and security;
(c) fairness and non-discrimination; (d) sustainability; (e) right to privacy, and data protection;
(F) human oversight and determination; (g) transparency and explainability; (h) responsibility
and accountability; (i) awareness and literacy; (j) multi-stakeholder and adaptive governance
and collaboration.®® As for the latter principle, international law and national sovereignty must
be respected in the use of data. That means that States, complying with international law, can
regulate the data generated within or passing through their territories, and take measures
towards effective regulation of data, including data protection, based on respect for the right to
privacy in accordance with international law and other human rights norms and standards.
Participation of different stakeholders throughout the artificial intelligence system life cycle is
necessary for inclusive approaches to artificial intelligence governance, enabling the benefits
to be shared by all, and to contribute to sustainable development. Measures should be adopted
to take into account shifts in technologies, the emergence of new groups of stakeholders, and
to allow for meaningful participation by marginalized groups, communities and individuals
and, where relevant, in the case of indigenous peoples, respect for the self-governance of their
data.®® Environmental considerations are included in both the values and the principles sections.
UNESCO makes the following recommendations when it comes to ecosystem-friendly design:
(1) reducing the carbon footprint; (2) considering environmental risk factors; (3) eliminating
unsustainable exploitation of natural resources.®

% OECD: Principles on Artificial Intelligence, 22 May 2019, OECD/LEGAL/0449, p. 7-8. Online:
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0449 (cited 31 May 2022).

% KLUCKA, J.: General Overview of the Artificial Intelligence and International Law. In: KLUCKA, J., BAKOSOVA, L.
SISAK, L. (eds.): Artificial Intelligence from the Perspective of Law and Ethics: Contemporary Issues, Perspectives and
Challenges, Praha: Nakladatelstvi Leges, 2021, p. 17, ISBN: 978-80-7502-590-6.

% UNESCO: Recommendation on the Ethics of Artificial Intelligence, SHS/BIO/P1/2021/1, 23 November 2021, para. 8 (a).
Online: https://unesdoc.unesco.org/ark:/48223/pf0000381137 (cited 31 May 2022).

% lbid., para. 13 — 24.

% |bid., para. 25 — 47.

9 lbid., para. 46 and 47.

100 |hid., para. 84 — 86.
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When it comes to documents focusing specifically on artificial intelligence and climate
change, in November 2021, the Global Partnership on Artificial Intelligence in cooperation with
Climate Change Al and Centre for Al & Climate® introduced the Climate Change and Al:
Recommendations for Government report, which highlights 48 specific recommendations for
how governments can both support the application of artificial intelligence to climate challenges
and address the climate-related risks that artificial intelligence poses. The Global Partnership
on Artificial Intelligence is an organisation formed of 24 States!®® and the EU that brings
together artificial intelligence and subject matter experts from around the world to help shape
the development of artificial intelligence. Its mission is to support and guide the responsible
adoption of artificial intelligence that is grounded in human rights, inclusion, diversity,
innovation, economic growth, and societal benefit, while seeking to address the UN Sustainable
Development Goals. Currently, the organisation is developing a global responsible artificial
intelligence adoption strategy for climate action and biodiversity preservation.

The report, which was presented at the Glasgow Climate Change Conference calls for
governments to:

(1) Improve data ecosystems in sectors critical to climate transition, including the
development of digital twins in e.g. the energy or transport sector.

(2) Increase support for research, innovation, and deployment through targeted funding,
infrastructure, and improved market designs.

(3) Make climate change a central consideration in artificial intelligence strategies to shape
the responsible development of artificial intelligence as a whole.

(4) Support greater international collaboration and capacity building to facilitate the
development and governance of artificial intelligence-for-climate solutions.%4

More specifically, it is recommended that the Governments establish and implement
standards and best practices guiding the responsible practice and participatory design of
artificial intelligence in climate contexts. This includes standards for assessing whether artificial
intelligence is relevant or well-suited for a particular problem; for repeated iteration with
stakeholders and impacted communities throughout problem scoping, development,
deployment, and maintenance; and for auditing the impacts of solutions from the climate and
broader social perspectives. Such standards could, for instance, be established within the
context of broader initiatives on ethical and responsible artificial intelligence within
international bodies, professional organizations, or other contexts.® Regarding the facilitation
of data creation and open data standards, it is recommended that all data of the climate-critical
industries should be made open except where there are privacy, security, commercial, or
governance concerns that can not be mitigated.2%® It is also recommended that Governments set
methodological standards for impact assessments at the national and international level. This
includes developing a taxonomy that can help decide how to assess different types of systems
and application areas.?’

101 Climate Change Al is an international non-profit organization that catalyzes work at the intersection of climate change and
Al by providing education and infrastructure, advancing discourse, and building partnerships.

102 The Centre for Al & Climate is a center dedicated to accelerating the adoption of data science and artificial intelligence to
support faster action on climate change. Its mission is to connect capabilities across technology, policy, and business to

accelerate the application of data science and artificial intelligence in climate solutions.

103 Member States of the Global Partnership on Artificial Intelligence are: Australia, Belgium, Brazil, Canada, the Czech
Republic, Denmark, France, Germany, India, Ireland, Israel, Italy, Japan, Republic of Korea, Mexico, the Netherlands,
New Zealand, Poland, Singapore, Slovenia, Spain, Sweden, the United Kingdom and the United States.

104 Global Partnership on Artificial Intelligence, Climate Change Al and Centre for Al & Climate: Climate Change and Al:
Recommendations for Government, November 2021, p. 10 — 12. Online: https://www.gpai.ai/projects/climate-change-and-
ai.pdf (cited 31 May 2022).

105 Ibid., p. 26.

106 bid., p. 32.

107 bid., p. 56.
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When it comes to the future of regulation of artificial intelligence in climate action, it is
important that the international community in order to mitigate the downside effects of artificial
intelligence and reconcile tensions between and across sustainable development goals, shape
the right path towards the technology’s implementation. In doing so, there needs to be
infrastructure for national innovations systems, mapping for trajectories and interconnectedness
of sustainable development goals, open data and a robust pool of artificial intelligence talent to
operationalise applications for sustainable development goals, and the mitigation of misuse and
malicious uses of artificial intelligence.1%

IV. CONCLUSION

Far-reaching negative effects of climate change are putting pressure on the international
community to adopt appropriate climate actions with regard to the United Nations Sustainable
Development Goals. The use of artificial intelligence may be one of the tools to achieve the
goals set in the 2030 Agenda. The paper highlighted several examples of artificial intelligence
that can be used to achieve appropriate climate action, such as weather and natural disaster
predictions, or they can help monitor, model and manage environmental systems, design more
energy-efficient buildings. However, as it was pointed out, artificial intelligence also poses
serious challenges for the environment. Especially, when it comes to energy consumption,
production, service and final disposal of artificial intelligence systems. Since the introduction
of the concept of sustainable development, the international community adopted several
agendas and international treaties that aim to reduce the degradation of the environment,
especially climate. Despite of the fact, that there are international legally binding instruments
connected to climate action, such as the UNFCCC, Kyoto Protocol or the Paris Agreement,
their impact is only limited, especially due to the character of the obligations contained therein.
It may be concluded that most of the climate action that States implement are of non-binding
nature, which make a lot of leeway not only for the States but also for non-state actors designing,
manufacturing or using artificial intelligence systems in achieving the Sustainable
Development Goal no. 13, as well as other goals that are closely linked to climate change. As
it is typical for the international legislation, the introduction of new technology into our daily
lives is faster than the adoption of adequate legislature. The same is true for legal regulation of
artificial intelligence, whether in a general or specific sense. It may seem that systems using
artificial intelligence are often developed and used in an ethical and legal vacuum, although, it
has to be noted that it is considerably difficult to regulate something unknown, unpredictable
and rapidly evolving. To this date, there is no international legally binding instrument
specifically regulating artificial intelligence in climate action. However, the existing customary
norms of the international environmental law, as well as some norms connected with the
sustainable development concept are applicable to the use of artificial intelligence in climate
action. In the paper, we have analysed, in addition to legally binding documents, several non-
binding instruments, which may influence the future use as well as legal regulation of artificial
intelligence in climate action. Particular focus in the paper was dedicated to the OECD
Principles on Artificial Intelligence, UNESCO Recommendation on the Ethics of Artificial
Intelligence, and the Climate Change and Al: Recommendations for Government report. All of
the analysed documents encompass core principles that should be followed, not only by States,
but also other stakeholders in the climate change and artificial intelligence area. Typical for all
of the mentioned documents is a human-centred approach, which is particularly connected with
the protection of human rights and fundamental freedoms (e.g. protection of personal data and

108 MIAILHE, N., HODES, C., JAIN, A. et al.: Al for Sustainable Development Goals. In: DELPHI — Interdisciplinary Review
of Emerging  Technologies, Vol. 2, No. 4, 2019, p. 211, ISSN: 2626-3734. Online:
https://delphi.lexxion.eu/article/DELPHI/2019/4/0?utm_source=li&utm_medium=li&utm_campaign=li_post_organic&ut
_content=delphi219 (cited 31 May 2022).
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human dignity) as well as principles of international environmental law, such as do no harm
principle or the precautionary principles.

Into future, the international community will be, if not it already is, faced with the question
of appropriate legal regulation of artificial intelligence that would reflect on various aspects and
legal challenges of the use of artificial intelligence in climate action. We conclude that the
international community is currently not prepared to adopt an international legally biding
instrument in the analysed area. It seems that the binding norms on artificial intelligence in the
following years will adopted only at the domestic level. Although, it must be noted that
currently there are only several States around the world, which regulate some aspects of the
development or use of artificial intelligence, such as data acquisition, use, and
deanonymization, data privacy and ownership, accountability, safety and certification. The
same is also true for the public international law. Contemporary and future artificial intelligence
innovations, as well as, international legal regulation of artificial intelligence will have to take
into account the existing ethical and legal regulation, especially the existence of treaty and
customary norms of public international law, more specifically norms of international
environmental law, international human rights law or other potential areas. We may expect
further development of soft-law instruments, whose aim is to fulfil the existing ethical and legal
gaps in the international regulation of climate artificial intelligence.
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Sustainable development, artificial intelligence, public international law, climate action, UN
Sustainable Development Goals
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RODINNE/MANZELSKE OBYDLIE
FAMILY/MARITAL RESIDENCE

Peter Bednar!
https://doi.org/10.33542/S1C2022-2-02

ABSTRAKT

Clanok vymedzuje pojem obydlie pomocou judikatiry a jazykového vykladu. Priblizuje pojem
rodinné obydlie a jeho ochranu podla prava Ceskej republiky a manzelské obydlie podla prava
Rakuskej spolkovej republiky. Samostatne je spracovanda problematika pokojného rodinného
prostredia podla aktudlneho prava Slovenskej republiky. Uvadzané su pripadné zasahy do
nedotknutelnosti obydlia. Pozornost' je venovana aj téme domdceho ndsilia. Samostatna
podkapitola je venovand problematike manzelského obydlia podla pripravovaného kodexu
slovenského obcianskeho prdava hmotného. Zaverecna cast clanku je venovand myslienke
harmonizdcie rodinného prava Vrdamci EU a spominany je vyznam nezdvislych panelov
akademikov pri hladani optimalnych rieseni Vv prave.

ABSTRACT

The article defines the concept of dwelling with the help of case law and linguistic
interpretation. It introduces the concept of family residence and its protection under Czech law
and matrimonial residence under Austrian law. The issue of a peaceful family environment is
treated separately according to the current law of the Slovak Republic. Interventions into the
inviolability of the dwelling are mentioned. Attention is also paid to the topic of domestic
violence. A separate sub-chapter is dedicated to the issue of the matrimonial residence
according to the prepared concept of the Slovak Civil Code. The final part of the article is
devoted to the idea of harmonization of law within the EU and mentions the importance of
independent panels of academics in the search for ideal solutions in law.

. UVOD

Cielom ¢lanku je poukazat na vymedzenie pojmu obydlie, so zameranim na ochranu
rodinného/manzelského obydlia. Zameriavame sa na pravnu Upravu skumanej témy v ¢eskom
I rakiskom kodexe civilného prava a zo slovenskej ipravy upriamujeme pozornost’ na platné
predpisy civilného aj verejného prava, ako aj na pripravovany kédex slovenského ob¢ianskeho
prava. Pouzivame metody analyzy asyntézy, pri skimani jednotlivych pravnych uprav
pouzivame komparativnu analyzu.

V zéverecnej Casti ¢lanku spominame tému Ziaducej harmonizécie eurdpskeho rodinného
prava. Na zaklade tendencii v europskom prave a s prihliadnutim na judikatiru a odborné
vystupy sme presvedceni, Ze ustanovenia zakotvujliice ochranu rodinného obydlia by mali mat’
svoje miesto aj v pripravovanom slovenskom kodexe civilného prava.

Il. OBYDLIE AKO POJEM
Obydlie je priestor privatnej sféry ¢loveka, miesto jeho sukromia. V obydli sa spravidla
odohrava rodinny zivot, formuju sa medzil'udské vztahy, ¢i osobnosti ¢lenov domacnosti.

1 JUDr., Mgr.,Paneurépska vysoka skola v Bratislave, Pravnicka fakulta, Slovenska republika

Pan_European University in Bratislava, Faculty of Law, Slovak republic.
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Rodina spravidla formuje zivotné osudy I'udi najmé v zaciatkoch ich Zivotnej cesty. Pre rodinu
aj jednotlivca ma obydlie neodskriepitel'ny vyznam.

VSeobecna deklaracia Pudskych prav v €l. 25 ods. 1 uvadza, Ze kazdy ma pravo na zivotna
uroven zabezpecujlicu jemu i jeho rodine zdravie a blahobyt — vratane potravy, Satstva, byvania,
lekarskej starostlivosti a nevyhnutnych socialnych opatreni. Pravo na byvanie je jednym zo
zakladnych l'udskych prav.?

Europsky dohovor o ochrane Pudskych prav a zakladnych slobod v ¢l. 8 upravuje, Ze
kazdy ma pravo na reSpektovanie svojho stkromného a rodinného zivota, obydlia a
kore$pondencie.®

Vymedzenie dvoch podstatnych pojmov — obydlie a byvanie, tak v kontexte vysSie
uvedenych dokumentov, ako aj s prihliadnutim na jednotlivé jazykové mutacie a judikataru, je
mozné povazovat’ za vel'mi podstatnu zalezitost. Cielom je predchadzat’ nejednoznacnym
interpretaciam a nedorozumeniam.

Pri sémantickom? vymedzeni pojmu obydlie sa opierame o judikatiiru. V zmysle judikattry
Eurépskeho sudu pre Pudské prava je potrebné vnimat’ obydlie v pomerne Sirokom zmysle,
nezavisle od toho, ako ho (pripadne) definuji jednotlivé vnutrostatne predpisy. Rozhodujuci
nie je ani vlastnicky vzt'ah osob uzivajtcich obydlie k nemu a ani pripadné technické definicie.

Pojem obydlie je potrebné vnimat’ v §irSom zmysle ako je vyznam anglického slova home,
obsahovo je potrebné priblizit sa k pojmu domicil, ktorého obsah je blizky k vyznamu
franctizskeho slova domicile.®

Viaceré rozhodnutia stidov potvrdzuju, ze pojem obydlie by mal byt vnimany ako
autonomny Kkoncept, ktory nezavisi od klasifikicie podl'a vnitrostatneho prava.® Preto
odpoved’ na otazku, ¢i moze byt akykol'vek pribytok (napr. karavan) povazovany za obydlie
podliehajice ochrane podla ¢l. 8 ods. 1 Dohovoru o ochrane l'udskych prav a zadkladnych
slobod, zavisi od skutkovych okolnosti, a to od existencie dostatocnych a nepretrzitych vézieb
na konkrétne miesto:

,, K odivodnenosti stiznosti Soud nejprve konstatoval, Zze stezovatelé obyvali predmétné
pozemky po mnoho let a vytvorili si tak ke svym pribytkim dostatecne uzke vazby; jejich pribytky
Ize proto bez ohledu na dikci vnitrostatniho prava povazovat za ,, obydli “ ve smyslu ¢lanku 8
Umluvy. Zivot v karavanech je navic nedélitelnou soucdsts identity kocovnikiz, a byt stézovatelé
kocovny zpusob zivota jiz neprovozuji, dotceno je rovnez jejich prdvo na respektovani
soukromého a rodinného zivota. “’

2 Vieobecna deklaracia Tludskych prav [cit. 13. 07. 2022]. Dostupné z: https://www.gender.gov.sk/wp-

content/uploads/2012/06/UDHRVSVK .pdf .

Eurépsky dohovor o 'udskych pravach, v zneni protokolov ¢. 11, 14 a 15, s dodatkovym protokolom a protokolmi €. 4, 6,

7,12, 13 a 16 [cit. 13. 07. 2022]. Clanok 8: Pravo na redpektovanie siikromného a rodinného Zivota.

Dostupné z: https://www.echr.coe.int/documents/convention_slk.pdf .

Sémantika je nauka o vyzname slov. Ide o Specidlnu disciplinu, ktora zahffia rdzne urovne a koncepty vyznamu z

lexikalneho, formalneho, $truktirneho a funkéného hl'adiska.

5 Niemietz proti Nemecku (13710/88), Eurépsky sud pre Tudské prava 16. 12. 1992 [cit. 22. 06. 2022]. Dostupné z:
https://www.stradalex.com/en/sl_src_publ_jur_int/document/echr_13710-88. ,, As regards the word "home", appearing in
the English text of Article 8 (art. 8), the Court observes that in certain Contracting States, notably Germany (see paragraph
18 above), it has been accepted as extending to business premises. Such an interpretation is, moreover, fully consonant
with the French text, since the word "domicile” has a broader connotation than the word "home™ and may extend, for
example, to a professional person's office .

6 Chiragov a ostatni proti Arménsku (13216/05), Eurépsky sid pre ludské prava 16. 6. 2015 [cit. 23 July 2022]. Dostupné
z: https://www.refworld.org/cases,ECHR,5582d29d4.html .

7 Winterstein a ostatni proti Franctizsku (27013/07), Eur6psky sud pre l'udské prava 17. 10. 2015 [cit. 23. 7. 2022]. Dostupné
z:http://eslp.justice.cz/justice/judikatura_eslp.nsf/0/BCFESE7DCF523D68C1257CD80042E975/$file/Winterstein%20a%
200statn%C3%AD%20proti%20Francii_anotace.pdf?open& .
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Podobné argumenty nachadzame aj v rozsudku Prokopovich proti Rusku,® ako aj McKay-
Kopecka proti Polsku.®

Ako obydlie méze byt’ chapany aj vikendovy dom, pripadne maringotka alebo karavan,
pricom nie je rozhodujtici ani pravny stav k samotnému obydliu alebo k pozemku, na
ktorom sa toto obydlie nachadza.®

Definicia obydlia moze byt tiez aplikovana aj na dlhodobé, niekol’koro¢né uzivanie domu,
ktory patri pribuznému:

Hoci to bol s najvicsou pravdepodobnostou jej svokor, a nie ona, kto viastnil predmetny
dom, prva stazovatelka tam Zila vyznamné obdobia (rocne). ... Vzhladom na jej silné rodinné
spojenie a povahu jej bydliska patri jej obyvanie domu do rozsahu ochrany zarucenej ¢lankom
8 Dohovoru.!!

Pojem obydlie sa méze vztahovat aj na dom patriaci obci, v ktorom sidli osoba ako
najomca, a to aj za predpokladu, ked’ sa podl'a vnutrostatneho prava skoncilo pravo na vykon
povolania,*? alebo ak pravo sa na obsadenie nehnutel'nosti skonéilo uz pred niekol’kymi rokmi:

.,V posuzovaném pripadé je nesporné, ze stezovatelka v predmeétném byte bydlela dle vlady
v letech 1970 az 2009, dle stezovatelky do roku 2010. S ohledem na tyto skutecnosti Soud
konstatuje, Ze stezovatelka méla dostate¢né a trvalé vazby k piredmétnému bytu, procez je tento
byt t‘eba povazovat za jeji ,,obydli“ pro séely él. 8 Umluvy. “3

V suvislosti s pojmom obydlie je vzdy doélezité sledovanie Géelu byvania, nie technicka
konstrukcia ani vlastnicke prava k veci.

111. RODINNE OBYDLIE PODI’A PRAVA CESKEJ REPUBLIKY

Ustanovenia upravujice rodinné pravo tvoria imanentnii sucast’ ceského Obcianskeho
zékonnika,* jeho druhu &ast — § 655 - § 975.

Cesky Obciansky zakonnik chrani rodinné obydlie najmi pred nezodpovednymi tikonmi
jedného z manzelov, ktoré by mohli ohrozit' zakladné potreby rodiny — ide o scudzenie
nehnutelnosti bez stihlasu druhého z manzelov, zriadenie prava k domu alebo bytu, ktoré je
nezlucitelné s byvanim, pripadne moze ist' aj o iné konanie, ktoré¢ by mohlo ohrozit’ alebo
znemoznit’ byvanie. Ak by jeden z manzelov takymto spdsobom konal, druhy z manzelov sa
moze dovolat absoliitnej neplatnosti takéhoto konania.'® Uvedena ochrana sa tyka tej
nehnutelnosti, kde ma rodina svoje rodinné obydlie. Ak je dom/byt v rezme SIM (spolecné
jmeéni manzelit), mdzu nim disponovat’ len obaja manzelia, a to pod sankciou neplatnosti.

8  Prokopovich proti Rusku (58255/00), Eurépsky std pre ludské prava 18. 11. 2004 [cit. 23. 7. 2022]. Dostupné z:
https://www.legal-tools.org/doc/1eb88a/pdf .

9  Renata McKay-Kopecka proti Pol'sku (45320/99), Eurépsky sud pre 'udské prava 17. 9. 2006.

10 Buckley proti Spojenému kralovstvu (20348/92), Eurdpsky sud pre Pudské prava 29. 9. 1996 [cit. 22. 06. 2022]. Dostupné
z: https://opil.ouplaw.com/view/10.1093/law:ihrl/3110echr96.case.1/law-ihrl-3110echr96. Sud skumal, ¢i stihanie a
pokutovanie Romky za porusenie kontrol uzemného planovania bolo v stlade s prislusnymi ustanoveniami Eur6épskeho
dohovoru o udskych pravach, ked’ zila v karavane na svojom pozemku v ramci svojho tradiéného Zivotného §tylu, ¢i bolo
porusené jej pravo na reSpektovanie ,,domova‘“ podla ¢lanku 8 Dohovoru o ochrane ¢loveka - Prava a zakladné slobody
(Eurdpsky dohovor o T'udskych pravach) a ¢i bola stazovatelka obet'ou diskriminacie na zaklade svojho postavenia Romky
v spojitosti s ¢lankom 14 a ¢lankom 8 EDLP.

11 Mentes a ostatni proti Turecku (58/1996/677/867), Eurdpsky sud pre ludské prava 28. 11. 1997 [cit. 22. 7. 2022].
Dostupné z: https://www.refworld.org/cases,ECHR,3ae6b6fe0.html .

12 McCann proti Spojenému kralovstvu, Eurépsky sud pre l'udské prava 13. 5. 2008 [cit. 23. 7. 2022]. Dostupné z:
https://swarb.co.uk/mccann-v-the-united-kingdom-echr-13-may-2008/ .

13 Brezec proti Chorvatsku (7177/10) Eurépsky sud pre 'udské prava 18. 6. 2013 [cit. 23. 7. 2022]. Dostupné z:
http://eslp.justice.cz/justice/judikatura_eslp.nsf/0/2878D512B7ECF860C1257CD1004A6400/$file/Brezec%20proti%20C
horvatsku_rozsudek.pdf?open& .

14 Zakon ¢. 89/2012 Sh. Obcansky zakonik (verzia 9) [cit. 23. 7. 2022]. Dostupné z: https://www.zakonyprolidi.cz/cs/2012-
89#cast2.

15 Zék. €. 89/2012 Sb. Ob¢ansky zakonik (verzia 9) § 747.
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V jednotlivych ustanoveniach ¢eského Obcianskeho zdkonnika, ktoré sa tykaju rodinného
obydlia, je mozné badat’ stilad s principmi Komisie pre eurépske rodinné prave (CEFL):

1. Suhlas oboch manzelov musi byt dany, pokial’ by konanie jedného z manzelov mohlo
poskodit’ prava k nehnutel'nosti, v ktorej sa nachddza rodinnd domdacnost, alebo prava k jej
obvyklému vybaveniu.

2. Jednostranné konanie jedného z manzelov moze byt platné iba v pripade, pokial ho druhy
z manzelov nasledne odsthlasi.

3. Ak odmieta jeden z manZzelov sthlas na konanie udelit’, alebo nie je takého jednania
schopny, jeho sthlas moze byt na ziadost’ druhého manzela nahradeny sidnym rozhodnutim.

4. Akékol'vek konanie veduce k ohrozeniu rodinnej domacnosti, ktoré by bolo ucinené v
rozpore s predchadzajicimi bodmi, by malo byt na Ziadost' druhého z manzelov stidom
prehlasené za neplatné.

Ustanovenia ¢eského Obcianskeho zakonnika stuvisiace s ochranou obydlia v§ak nechrania
nezosobasené dvojice, a to ani v pripade, ak st rodi¢mi spolo¢ného diet’at’a, resp. viacerych
deti. Pravo byvania tieZ nie je v takomto pripade uprednostnené pred vykonom cudzieho
prava voci vlastnikovi veci, kde ma rodina obydlie — ni¢ tak nebrani scudzeniu v ramci
exekucie alebo v pripade konkurzu na majetok dlZznika.

V pripade, ak manZelia nie s vlastnikmi domu alebo bytu, kde sa nachadza spolo¢na
domacnost’ v bezpodielovom spoluvlastnictve manZelov a jeden z manzelov je vylu¢nym
vlastnikom nehnutel'nosti (alebo ndjomcom, pripadne opravnenym z vecného bremena), zakon
vyslovene prizndva druhému manzelovi prave byvania, pripadne vznikéd spolo¢né nijomné
pravo manzelov k rodinnému obydliu. Tym sa vyznamne zlepsilo postavenie druhého manzela,
ked’Ze predchadzajiica pravna uprava (pred rokom 2012) jeho prava nijak neupravovala a prax
sa priklanala skor k moznosti druht stranu z uzivania nehnutel'nosti vylucit, alebo dokonca
umoznovala pravo manzela — vyluéného vlastnika — domahat’ sa sudneho vypratania bytu (na
Slovensku v zmysle zak. ¢. 40/1964 Zb. v zneni zak. ¢. 394/2019 Z. z. uplathované aj
V stcasnosti).

Jeden z manzelov nesmie bez sthlasu druhého z manzelov ukonéit' najom, alebo ho
obmedzit' spdsobom, ktory by bol nezlucitelny s byvanim manzelov alebo rodiny. Druhy
z manzelov by sa aj v takomto pripade mohol dovolat’ neplatnosti takéhoto pravneho ukonu.’

Sthlasy manZelov musia mat’ pisomnu formu.

V ¢eskom Obcianskom zakonniku je pouzivané slovné spojenie rodinna domacnost’.
Zdoraznuje sa tak vyznam spolo¢ného rodinného byvania pre existenciu manzelského, resp.
rodinného spoloc¢enstva.

V kodexe Ceského civilného prava sa tiez pouziva spojenie zakladné vybavenie rodinnej
domicnosti.'® Zakon mysli na to, aby v pripade imrtia jedného z manzelov pozostaly manzel
nadobudol vlastnicke prava k hnutelnym veciam, ktoré tvoria zakladné vybavenie rodinnej
domadcnosti. V pripade sporov, ¢i urCitd vec eSte patri do kategorie zékladnej domacnosti,
rozhoduje sud.

Z hl'adiska ochrany rodinného obydlia je pravo jedného manzela viazané na existenciu
vyhradného prava druhého manzZela. Podl'a okolnosti tak vznikd pravo byvania bud’
uzatvorenim manzelstva alebo kedykol'vek pocas jeho trvania.'®

Hodnotami a principmi, o ktoré sa opiera zadkonné spracovanie rodinnej domacnosti podl'a
¢eského Obcianskeho zdkonnika, sa realizuje princip rovnosti subjektov, autonomie vole, ktory

16 Komisia pre eurdpske rodinné pravo (CEFL) - nezavisly organ $pickovych odbornikov na rodinné pravo zalozeny v roku

2001 s cielom hl'adat’ najoptimalnejsie rieSenia pre harmonizaciu rodinného prava v ramei statov EU. Viac o CEFL na:
https://ceflonline.net .

17 Zak. €. 89/2012 Sb. Obgansky zakonik (verzia 9) § 748.

18 74k. & 89/2012 Sb. Obcansky zakonik (verzia 9) § 1667.

19 Z4k. & 89/2012 Sb. Ob&ansky zakonik (verzia 9) § 744.
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je jednym z pilierov civilného prava. Dopliany je principom ochrany slabiej strany. Realizuje
sa tak snaha o spravodlivé usporiadanie vzt'ahov.
Aj tu je mozné hl'adat’ inSpiraciu aj pre pripravovany slovensky kodex civilného prava.

IV. OBYDLIE MANZELOV Z POHIADU RAKUSKEJ PRAVNEJ UPRAVY

Pojem rodinné obydlie sa v rakaskej zakonnej Gprave nenachadza. Najblizsie k obsahu,
ktory by sme mohli zahrnit’ do pojmu rodinné obydlie, mé ustanovenie § 97 a § 374 ABGB.
Ak ma jeden 7 manZelov dispozi¢né pravo k bytu sluZiacemu na uspokojovanie naliehavej
bytovej potreby druhého manzela, ma manzel pravo poZadovat’, aby sa ten 7 manZelov, ktory
mad dispozicné pravo, zdrZal vSetkého a urobil také opatrenia, aby manZel, ktory je odkazany
na byt, o neprisiel.

Predmetné ustanovenie je mozné povazovat za pravne zakotvenie ochrany rodinného
obydlia v rakiskom civilnom prave. Uvedené by neplatilo iba v pripade, ak je konanie alebo
opomenutie opravneného manzela vynutené Specifickymi okolnostami. V kone¢nom doésledku
ostava na sude, aby rozhodol, ¢i pripadné okolnosti boli adekvatne scudzeniu nehnutelnosti,
alebo jej Casti, ktora slizila na uspokojovanie bytovej potreby manzelov — teda tvorila ich
rodinnt domécnost’.

Manzelia mozu poc¢as manzelstva vol'ne nakladat’ s vlastnym majetkom, maji v§ak moznost’
obmedzit’ disponovanie s majetkom tak, Ze sa dohodntl na zakaze scudzenia a/alebo zat’aZenia
majetku v prospech druhého z manZzelov (§ 364c ABGB). Zaznamenanie takéhoto zdkazu
do katastra nehnutelnosti brani zneuzZitiu tohto institutu — s nehnutel’nost’ou tak bude mozné
nakladat’ len so stiithlasom druhého manzZela.

Ked manzelia spolo¢ne nadobudnu byt do osobného vlastnictva v zmysle zédkona o
vlastnictve bytov (WEG, Wohnungseigentumsgesetz), mézu s nim nakladat’ a vyuzivat’ ho len
spolo¢ne.?’ Prevod vlastnickeho podielu jednym z manzelov musi schvalit’ druhy manzel. Ak
byt slizi na uspokojenie naliehavej potreby byvania aspon pre jedného z manZzelov, druhy
manZzel nemoZe pocas trvania manzelstva podat’ Ziadost’ o zruSenie vlastnictva bytu podla §
830 ABGB.

Manzelia sa mézu v zmysle rakuskeho prava dohodntt’ na svojom manzelskom dome, t. j.
Ehewohnung.

V pripade rozvodu musi byt byt/dom manzelov a vybavenie domdcnosti — aj ked’ by ich
jeden z manZelov priniesol do manzelstva alebo zdedil ¢i ziskal ako dar — predmetom
rozdelenia majetku na ziaklade dohody manzelov, ak je druhy z manZzelov zavisly od ich
neustaleho pouzivania s ciePom zabezpeclit’ svoje potreby alebo ked’ ich spolo¢né diet'a
manZelov potrebuje neustale pouZivat’. Ustanovenie § 82 ods. 2 Gesamte Rechtsvorschrift
fiir Ehegesetz?* chrani rozvedeného manzela pred stratou obydlia. Prechod vlastnictva alebo
vecného prava k domu manzelov podl'a uvedeného ustanovenia mdze byt vyli¢eny dohodou
manzelov, a to vV zmysle § 87 ods. 1 EheG.

Registrované partnerstva upravuje zakon o registrovanych partnerstvach (Eingetragene
Partnerschaft-Gesetz, EPG), st vyhradené pre homosexualne pary a jednotlivé Casti zakona su
venované vzniku, G¢inkom a zéniku registrovanych partnerstiev.?? Ustanovenia raktiskeho
zakona o majetkovych pomeroch manzelov sa vzt'ahuju aj na registrované partnerstva.?® Pre
regi strované partnerstva sa uplatituju aj ustanovenia o spolo¢nom vlastnictve bytu podl'a § 13

20 Rechtsvorschrift fir Wohnungseigentumsgesetz 2002 § 13 ods. 4 [cit. 25. 7. 2022]. Dostupné z:
https://www.ris.bka.gv.at/GeltendeFassung.wxe? Abfrage=Bundesnormen&Gesetzesnummer=20001921.

2l Gesamte Rechtsvorschrift  fiir Ehegesetz § 82 ods. 2 [cit. 25. 7. 2022]. Dostupné z:
https://www.ris.bka.gv.at/GeltendeFassung.wxe? Abfrage=Bundesnormen&Gesetzesnummer=10001871.

2 EPG - Eingetragene  Partnerschaft-Gesetz § 1 anasl. [cit. 25. 7. 2022]. Dostupné z
https://www.jusline.at/gesetz/epg/paragraf/1.

2 ABGB § 1217 ods. 2 [cit. 26. 7. 2022]. Dostupné z: https://www.jusline.at/gesetz/abgb/paragraf/1217.
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WEG?* a zakaze scudzenia a zataZenia majetku podla prislusnych ustanoveni ABGB.?
Rozdelenie majetku dennej potreby partnerov, ako aj uspor partnerov, prebieha v sulade
s prislusnymi ustanoveniami zakona o registrovanom partnerstve — EPG,?® vychadzajuicimi z §
81 - 98 Ehegesetz — zakona o manzelstve.?’

Pre neregistrované mimomanzelské spoluZitie neexistuju v rakuskej pravnej tiprave ziadne
osobitné ustanovenia tykajuce sa majetkovych prav. Sudy Rakuskej spolkovej republiky
zamietli v takychto pripadoch rozdelenie majetku podl'a § 81 a nasl. Ehegesetz — zakona o
manzelstve. V pripadoch neregistrovaného mimomanzelského spoluzitia sa uplatiiuji
vSeobecné ustanovenia pravneho poriadku, ktorymi sa upravuju zavézky a vlastnictvo.

V. OCHRANA POKOJNEHO RODINNEHO PROSTREDIA V SLOVENSKEJ
REPUBLIKE

Nedotknutelnost’ obydlia zaru¢uje v ramci nasho vnutrostatneho prava Ustava SR — v ¢1. 21
garantuje, ze obydlie je nedotknutel'né a nie je dovolené don vstupit’ bez sthlasu toho, kto v
flom byva.

Pri ochrane rodinného obydlia a pokojného rodinného prostredia v Slovenskej republike je
potrebné hl'adat’ oporu tak v normach civilného, ako aj verejného prava. Prava jedného ¢loveka
sa koncia tam, kde sa za¢inaju prava druhého. Pri ochrane pravom chranenych hodnot (napr.
telesnej alebo dusevnej integrity osoby) mozu vzniknit’ situacie, ked’ je potrebné zasiahnut’ aj
do nedotknutelnosti obydlia.

Manzela alebo manzelku nie je mozné vylucit’ z uzivania domu alebo bytu, pokial’ sa voci
druhej strane nesprava nasilne. Titul, na zaklade ktorého je v takomto pripade uzivana
nehnutelnost’, pripadne jej Cast’, vyplyva priamo z manzelského zviazku. Ak sud rozhodne
0 rozvode, situacia sa zmeni a manzel, ktorému byt patri, sa bude moéct’ domahat’, aby ho
druhy z rozvedenych manzelov, ktory nie je vlastnikom bytu, vypratal, av§ak je povinny
najst’ druhému z manzelov bytovii nahradu. Pravo manzela uzivat’ byt po rozvode trva
dovtedy, dokial’ mu druhy z manzelov nenajde bytovli ndhradu. Uvedené vyplyva z prisluSnych
ustanoveni Ob¢&ianskeho zékonnika.?®

Viac a podrobnejsie k problematike bytovych nidhrad uvadzame v knihe Ndjom bytov.?®
V pripadoch, ak dojde k potrebe zasahu do prava na reSpektovanie obydlia, je nevyhnutné
zohl'adnovat’ pripustnost na zéklade viacerych predpokladov:

1. Princip legality — oznacuje sa ako zakonnost a vyzaduje, aby organy verejnej moci konali
a rozhodovali len na zdklade zdkona a v jeho rozsahu. Je nutné, aby ulozenim konkrétnej
povinnosti na zédklade neodkladného opatrenia sudu bolo skutocne mozné dosiahnut’ ochranu,
ktorej sa strana domadha.

2. Legitimita — znamena prdvoplatnost alebo oprdvnenost. Medzi legitimne ciele patria
ochrana zivota, zdravia alebo majetku 0sob, ochrana prav a slobdd inych, odvratenie zavazného
ohrozenia verejného poriadku atd’.

Legitimita (v sulade s principom proporcionality) vyzaduje, aby strana, ktorej ma byt
neodkladnym opatrenim uloZend povinnost alebo obmedzenie, nim nebola obmedzena
spdsobom neprimeranym povahe veci. Sud pri ivahe o nariadeni neodkladného opatrenia musi
zohl'adnit’ aj skutocnost’, ze v konani o neodkladnom opatreni je povinny poskytnut’ sudnu

24 Wohnungseigentumsgesetz 2002 (WEG) § 13. [cit. 26. 7. 2022]. Dostupné z:

https://www.jusline.at/gesetz/weg/paragraf/13.

%5 ABGB § 364c [cit. 26. 7. 2022]. Dostupné z: https://www.jusline.at/gesetz/abgb/paragraf/364c .

% EPG - Eingetragene Partnerschaft-Gesetz § 24 az § 41 [cit. 24. 7. 2022]. Dostupné z:
https://www.jusline.at/gesetz/epg/paragraf/24.

27 Gesamte Rechtsvorschrift fiir Ehegesetz § 81 [cit. 25. 7. 2022]. Dostupné z: https://www.jusline.at/gesetz/eheg/paragraf/81.

28 74k. &. 40/1964 Zb. v zneni zak. & 394/2019 Z. z. Ob&iansky zdkonnik § 712 a nasl.

2 BEDNAR, P. 2021. N4jom bytov. Bratislava : Book and Book Publisher, 2021. 135 s., ISBN 978-80-570-2901-4, s. 90
a nasl.
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ochranu nielen strane, ktora sa domaha nariadenia neodkladného opatrenia, ale zaroven aj tej
strane, voci ktorej neodkladné opatrenie smeruje. Strana, voci ktorej neodkladné opatrenie
smeruje, preto moze byt obmedzena iba do takej miery, aby neodkladné opatrenie nemalo za
nasledok redlne znemoZznenie ochrany jej opravnenych zdujmov.

3. Pri zasahoch do prava na respektovanie obydlia je potrebné zohl'adiovat’ nevyhnutnost’
v demokratickej spolo¢nosti —t. j. uplatnit’ princip proporcionality. Ak dochadza ku konfliktu
medzi navzajom si konkurujucimi subjektivnymi pravami, mal by byt tento spor rieSeny
sposobom, aby hodnotnejsie z nich bolo chranené pri minimalnom obmedzeni menej
hodnotného.

Pri z4dsahu do prava na nedotknutel'nost’ obydlia z hl'adiska hmotného prava je potrebné tento
zéasah posudit’ ako nevyhnutny, musi reagovat na nalichavl spoloCensku potrebu a najma —
musi byt’ primerany legitimnemu ciel'u, ktory je zdsahom sledovany.

Civilny sporovy poriadok uvadza opatrenia na eliminaciu nepriaznivych nasledkov, ktoré by
mohli v priebehu sporového konania nastat’ a ohrozit' zdujem chraneny zakonom. lde o
zabezpecovacie a neodkladné opatrenia.

Zabezpecovacim opatrenim sa ma poskytnut’ rychla ochrana porusenych alebo ohrozenych
prav subjektu, ktory podal navrh na jeho nariadenie. Vzhl'adom na zmysel tohto procesné¢ho
institutu sa v konani a rozhodovani o navrhu na nariadenie zabezpecovacieho opatrenia
neuplatiiuje princip kontradiktornosti a princip rovnosti stran sporu tak striktne ako v konani
VO Veci samej.

Pri nariadeni inStititu neodkladného opatrenia je rovnako podstatna potreba urychlenej
ochrany ohrozenych alebo porusenych prav, ktoru sud poskytuje na zéklade zjednoduseného a
urychleného procesného postupu. Uéelom neodkladného opatrenia je totiz okamzite vytvorit’
stav, ked’ nebude dochadzat’ k porusovaniu alebo ohrozeniu prav strany, ktora sudnu ochranu
pozaduje.

Neodkladné opatrenia suvisiace s ochranou pokojného rodinného prostredia su:

e nenakladanie s urcitymi vecami alebo pravami, nevstupovanie doc¢asne do domu alebo
bytu, v ktorom byva osoba, vo vztahu ku ktorej je druhd osoba dévodne podozriva z nasilia,

e aby osoba nevstupovala alebo iba obmedzene vstupovala do domu alebo bytu, na
pracovisko alebo iné miesto, kde byva, zdrZiava sa, alebo ktoré pravidelne navstevuje osoba,
ktorej telesnt integritu alebo dusevnt integritu svojim konanim ohrozuje,

e aby osoba pisomne, telefonicky, elektronickou komunikaciou alebo inymi prostriedkami
uplne alebo c¢iastocne nekontaktovala osobu, ktorej telesnd integrita alebo duSevna integrita
moze byt takym konanim ohrozena,

e aby sa osoba na ur¢enu vzdialenost’ nepribliZzovala alebo iba obmedzene priblizovala k
osobe, ktoréd takymto konanim moéze byt ohrozena.

Na ochranu pokojného rodinného prostredialobydlia a 0oséb v fiom je potrebné nahliadat’ v
sirSom zmysle a komplexne — s cielom, aby nedochadzalo tiez k ohrozovaniu dusevného a
telesného zdravia osoby alebo 0sdb, ktoré by mohli byt” ur¢itym konanim ohrozené, a to aj na
verejnom priestranstve (v blizkosti obydlia), pripadne prostrednictvom internetu a pod. Na
zéklade jednotlivych ustanoveni Civilného sporového poriadku je mozné vymedzit’ nasledovné
okruhy:

1. Ochrana obydlia samotného. Opatrenim podl'a § 325 ods. 2 pism. ¢) CSP je mozné
dosiahnut’ zakaz nakladania s ur¢itymi vecami alebo pravami, ¢im sa ochrani obydlie, v ktorom
byvaju osoby, ktoré¢ by mohli byt ur¢itym konanim, napr. marnotratnost'ou alebo zavislostou
jedného z jej ¢lenov ohrozeni tym, ze by doslo k scudzeniu bytu alebo domu tvoriaceho ich
obydlie.

2. Ochrana telesnej integrity osoby, ktorej by mohlo byt’ ubliZované v obydli (prip. na
verejnom priestranstve v okoli). Opatrenim podl'a § 325 ods. 2 pism. €) CSP je mozné
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dosiahnut’ ochranu telesnej integrity (potencionalnej) obete, pripadne jej rodinnych
prislusnikov, spravidla maloletych deti (podobne ako v pripade neodkladného opatrenia podla
§ 325 ods. 2 pism. f)).

Jeden z podstatnych rozdielov medzi ust. § 325 ods. 2 pism. e) CSP a ostatnymi vyssie
spominanymi ustanoveniami spociva v tom, Ze v pripade neodkladného opatrenia podla § 325
0ds. 2 pism. ¢) je sud povinny rozhodnut’ do 24 hodin od dorucenia navrhu, kym v ostatnych
pripadoch ma lehotu na rozhodnutie 30 dni od dorué¢enia.*

Dalsi rozdiel medzi opatrenim podla § 325 ods. 2 pism. e) CSP a ostatnymi neodkladnymi
opatreniami uvedenymi v predmetnom odseku CSP spociva v tom, Ze v uvedenom pripade je
neodkladné opatrenie vykonatelné vyhldsenim, kym v ostatnych pripadoch dorucenim.*

3. Ochrana dusevnej integrity 0soby. Neodkladné opatrenie podl'a § 325 ods. 2 pism. g)
CSP chrani obete protipravneho konania, ktoré mézu byt ohrozené psychickym tyranim vo
forme neustalych telefonatov domov alebo na mobilny telefon, pripadne formou zasielania
enormného poétu SMS sprav, listov, e-mailov, inych sprav cez socialne siete a pod., a to nielen
Vv obydli, ale kdekol'vek.

Pojem obydlie, potreba jeho ochrany aochrany os6b v iom ma svoje miesto nielen
V civilnom prave, ale aj v norméach verejného prava.

Ziakon o Policajnom zbore®? umoziiuje vykazat z obydlia osobu podozrivi z domaceho
nasilia. Umoziiuje to novela, ktorou bol pravny predpis doplneny o ustanovenie § 27a —
Opravnenie vykdzat’ zo spoloéného obydlia.

Zakonnym doésledkom vykézania z obydlia bola povodne povinnost' nepriblizovat’ sa k
ohrozenej osobe na vzdialenost’ mensiu ako desat’ metrov. O vykazani zo spolo¢ného obydlia
je opravneny rozhodnut’ policajt. V roku 2020 doslo novelou zakona o Policajnom zbore
k zmene vzdialenosti stvisiacej so zakazom nepriblizovania sa k ohrozenej osobe z 10 m na
vzdialenost’ 50 m. V praxi totiz opakovane dochadzalo k Sikandéznemu konaniu, ked’ sa
podozrivy nachadzal vo vzdialenosti priblizne 11 - 12 m od domu obete a tym sa stracal ucel
rozhodnutia.

Podl'a ndsho ndzoru bola desatmetrova vzdialenost’ od potenciondlnej obete od pociatku
nedostato¢na — ide 0 tak mala vzdialenost’, Ze ju moze priemerne fyzicky disponovana dospela
osoba prekonat’ za vel'mi kratky Cas, poCas ktoré¢ho sa netrénovand obet’ nemusi dostatocne
efektivne uhnut pripadnému nahlemu Utoku, nestihne aktivovat a pouZzit’ prostriedok na
sebaobranu, pripadne obet’ nestihne pouzit’ zbrain (napr. za predpokladu, ak by pachatel’ utocil
so zbraniou). Nehovoriac o psychickom natlaku, ktory je takymto konanim obeti spdsobovany
— pre citlivej$iu osobu musi byt’ enormne neprijemny a traumatizujtici pocit mat’ neustale tyrana
Vv tak blizkom priestore.

Vykézanie zo spolocného obydlia je preventivne opatrenie, jeho cielom je zaistit” ochranu
obete pred d’al$im nasilim, posilnit’ poziciu obete, ktora nie je schopna sama riesit’ nel'ahku
situdciu. Z hladiska poskytnutia u¢innej ochrany ohrozenej osobe zohrava dodlezity vyznam
vytvorenie dostato¢ného ¢asového priestoru na zorientovanie sa v situacii bez natlaku
nasilnika a na vyhPadanie odbornej pomoci. U obeti domaceho nasilia byva totiz Casto
pritomna nielen fyzicka, ale aj psychicka trauma, ktora vedie k strate schopnosti okamzite a
ucinne riesit’ situdciu. Obete st pod vplyvom nésilnika ¢asto socialne izolované, ekonomicky
oslabené, stracaju schopnost’ uplatnit’ sa na trhu prace a potrebujl ¢as na to, aby mohli urobit’
nevyhnutné kroky smerujtce k rieSeniu ich situacie. Vyzaduju preto Specificky pristup a pomoc
odbornikov. V Slovenskej republike, aj napriek rozbiehajicim sa narodnym projektom, je
nad’alej nedostatok Specializovanych organizécii poskytujucich poradenstvo a sluzby pre obete

30 Zak. &. 160/2015 Z. z. v zneni zék. & 111/2022 Z. z. Civilny sporovy poriadok § 328 ods. 2.
81 Z4ak. &. 160/2015 Z. z. v zneni zék. & 111/2022 Z. z. Civilny sporovy poriadok § 332.
32 7ak. & 171/1993 Z. z. o Policajnom zbore v zneni zak. ¢. 217/2021 Z. z.
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domaceho nasilia a problémovou sa javi byt aj ich regiondlna nedostupnost’, najma v odl'ahlych
oblastiach.

Obet’ domaceho nasilia je potrebné povaZovat’ za obzvlast zranitePni obet’.>

Policajt m6ze osobu podozrivu z domaceho nasilia vykazat’ zo spolocného obydlia na
obdobie 10 dni, poCas ktorych sa otvara priestor pre plynuli ochranu ohrozenej osoby s
naslednou moznostou prediZenia tejto doby prostrednictvom sidneho opatrenia.

Ohrozena osoba ma moznost’ pocas obdobia policajného vykazania z obydlia (10 dni) vyuzit
svoje pravo na sidnu ochranu vo forme navrhu na nariadenie predbeZného opatrenia
podla Civilného sporového poriadku. Tymto sa trvanie vykazania predlZuje az do
nadobudnutia vykonatel’'nosti rozhodnutia siidu o tomto navrhu.

Dalgia z noriem verejného prava suvisiaca s ochranou obydlia je Trestny zakon.** Trestny
¢in porusovanie domovej slobody spoCiva v konani osoby, ktora neopravnene vnikne do
obydlia iného alebo tam neopravnene zotrva. V pripade dokazania viny sa takyto pachatel’
potresta odnatim slobody az na dva roky. Odnatim slobody na jeden rok az pit’ rokov sa
pachatel’ potrestd, ak spadcha uvedeny trestny ¢in zdvaznejSim spésobom konania, prekonanim
prekazky, ktorej icelom je zabranit’ vniknutiu, najmenej s dvoma osobami, alebo z osobitné¢ho
motivu. Odiatim slobody na tri roky az osem rokov sa pachatel’ potresta, ak spacha uvedeny
¢in vo¢i chranenej osobe, alebo ako ¢len nebezpeéného zoskupenia. *°

Ochrana obydlia sa v zmysle trestného zakona vztahuje na priestory, ktoré ¢lovek
vyuZiva na byvanie, ¢ize kde ma svoju domacnost’, Svoje sikromie. Podstatny je spdsob
pouZivania, nie je vobec dolezita konstrukcia stavby.

Za obydlie je pre ucely Trestného zakona povazovany nielen dom alebo byt, ale aj priestory
a pozemky patriace k nemu, ak su ako stucast’ obydlia uzavreté.

Chranena je aj hotelova izba sluZiaca na byvanie, ako aj obytna miestnost’ bez
prislusenstva.

Neopravnené vniknutie je neziaduci, bez suhlasu alebo proti voli opravneného uzivatel'a
uskuto¢neny vstup do domu alebo bytu, ktorym sa v podstate zasahuje do domovej slobody.

Neopravnené zotrvanie Vv obydli iného predpoklada, Ze poSkodeny vyslovne alebo
konkludentne prejavil vol'u, aby pachatel’ odisiel. Vstup do obydlia iného s pravne relevantnym
stthlasom niektorej z osob, ktoré v flom opravnene byvaju, viak nemoze napliat’ znaky tohto
trestného ¢inu, a to ani v pripade, ked’ d’alSie takéto osoby so vstupom nestihlasia.

Za vyrazné pozitivum V ochrane pokojného rodinného prostredia je mozZné povazovat
schvalenie zakona o obetiach trestnych &inov,*® ktorym sa upravuju prava, ochrana a podpora
obeti trestnych ¢inov, vzt'ahy medzi Statom a subjektmi poskytujlicimi pomoc obetiam, ako aj
finan¢né odSkodnovanie obeti nasilnych trestnych cinov.

Trestnym ¢inom domaceho nasilia je trestny ¢in spachany nasilim alebo hrozbou nésilia
na pribuznom v priamom rade, osvojitel'ovi, osvojencovi, surodencovi, manZzelovi, byvalom
manzelovi, druhovi, byvalom druhovi, rodicovi spolocného diet’at’a alebo na inej osobe, ktora
s pachatel'om Zije alebo Zila v spolo¢nej domécnosti.

Obydlie ma byt pre ¢loveka miestom stikromia a oddychu, miestom bezpecia a pohody. Jeho
ochrana zakonnymi prostriedkami je pre jednotlivca aj pre spolocnost’ mimoriadne délezita —
je teda na mieste, Ze okrem ustanoveni noriem civilného prava, najmé Civilného sporového
poriadku, je obydlie chranené aj zakonmi z oblasti verejného prava — ustanoveniami zakona
o0 Policajnom zbore, Trestného zakona, ¢i zakona o obetiach trestnych ¢inov.

3 Z4ak. &.274/2017 Z. z. o obetiach trestnych &inov a o zmene a doplneni niektorych zikonov § 2 ods. 1 pism. c).
3 Zak. &. 300/2005 Z. z. Trestny zédkon V zneni zak. &. 357/2021 Z. z.

8 zak. & 300/2005 Z. z. Trestny zakon V zneni zak. ¢. 357/2021 Z. z. § 194.

% 7Zak. & 274/2017 Z. z. o obetiach trestnych ¢inov a o zmene a doplneni niektorych zakonov.
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Podl’'a nasho nazoru by bolo vhodné zakomponovat’ ipravu rodinného/manzelského obydlia
do noriem slovenského obc¢ianskeho prava hmotného. Stcasny Obciansky zakonnik, ktory je
po desiatkach novelizacii len torzom pdvodného kodexu, totiz nezodpoveda dneSnym
poziadavkam, spolocenskému zriadeniu a ani tendenciam, ktoré su pre civilné pravo v Statoch
EU aktualne.

VI. MANZELSKE OBYDLIE PODLA PRIPRAVOVANEHO KONCEPTU
SLQVENSKEHO KODEXU CIVILNEHO PRAVA A POROVNANIE S CESKYM
PRAVOM

Rekodifika¢né prace pod vedenim prof. JUDr. Antona Dulaka, PhD. vyustili do zverejnenia
navrhu paragrafového znenia pripravovaného Obcianskeho zakonnika.

Rodinné pravo tvori imanentnu sucast’ pripravovaného koédexu civilného prava.
Nachadza svoje miesto Vv jeho druhej Casti. Ustanovenia tykajiice sa manzelstva s ¢lenené na
samostatné Casti — Uzavretie manzelstva, Zdanlivé manzelstvo, neplatnost manzelstva, prava
a povinnosti manzelov. Prislusnu hlavu konceptu zdkonnika uzatvéra diel upravujici majetkové
usporiadanie medzi manzelmi.

V zmysle konceptu pripravovaného slovenského Obcianskeho zakonnika st si manzelia
rovni v pravach i povinnostiach a st povinni zit’ spolu. Ak manZelia uZivaja byt alebo dom
(prip. jeho cast’), ku ktorému patri pravo len jednému z nich a maja v fiom zriadenu
domdcnost’, manZel, ktorému patri pravo, je povinny strpiet’ pravo druhého manzela
a rodiny na pokojné byvanie. Ak by manzel, ktorému patri pravo k bytu alebo domu (jeho
Casti), nakladal s tymito predmetmi bez sthlasu druhého manzela tak, ze by tym ohrozil Zivotné
potreby druhého manzela alebo rodiny, je takyto pravny ukon neplatny.

Uvedené ustanovenia tvoria pravne ukotvenie ochrany pokojného rodinného obydlia.
Dolezité pre pripadné posudzovanie je, aby v nehnutelnosti alebo jej Casti bola zriadena
domacnost’ manZzelov, rodiny.

V porovnani s ¢eskym Obcianskym zakonnikom je uprava domacnosti manZelov
spracovana V koncepte slovenského Obcianskeho zakonnika obsahovo struénejsie.

Pripravovana slovenska uprava manZzelského uZivania bytu alebo domu (pripadne jeho Casti)
ma obsahovo najblizsie k § 747 ¢eského Obcianskeho zdkonnika. Na rozdiel od ¢eskej pravnej
upravy vsak nie je pouzivany pojem rodinnd domdcnost’, hovori sa iba o zriadeni
domdcnosti manZzelmi.

Ceska pravna uprava uvadza, 7e sa jeden z manZzelov musi zdrzat’ akéhokol'vek konania,
ktoré by mohlo znemoznit’ alebo ohrozit’ byvanie. Nasleduje demonstrativny vypocet konani,
ktorych sa jeden z manzelov nesmie dopustit’ — najmé nesmie bez suhlasu druhého manzela
taky dom scudzit’ alebo k domu alebo jeho Casti, pripadne k celému bytu, zriadit’ pravo, ktorého
vykon je nezlucitelny s byvanim manzelov alebo rodiny, ibaze zaisti manzelovi alebo rodine
po vietkych strankach byvanie obdobné doterajsiemu byvaniu.*’

Pripravovana slovenska pravna uprava ochrany obydlia neobsahuje na rozdiel od ceskej
upravy ziadny demonstrativny vypocet. Situacie, aké su vymenované v Casti Ceskej pravnej
upravy suvisiacej s ochranou obydlia, je vSak mozné zaradit’ pod Cast’ vety z pripravovaného
slovenského Obcianskeho zakonnika:,,..nakladal s #ymito predmetmi bez suhlasu druhého
manzela tak, Ze by tym ohrozil Zivotné potreby druhého manzela alebo rodiny.

Pod slovné spojenie ohrozenie Zivotnych potrieb druhého manZela alebo rodiny je mozné
zaradit’ scudzenie domu alebo bytu, kde ma rodina domécnost’, ako aj d’alSie konania, ktoré by
mohli akymkol'vek spdsobom ohrozit’ byvanie druhého manzela alebo rodiny.

37 Zakon ¢. 89/2012 Sb. Obgansky zakonik (verzia 9) § 747.
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V paragrafovom zneni konceptu pripravovaného slovenského obcianskeho zakonnika sa
nenachadza (na rozdiel od ceskej pravnej Upravy) ustanovenie hovoriace 0 moznosti
prelozenia/premiestnenia domacnosti manzelov, ani o moznej dohode manzelov na tom, ze
budi byvat’ trvale oddelene.

V pripravovanom slovenskom kodexe civilného prava sa obydlim sa rozumie byt, obytna
miestnost’ alebo iny priestor vhodny na trvalé byvanie, v ktorom sa zdrZuje jedna fyzicka
osoba alebo viacero fyzickych osdb tvoriacich domacnost’.

Domadcnost’ tvoria fyzické osoby, ktoré spolu trvale Ziji a spolo¢ne uhradzaju naklady
na svoje potreby.

Spoloény ndjom bytu manZelov je v pripravovanom kdodexe slovenského civilného prava
upraveny v troch ustanoveniach. Samostatne je vymedzeny najom druzstevnych bytov. Ak sa
pocas trvania manzelstva manzelia alebo jeden z nich stanu najomnikmi bytu, vznikne spolo¢ny
najom bytu manzelov. AK pocas trvania manzelstva vznikne pravo na uzavretie zmluvy o najme
druzstevného bytu len jednému z manzelov, vznikne so spoloénym najmom bytu manzelov aj
spolo¢né ¢lenstvo manzelov v druzstve. Spolo¢ny najom bytu manzelov nevznikne, ak
manzelia spolu trvale nezijua, ako aj v pripade najmu bytov trvalo uréenych ako sluzobné byty,
bytov osobitného urcenia, bytov v domoch osobitného uréenia a socialnych bytov podla
osobitného predpisu.

Ak sa niektory z manzelov stal najomnikom bytu pred uzavretim manzelstva, vznikne obom
manzelom spoloény najom bytu uzavretim manzelstva. Uvedené plati aj v pripade, ak
niektorému z manzelov vzniklo pred uzavretim manzelstva pravo na uzavretie zmluvy o najme
druzstevného bytu.

Ak sa rozvedeni manzelia nedohodnt 0 najme bytu, sud na navrh jedného z nich rozhodne
0 zruSeni ich spolo¢ného najmu bytu. Sud sucasne uréi, ktory z manzelov bude d’alej uzivat’ byt
ako najomnik.

Cesky Obgiansky zakonnik upravuje problematiku rodinnej domdcnosti nachadzajucej sa
v dome alebo v byte, kde maji manzelia spolo¢né ndjomné pravo v ust. § 748 s poukazom na
§ 747 — ak ma aspon jeden z manzelov pravo nakladat’ s domom alebo bytom, v ktorom sa
nachddza rodinnd domécnost’ manzelov, musi sa zdrzat’ vSetkého, ¢o by mohlo byvanie
znemoZnit' alebo ohrozit’.

Ochranu obydlia v pripade ndjmu bytu alebo domu manZelmi v pripravovanom
slovenskom kodexe civilného prava upravuje ustanovenie upravujice uZzivanie bytu alebo
domu: ,, Ak manzelia uZivaju byt alebo dom (jeho cast), ku ktorému patri pravo len jednému
z nich a maju v nom zriadenu domdcnost’, manzel, ktorému patri pravo, je povinny strpiet
pravo druhého manzela a rodiny na pokojné byvanie. Ak by manzel, ktorému patri pravo k bytu
alebo domu (jeho casti) nakladal s tymito predmetmi bez suhlasu druhého manzela tak, zZe by
tym ohrozil zivotné potreby druhého manzela alebo rodiny, je pravny tikon neplatny, “

Je zreymé, Ze uzivanie bytu mdze byt tak na zéklade vlastnickeho prava jedného z manzelov
k nehnutel'nosti, ako aj na zaklade najomnej zmluvy.

Osobitné ustanovenie pripravovaného kodexu slovenského civilného prava upravuje
situdciu, ak by sa z dovodu fyzického alebo psychického nésilia alebo hrozby takéhoto nasilia
vo¢i druhému manzelovi alebo blizkej osobe, ktora Zije v domacnosti manzelov, stalo d’alSie
spoluzitie neznesiteInym. V takom pripade moze stid na ndvrh manzela obmedzit’ na primerany
¢as uzivacie pravo druhého manzela k bytu alebo domu, v ktorom manzelia byvaju, maji v iom
zriadent domacnost’, pripadne ho z uzivania Gplne vylucit.

Cesky kodex civilného prava — Obéiansky zakonnik — venuje ochrane osob pred nasilim
Vv obydli tri samostatné ustanovenia, a to § 751 az § 753. V pripade, ak sa stane d’alSie spolocné
byvanie manzelov v dome alebo v byte, v ktorom sa nachédza rodinna domécnost’ manzelov,
pre jedného z nich neznesitel'né z dévodov telesného alebo dusevného nasilia voc¢i manzelovi
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nebo inému, kto v rodinnej domécnosti manzelov zije, moze sud na navrh dotknutého manzela
obmedzit,, pripadne i vylucit’ na ur¢entt dobu pravo druhého manzela v dome alebo byte byvat’.
Rovnako je mozné v zmysle ustanoveni ceského Obcianskeho zakonnika postupovat’ aj v
pripade, ze ide o rozvedenych manzelov, ako i v pripade, ked’ manzelia alebo rozvedeni
manzelia byvajui spolo¢ne inde ako v rodinnej domdacnosti. Obmedzenie, pripadne vylucenie
prava manzela v dome alebo v byte byvat’, ur¢i sid najdlhsie na dobu 6 mesiacov. Sid na navrh
rozhodne znovu, ak su pre to zvlast zavazné dovody. Pravo domahat sa ochrany proti
domécemu nasiliu ma tiez kazda ina osoba, ktora zije spolu s manzelmi alebo rozvedenymi
manzelmi v rodinnej domacnosti.

VII. POSKYTUJE DNESNA PRAVNA UPRAVA V SR NALEZITU OCHRANU
RODINNEMU OBYDLIU?

Na zaklade noriem slovenského verejného prava — Trestného zakona, zdkona o Policajnom
zbore, ¢i zakona o obetiach trestnych ¢inov je V ostatnych rokoch posilnena ochrana
(potencionalnych) obeti pred domacimi nasilnikmi.

V norme civilného prava hmotného — v Obc¢ianskom zakonniku — nie je v stcasnosti
komplexne spracovana otazka rodinného/manzelského obydlia ako pojmu. Prave v tejto oblasti
podla nasho nazoru nedosahujeme ziaducu urovenn vzhladom k celkovej potrebe ochrany
obydlia, aka je $tandardna v inych vyspelych demokraciach Eurdpskej tnie, napr. v Ceskej
republike alebo v Rakusku.

Aktudlna pravna uprava V SR navySe okrem absencie vymedzenia rodinného/manzelského
obydlia neupravuje ani moznost’ spravy majetku v pripadnom zmluvnom vzt'ahu, kde by si
manzelia mohli prostrednictvom (pred)manzelskej zmluvy dohodnut’ majetkovy rezim odlisny
od Standardného (ako to umoziuje napr. rakiisky ABGB).

Do slovenskej pravnej upravy by bolo vhodné zapracovat pojem rodinné/manZelské
obydlie, rodinnd domdcnost’ a uvedené zakomponovat do stvislosti S normami civilného
prava procesného, ako aj S normami verejného prava.

Pre upravu de lege ferenda by bolo zaroven optimalne vymedzit’ problematiku prava byvania
v nehnutel’nosti (alebo jej Casti), kde mal jeden z manzelov vyhradné pravo byvania uz pred
uzavretim manZelstva. Uvedené je podl'a nasho nazoru vhodne a precizne spracované v ¢eskom
Obcianskom zakonniku.

Z hl'adiska ochrany rodinného/manzelského obydlia pred jeho ohrozenim alebo stratou
by bolo podl'a naSho ndzoru najvhodnejSie do paragrafového znenia nového kddexu civilného
prava zakomponovat’ ustanovenia upravujuce, Ze V suvislosti s nehnutelnostou tvoriacou
rodinné/manzelské obydlie musi byt’ dany stihlas oboch manzelov, pokial’ by konanie jedného
z nich mohlo poskodit' prava k nehnutelnosti, v ktorej sa nachadza rodinna/manzelska
domadcnost’. Jednostranné konanie jedného z manzelov by v takom pripade malo byt platné iba
za predpokladu, Ze ho druhy z manZelov nasledne (pisomne) odstihlasi. Ak by odmietol jeden
z manzelov sthlas na konanie udelit’, alebo nie je takého konania schopny, jeho suhlas by mohol
byt na ziadost druhého manzela nahradeny iba siidnym rozhodnutim. Akékol'vek konanie
smerujuce k ohrozeniu rodinnej/manzelskej domacnosti, ktoré by bolo ucinené v rozpore
s obsahom predchddzajucich viet, by malo byt na ziadost druhého z manzelov sudom
prehlasené za neplatné.

VIII. CESTA K HARMONIZACII EUROPSKEHO RODINNEHO PRAVA, JEJ
AKTUALNE USKALIA ANEJASNA BUDUCNOST NEZAVISLYCH PANELOV
AKADEMIKOV?

V roku 2001 bol v Europe vytvoreny nezavisly organ Spi¢kovych odbornikov na rodinné
pravo: Komisia pre eurdpske rodinné pravo (CEFL), zaloZzena ako nadéacia podla
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holandského prava. Pri jej zrode stali vyznamni odbornici z oblasti rodinného a porovnavacieho
prava takmer zo vSetkych clenskych statov Eurdpskej unie a z inych eurdpskych krajin.

Zahlavny ciel’ si CEFL vytyc¢ila vykonavanie praktickych krokov vo vzt'ahu k harmonizacii
rodinného prava, a to prostrednictvom zistovania sticasné¢ho stavu vyskumov tykajticich sa
harmonizacie rodinného prava v eurdpskych krajinach.

Vymenou skusenosti tiez dochadzalo ku koordinacii d’al$ich vyskumnych aktivit. Popredni
akademici sa vo svojej ¢innosti nechceli zamerat’ iba na law in books, ale najmé na law in
action a na podklade rozlicnych pristupov k vybranym pravnym otazkam koncipovali
principles of european law, ktorych hlavnym cielom bolo ulah¢it’ harmonizaciu rodinného
prava v Europe. Mnohé z nazorov Komisie CEFL boli publikované v spravach jednotlivych
narodnych referentov, ako aj prostrednictvom vlastnych principov eurdpskeho rodinného prava
s dokladnym vykladom a komentarmi.®

Ako jednu zuloh si CEFL vyty¢ila odstranenie pretrvavajucich odli$nosti v narodnych
pravnych poriadkoch rodinného prava a usilie o vytvorenie konzistentného a celkom
autonomneho systému rodinného prava, ktory ma smerovat’ k rieSeniu vhodného
nasledovania pre zikonodarcov na europskej urovni. Medzi d’alsie ciele CEFL patrilo v jej
pociatkoch aj hl'adanie spolocnej cesty pre rieSenie viacerych pravnych problémov na zaklade
porovnavania rdznych moznosti, ktoré pontkaju jednotlivé europske jurisdikcie.

Hlavnym prinosom vyplyvajucim zo zriadenia Komisie pre eurépske rodinné pravo je
cesta k formovaniu stboru zdsad eurdpskeho rodinného prdva, ktoré sa povazuji za
najvhodnejgie na harmonizaciu rodinného prava v ramci EU. Komisia CEFL vznikla ako panel
akademikov nezavisly od akejkol'vek inej organizacie alebo inStiticie. Jednym z jej d’alSich
ciel'ov bolo priamo upozoriiovat’ svojou ¢innostou zakonodarcov EU pri aplikovani prava.®

Panel akademikov hladal spolo¢né jadro problémov rodinného prava a porovnaval rozlicné
formy ich rieseni vo viacerych krajinach Eurdpy a zhodnocoval pripadnt rolu buducich ¢lenov
Eurodpskej tinie v procese harmonizacie eurdpskeho rodinného prava.

V mesiaci jal 2022 sme sa snazili zistit’ viac informacii o aktualnej ¢innosti Komisie pre
europske rodinné pravo. Kontaktovali sme jej predstavitel'ov. Odpoved’ sme dostali od pani
profesorky Milady Hrusakovej,*° jednej z expertiek CEFL a poprednej odborni¢ky na rodinné
pravo. Uviedla, Ze ¢innost’ CEFL je v sucasnosti v podstate ukoncend, ked’Ze nie je k dispozicii
dostatoéné mnozstvo finanénych prostriedkov na fungovanie tohto nezévislého
medzinarodného panelu akademikov zo $tatov EU.

V ramci CEFL boli vedené diskusie o tom, &i sa mé v ramci EU smerovat’ skor k unifikdcii
alebo harmonizdcii rodinného prava, pripadne ¢i je vhodnejSie uplatiiovat’ better law alebo
common core.

V demokracii tkvie hl'adanie najlepSich moznych rieSeni v diskusiach. Podl'a nasho nézoru
je Skoda, ze nezavisly a nestranny panel akademikov CEFL v podstate nema moznosti na svoju
¢innost’. V priestore, akym je Eurdpska tnia, kde sa v jedinecnom spolocenstve narodov spéja
tol’ko originalnych, navzajom sa obohacujicich kultar, je potrebné pre harmonizéciu

8 HRUSAKOVA, M. a Z. KRALICKOVA. 2006. Ceské rodinné pravo. 3. preprac. a dopln. vyd. Brno : MU a Doplngk,
2006, 389 s. ISBN: 978-80-7239-192-9, s. 79.
3 BOELE — WOELKI, K., BRAAT, B., CURRY-SUMMER, . (eds.):2003. European Family Law in Action. Groundsfor
Divorce. Volume I. Antwerpen — Oxford- New York: Intersentia, 2003, ISBN 978-90-509-5295-8; BOELE — WOELKI,
K., BRAAT, B., CURRY-SUMMER, I. (eds.): European Family Law in Action. Maintenance between former Spouses.
Volume Il. Antwerpen — Oxford — New York: Intersentia, 2003, ISBN 978-90-509-5296-5; BOELE — WOELKI, K.,
BRAAT, B., CURRY-SUMMER, |I. (eds.): European Family Law in Action. Parental responsibility. VVolume III.
Antwerpen — Oxford: Intersentia, 2005, ISBN 978-90-509-5443-3; BOELE — WOELKI, K., BRAAT, B., CURRY-
SUMMER, I. (eds.): European Family Law in Action. Property Relations between Spouses. Volume IV. Antwerp — Oxford
— Portland: Intersentia, 2009, ISBN 978-90-509-5893-6.
Prof. JUDr. Milada Hrusékova, CSc. (nar. 1952 Brno) je vyznamna profesorka prava venujuca sa oblasti rodinného prava,
4. dekanka Pravnickej fakulty UP v Olomouci (2008 — 2016), ¢lenka viacerych vedeckych rad.
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jednotlivych pravnych predpisov vela debatovat, hl'adat’ najoptimalnejSie rieSenia a tie
predkladat’ prislusnym organom EU.

IX. ZAVER

V ¢lanku sme poukézali na vymedzenie pojmu obydlie, pricom sme sa opierali tak
0 medzinarodné dokumenty, judikaturu Eurépskeho stidu pre l'udské prava, ako aj o jednotlivé
vnutrosStatne pravne predpisy.

Spracovali sme problematiku rodinného obydlia podl'a prava Ceskej republiky, obydlie
manzelov podl'a rakaskej pravnej Gpravy a osobitnti podkapitolu sme venovali problematike
ochrany pokojného rodinného prostredia v Slovenskej republike.

Manzelské obydlie podl'a pripravovaného konceptu slovenského kodexu civilného prava
sme porovnavali s prisluSnymi ustanoveniami ¢eského Obcianskeho zakonnika.

V zavere¢nej Casti ¢lanku sme si kladli otazku, ¢i dneSna pravna aprava v SR poskytuje
naleziti ochranu rodinnému obydliu a poukazali sme tiezZ na potrebu existencie nezavislych
medzinarodnych panelov odbornikov V suvislosti s harmonizaciou eurdpskeho rodinného
prava.

KLUCOVE SLOVA

obydlie, rodinné¢/manzelské obydlie, domicil, manzelské obydlie podl'a ¢eskej pravnej Upravy,
rodinné obydlie podl'a rakuskej pravnej upravy, pokojné rodinné prostredie, neodkladné
opatrenia, obet’ domaceho nasilia, harmonizacia eurdpskeho rodinného prava

KEYWORDS

residence, family/marital residence, domicile, marital residence under Czech law, family
residence under Austrian law, peaceful family environment, emergency measures, victim of
domestic violence, harmonization of European family law
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ABSTRACT

In 2022, press reports on churches are increasingly frequent. The war that broke out on 24
February brought to the fore once again such previously less central topics as the churches,
the role of Christians, and within this the Catholic-Orthodox relationship. Partly because of
this fact, it is worth taking a look at how Vatican diplomacy was shaped during Trianon, what
role the churches played in the political decisions that were taken. Our analysis is based on the
diary of a former elected Catholic bishop who served as a church adviser in the Austro-
Hungarian Empire's diplomacy? The diary was recently processed and published by Péter
Bertalan, following detailed archival research® and thus entirely new information has been
made available to the public on this topic. In the following, we will show how Janos Csiszarik
tried to achieve political results through the network of church connections that remained from
the Austro-Hungarian Monarchy?. In the following, we will shed light on how networks shape
the events of a given era, how much human ties, friendships and personal experiences matter.

The analysis of Peter Bertalan's travel diary, published for the first time, has highlighted the
importance of the network of relationships that provide insights into the difficult situation of
Vatican diplomacy in the period under study.

ABSTRAKT

V roku 2022 sa v tlaci coraz castejsie objavuju spravy o cirkvach. Vypuknutim vojny 24.
februara sa do popredia opdtovne dostali menej ustredné témy ako cirkvi, vloha krestanov ako
aj vztah katolikov a pravosldavnych. Scasti aj, preto je vhodné pozriet' sa na to, ako sa formovala
vatikanska diplomacia pocas Trianonu a aku tilohu zohravali cirkvi pri prijimani politickych
rozhodnuti. Nasa analyza vychadza z dennika byvalého katolickeho biskupa, ktory posobil ako
cirkevny poradca v Rakusko-Uhorskej diplomacii. Dennik po podrobnom archivnom vyskume
nedavno spracoval a vydal Péter Bertalan, cim boli verejnosti spristupnené nové informacie na
tuto tému. V nasledujiicom texte poukazeme na, to ako sa Janos Csiszarik snazil dosiahnut
politické vysledky prostrednictvom systému cirkevnych konexii, ktoré zostali z ¢ias Rakusko-
Uhorskej monarchie.V nasledujiicom texte objasnime, ako tento systéem formoval udalosti danej
doby, ako velmi zalezalo na ludskych vdzbach, priatelstvach a osobnych skusenostiach.
Prvykrat publikovana analyza cestovného dennika Petra Bertalana poukdzala na vyznam

1 Dr., PhD., Karoli Gaspér University of the Reformed Church in Hungary, Faculty of Law, Budapest, Hungrary
Univerzita reformovanej cirkvi Kéroli Gaspara v Mad’arsku, Pravnicka fakulta, Budapest, Mad’arsko.

2 This work was supported by the Slovak Research and Development Agency under the Contract no. APVV-19-0419.

3 BERTALAN PETER - CSISZARIK JANOS: Egy vatikani diplomata napldja. Lymbus, Magyarsagtudomanyi
Forraskozlemények, 2020, 18, 780.

4 A revised Hungarian version of the study was published in BIRHER NANDOR, MISKOLCZI-BODNAR PETER,
NAGY PETER, TOTH J. ZOLTAN (ed), De iuris peritorum meritis 18. 70 Studia in honorem Istvan Stipta, Karoli
Gaéspar Reformed University Faculty of Law and Political Sciences Budapest, 2022.

https://doi.org/10.33542/S1C2022-2-03 40


https://doi.org/10.33542/SIC2022-2-03

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.2

systemu vztahov, ktoré umoznuju nahliadnut do zloZitej situdcie vatikanskej diplomacie v
skumanom obdobi.

I. CHURCH POLICY COMPLICATIONS IN HUNGARY AFTER THE FIRST
WORLD WAR

It can be seen that Rome, including the Vatican, is not only a historical centre but also a
centre of relations for the Catholic Church®. That is why personal friendships, which can be
vital in certain decision-making situations, are of great importance. The later Cardinal, Primate
of Esztergom, Justinian Serédi®, who was very active in the drafting of the first Code of Canon
Law during the First World War, but also his contemporary, the Monarchy's diplomat and
elected bishop Janos Csiszarik, had such a network of contacts. More recently, Péter Bertalan
published Csiszarik's diary, which he made on a short courier trip between 8 and 24 July 1924,
of which the trip to the Vatican lasted until 16 July. During this short period, which must include
the long journey, Csiszarik had more than thirty encounters, each one in the context of its
purpose. As the diary reveals, the purpose of the mission was to prevent the resignation of Greek
Catholic Bishop Antal Papp’, or at least to obtain details of the workings of Vatican diplomacy
with the bishop and the territorial aspects of the dioceses.

Csiszarik, who comes from a Greek Catholic family, had already been very involved in
Greek Catholic issues and had tried to represent Hungarian interests within Greek Catholicism.
Csiszarik felt it was his mission to prevent a kind of "Slavification" and excessive
rapprochement with Orthodoxy through the Greek Catholics, even in the motherland, because
of the introduction of the Old Slavonic liturgical language®. The respective bishop of the Greek
Catholics also played a very important role in this struggle, so Csiszarik's commitment during
his trip to Rome is understandable.

To understand the diary, it is necessary to know that Antal Papp became the head of the
Diocese of Munkécs in 1912 and the apostolic governor of the Diocese of Hajdidorog, which
was established in the same year. After Trianon, however, the Transcarpathian territories
became part of Czechoslovakia. Antal Papp refused to take the oath of allegiance to the state,
and the Czechoslovak state did its utmost to make life difficult for Catholics and Greek
Catholics, especially Hungarians. Papp himself went to the Pope to argue for the Hungarian
point of view, but to no avail, and was forced to accept the Pope's decision to transfer him.
From 1923, however, until 1925, Vatican-Czechoslovak relations were somewhat normalised,

and one of the first consequences of the newly established diplomatic relations was that the
Pope, with the active participation of Pius XI, Nuncio Marmaggi, sought to settle the situation
of the disunited dioceses. However, this did not favour Hungarian politics, but the result of this
series of events was that on 4 June 1924 the Pope appointed Antal Papp as titular archbishop of
,,Kiizike” by decree (which had essentially no significance apart from the title) and established
an Apostolic Governorate in the Hungarian territories, where Antal Papp became Apostolic
Governor on 1 July 1924.

All this meant that the borders of the dioceses were adjusted to the new borders of the
country, without consulting the Hungarian government. The Hungarians naturally did
everything they could to protest against the situation, trying to keep Antal Papp in the bishopric

5 VRANA, V.: Roman diplomacy in ancient Rome. Glossa luridica, 2021, 8(3), 123-140.

8 CSIKY B.— SEREDI, J. Magyarorszag hercegprimasa. Collectanea Studiorum Et Textuum Classis I, vol. 3, Budapest,
MTA- PPKE Frakndi Vilmos Rémai Torténeti Kutatocsoport, 2018.

7 Antal Papp was made coadjutor bishop of Munkéc on 29 April 1912, and was consecrated bishop on 12 October of the
same year by Gyula Drohobeczky. In July 1924, Pope Pius XI appointed him governor of the newly founded Apostolic
Exarchate of Miskolc.

8  PIRIGYI ISTVAN: A miskolci apostoli exarchatus torténete.
https://www.byzantinohungarica.com/index.php/tortenelem-01/pirigyi-istvan-a-miskolci-apostoli-exarchatus-tortenete
(2021. 08. 06.)
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of the Czechoslovak territories as long as possible, or at least to have him spectacularly deported
from Czechoslovakia. Finally, on 11 September 1925, the expulsion took place with a sufficient
show of force and press coverage.

Il. THE TRAVEL DIARY OF JANOS CSISZARIK - MEETING THE POPE

In this difficult situation, Csiszarik tried to mobilise his own network of contacts on Papp's
behalf, but without any significant results. On his arrival in Rome, he was received by the best
of Hungarian diplomacy, including Serédi. Relatively soon the Pope, Pius XI, also offered the
opportunity for a meeting. At noon on 12 July 1924, the Pope had a pleasant conversation with
Csiszarik about Hungarian agriculture and advanced irrigation techniques, and at the beginning
of the conversation, in response to his thanks for the reception, he remarked, according to the
diary, "I was happy to do so in consideration of those whom you represented.” By which he
obviously meant the Hungarian government.®" But he avoided the substantive, political
questions so obviously that Csiszarik did not even dare to ask.

It should be noted that Csiszarik did not stand a chance, since Pope Pius XI, himself a
diplomat, was Polish nuncius in 1919 and a doctor of canon law. He was well familiared with
the situation in Upper Silesia and Prussial® and the seriousness of the conflicts. His
ecclesiastical activity after the First World War was characterised by a theological desire to
restore peace and a legal settlement through concordats?. He did all this with a professional
diplomatic flair, leaving little room for personal preferences to guide his decisions in the short
term.

Csiszarik’s next interlocutor was Francesco Borgongini-Duca, the ecclesiastical lawyer,
jurist and cardinal-diplomat responsible for diplomatic relations, who was later also responsible
for the preparation of the Lateran Treaty*2. It is clear from his words that he put ecclesiastical
interests before national interests. It was in conversation with him that the idea was raised that
the bishops concerned should decide together on disputed questions of property®?, with a certain
subordination of the States.

"For my part," said Msgr. Borgongini, "I have long been thinking of bringing together the
bishops concerned in a joint commission chaired by the Holy See and its delegate to resolve
this question. But this, he added, is unlikely to be accepted by governments.” "Our
government," | said, "1 do not think that our government will oppose to this.*"

Throughout the talks, Vatican diplomacy had certainly tried to steer the land issues towards a
settlement. Of course, their method was, as Peter Bertalan put it, the 'message, not command’
diplomatic method®®.

The Cardinal's parting words are a good description of this. "You have to think about it,"
said Msgr. It will be difficult to find a solution.” He then added: "We have repeatedly told the
Czechs that until the land dispute is settled, there can be no question of a new division.*®" There
was even a later recorded statement by Borgonigni that the Czechs would agree to the Bishop
of Kogice, the Hungarian Fischer Colbri Agoston Fischer, remaining in place.

® BERTALAN-CSISZARIK 780.

10 On the German situation at the time: STENPIEN, ERIK: Peace conference in Paris and negotiations with Germany in
1919. Glossa luridica, 2021, 8(3), 63-83.

1 And before the outbreak of the Second World War, he clearly pointed out the dangers of fascist and communist
dictatorships with his encyclicals Mit brennender Sorge, (14 March 1937) and Divini Redemptoris (19 March 1937).

12 The Treaty of 11 February 1929 between the Holy See and Italy (Trattato Lateranense), which grants the Holy See full
independence (creation of Vatican City, international sovereignty of the Holy See), and the Holy See recognises that the "
Roman question" has been definitively and irrevocably resolved, i.e. it renounces its claims against the Kingdom of Italy.

13 A major issue was the fate of the ecclesiastical estates that had been “exported" and the benefits that came from them.

4 BERTALAN-CSISZARIK 782.

15 BERTALAN-CSISZARIK 778.

16 BERTALAN-CSISZARIK 782.
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In comparison, of course, a contradictory and unfavourable decision was taken with regard to
the Hungarian faithful and territories outside the border, including Bishop Papp. However, the
rest of the diary shows that the Vatican had little room for manoeuvre. The Vatican diplomacy
was also forced into the disadvantageous playing field that the peace treaties represented.

The situation is illustrated by a few lines from Pius XI's first encyclical, Ubi arcano Deli
consilio, published on Christmas 1922:

"Our daily duties were accompanied by many extraordinary ones, such as those of the most
important matters which were well advanced towards solution even before our election and
which we had to complete in haste, those which concerned the holy places, those which
concerned the well-being of Christianity itself, or such was the situation of the dioceses which
were among the most important in the Catholic world."

"One thing is certain today. Since the end of the Great War, individuals, different classes of
society, the nations of the earth have not yet found true peace."

The Pope was therefore aware that the world was still a long way from the peace he coveted.
He also felt that he had to work for the peace of all humanity, beyond individual national
interests.

Csiszarik’s next conversation was with the "Cardinals' Secretary of State™ Gasparri. The
meeting seemed less than friendly, and immediately began with the Cardinal reminding
Csiszarik that "those good times are over".

In contrast, representatives of other nations went to the Secretary of State with pride. "While
I was waiting for my turn in the hall of the Cardinal Secretary of State, the Polish Chargé
d'Affaires, the Dutch Ambassador and the Czech Ambassador passed by. The latter with his
chest puffed out with self-consciousness and a Napoleonic pose. He did not even know that he
was passing one of the most unpretentious priests in mutilated Hungary.!”™ But Gasparri was
certainly aware of the dates on which he invited his guests.

It was felt that Csiszarik's reputation was in serious decline, which is why it was time to put
Serédi - also from the Hungarian government's side - in the forefront of the negotiations. With
Gasparri, Csiszarik, who represented the formerly more conservative direction, had almost no
chance, unlike Serédi, a close friend of the Cardinal Secretary of State, with whom he had
drafted the Church Codex.

Naturally, Csiszarik was unable to bring up Bishop Papp's case at the meeting of the
Secretary of State. The only result - at least in terms of Csiszarik's good sense - was that during
a half-hour-long waiting in the anteroom he had a conversation with the Cardinal's secretary,
who praised the Germans, belittled the French and called Greater Poland and Greater Romania
transitional entities. This was a subtle sign that new webs of interest were being woven in the
future. It also indicated that Vatican diplomacy was also expecting a major political reshuffle
and revision. In light of this, they were trying to postpone decisions as long as possible*®.

I1l. THE TRAVEL DIARY OF JANOS CSISZARIK - MEETING FRIENDS

After the "Vatican official" meetings were over, Csiszarik talked to his own circle of friends,
mostly complaining to them. Cardinal Bizleti and Duke George of Bavaria were
‘understanding’, and even employed him as a postman to deliver a wedding present to Archduke
Franz Joseph in a 'very large' hatbox.

The conversation with Cardinal Frithwirt (it is significant that the German cardinal was
moved from his former residence to two simple rooms in the Anima German College until he
could find more suitable accommodation) was irrelevant to Csiszarik's diplomatic mission, but
it did indicate that the alliances of interests representing Hungarian interests had been

17 BERTALAN-CSISZARIK 783.
18 BIRHER NANDOR: A jog és a vallas normarendjei Trianon idején. Glossa Iuridica 2021, 8(3), 141-160.
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considerably weakened by 1924, while the interests of the victors had been strengthened. The
following quote sums it up well:

"We soon came to the matter of Papp, and the Cardinal, who knew nothing of the Greek
Catholic Apostolic Administratorship in Hungary, said sadly, with reference to the removal of
Papp: 'l regret | could not prevent it, but I look forward with great anxiety to possible
developments. I am familiar with the Ruthenian question from Galicia, where | spent some time
at the time. I am very sorry that this happened, it was not my fault, but it is true that the Vatican
was in a very difficult situation. The Czech ambassador had been on my back for a year and a
half. He had been running around the Vatican with even greater zeal on the same subject. To
my fellow Cardinal, too. The Vatican's situation was aggravated by the fact that they were
working concentrically against Papp on the Czech side. On the one hand, the Czech
ambassador, and on the other, Nuncio Marmaggi, who is completely in the hands of the Czechs.
For my part, | repeatedly emphasised to the Czech ambassador that the Holy See can only
remove a bishop for canonical reasons if the bishop does not voluntarily resign. And I told
Bishop Papp quite openly not to resign. Marmaggi is not an independent man, he does not even
have his own home. The Prince lives with the Archbishop, the Czechs influence him with threats.
They make complications for him, and Marmaggi backs down and does as they please. This
was the trump card in the Papp affair: the Czech ambassador, on behalf of his government, had
recently been saying that the Czechs would support the schismatic movement until the Holy See
removed Papp. As soon as that happens, the Czech government will withdraw its support from
the schismatics.®"

Ironically, while Csiszarik was in Rome, negotiations on the concordat in Romania were
also completed and reported in the daily Messaggero. It is strange that the Hungarian
ambassador did not receive any insider information about these negotiations either?.

The day after the Messaggero article was published, the Hungarian ambassador held a brunch
to try to find out how the text of the agreed concordat could be obtained. It turned out: probably
not.

"Count Somssich, when he invited me for brunch after my arrival, asked me if | believed that
the Cardinal Minister of State would show us the draft concordat before signing it. I replied
that I did not think so either, but that we had to ask because we could not rule out the possibility
of complying with the request. Especially if we recall the analogy with the Serbian concordat
before the war.?!"

It is clear that the Hungarian diplomat and his narrow network of contacts were constantly
caught up in Vatican resistance. This is confirmed by the Jesuit General Ledochovsky (who
was sensitive to the Hungarian question if only because of Father Bangha) and especially by
the official who was only elevated to the rank of cardinal in 1935, Nicola Canali. Canali had
been Pope Pius X's Under-Secretary of State, but in 1924 his "good times" seemed to have just
passed. Canali accurately described how the Cardinal Secretary of State Gasparri and his
immediate entourage now had all the decisions regarding the destiny of the region in their
hands.

"l could talk to Canali with complete confidence. When | spoke of the repercussions of
certain measures of the Holy See in our country, he said, "It is a great evil, almost a misfortune.
The biggest problem is that it can hardly be helped. No one among the Cardinals, except the
Secretary of State, can get into the spokes of the government circles. Everything is handled by
the Secretary of State and Borgongini, and the personal matters by Pizzardo. And all three of

19 BERTALAN-CSISZARIK 787-788.

2 BIRHER NANDOR: A Vatikéni politika elemei az I. vilaghdbora utan: enciklikak és kollégiumok. In: STENPIEN, Erik
(szerk.): 100 rokov Trianonskej zmluvy - diplomacia, §tat a pravo na prelome storo¢i. Kosice, Univerzita Pavla Jozefa
Saférika v Kosiciach, 2021, 22-32.

2L BERTALAN-CSISZARIK 789.
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them with a dearth of competence. But there are other problems too: since Benedict XV, the
Vatican has been prepared to make any sacrifice, even a sacrifice of principle, to increase the
number of foreign missions by one.” "When the first French ambassador made his introductory
address to the Pope," continued Msgr. Canali, in his speech, the ambassador intangibly
indicated the long-standing and offensive cult laws, and His Holiness responded to this speech,
which was presented to him beforehand as usual, without the French ambassador reacting to
this impertinence, by praising France. It was with great sadness that I witnessed this scene. [...]
On one occasion, the whole diplomatic corps was assembled to appear before the Cardinal’s
Secretary of State. But it is a good thing you did not have to be there, Msgr., apart from a few
distinguished individuals, | will say apart from your ambassador, who is an impeccable
gentleman, it is a terrible mixed company. It's full of journalists, lawyers and no other less
gentlemanly elements. And stepping in front of this company, the Minister of State, the Cardinal,
delighted, exclaimed, "What would St. Peter, surrounded by a few poor fishermen, say, if he
saw this bright assembly! In the Vatican, they tremble at the thought that the number of
representations might dwindle. And they are sometimes more willing to make incomprehensible
sacrifices to prevent that from happening. Apart from France, Portugal and the Czechoslovak
Republic are classic examples. The bolder the ambassadors, the more they achieve. [...] Canali
continued: the Czech ambassador is Pallier, they say he is a Freemason. Here the permissive
are easily negated. Nobility is not a very good way to achieve results. It was in vain that your
ambassador boasted in a company that he was the most beautiful ambassador to the Holy See.
The less distinguished will find it easier. The Czech ambassador is in the Vatican without a
break and very often visits the congregation of the Cardinals. True, the congregatios (here no
doubt he means the congregatione per gli affari stra-ordinari) are convened very rarely, but
sometimes the Vatican officials do not quite decide on their own authority.??"

It is clear from the quotation that the classic, traditional networks of contacts, still linked to
the aristocracy, have been replaced by "lawyers, journalists”, horribile dictu, "freemasons"” in
the Vatican sphere of interest. At least, that was the appearance of it from the point of view of
those who were excluded from power. What is certain, however, is that secular liberal
movements had a significant impact on Vatican diplomacy. At the same time, it can be seen
that at the operational level, a kind of resistance emerged which sought to restore the old order
represented by Pius X. It was precisely for this reason that a visit to the tomb of Pope Pius X
was an important programme for Csiszarik. In his diary, he detailed in detail the order of the
flowers and candles placed on the tomb, and also mentioned a miracle of the Pope (which,
incidentally, he had heard precisely from Canali).

It is a different matter that the policy displayed by Gasparri's measured diplomacy was much
more practical, and resulted in the conclusion of the Czechoslovak Agreement being delayed
almost until the first Vienna decision. However, as soon as the opportunity arose, Vatican
diplomacy took a clear and rapid stand on the question of the settlement of the boundaries of
the Hungarian dioceses.

It is easy to see that Hungarian diplomacy was mostly hoping that the wheel of history would
turn again and the old times would return - at least by some miracle. In the meantime, however,
Vatican diplomacy sought to build its relations with the new states mainly along the lines of
current interests?3. In these negotiations, the Pope has had relatively little role and public input

22 BERTALAN-CSISZARIK i. m. 789.

23 "On 2 November 1938, the Vatican's Hungarian Chargé d'Affaires was received by Cardinal Eugenio Pacelli, Secretary of
State, for an interrogation, where the questions of the reattachment of the Highland territories were discussed. Although
the arbitration decision was not yet known, Pacelli stated that the Church "warmly welcomed" the territorial change because
it was well aware of the Hungarian government's position on the Vatican and the interests of the Church, which was "more
than reassuring" for the Catholics of the areas to be annexed. Pacelli stressed his confidence in the Hungarian government.
The positive reception should come as no surprise in view of the Czechoslovak government's anti-Church policy. The
Cardinal Secretary of State said that the reannexed parts would of course revert to their old dioceses, but that since the
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- at least from the lower levels®*. Csiszarik and his more recent interlocutor Cardinal Merry del
Val note that the Pope does not negotiate directly with anyone on these issues, so he cannot be
addressed directly. In fact, however, and in the light of the Pope's encyclicals, Vatican
diplomacy has been active at all levels, as far as it has been able.

Also, the changing importance of the system of relations with the German Church emerged
from a conversation with Prelate Hudal, Rector of the German Pontifical College Anima. It
turned out that Bishop Papp had visited him shortly before Csiszarik and asked for his help in
his case. It is clear from this conversation that Papp's resignation and departure from the diocese
was not such an obvious matter, as they tried to do everything possible to postpone it as long
as possible. Itis also important to note that a decision on the bishop's fate had been taken months
before, and that his successor had even been found.

"But he asked me to be his agent," said Msgr. Hudal, the last time he was here." And who

will succeed him? Probably grand provost Gebe, | said. "I see now," said Msgr. Hudal, why |
was told at the Secretariat of State in May that Gebe, who was promoted by Bishop Papp, would
not be appointed prothonotary because he was up for a higher promotion.?"
It was a small success, but one that became particularly significant from 1925 onwards, that at
least in the monastic orders' efforts to divide the primarily Catholic and liberal-Hussite Czech
interests in Czechoslovakia. The result was that the Franciscans created the Slovak province in
accordance with the aspirations of the Hungarian Antal Buttkay. True, this decision was also in
the interests of Catholic Slovaks rather than Hungarians.

"Antal Buttkay speaks of the fact that the classification of the provinces of the Order in
accordance with the political boundaries had already been done in the definitory. The Czech
ambassador visited him without delay, and in particular he urged that the Franciscan province
of Upper Hungary should be called a Czech-Slovak province. The Czech ambassador, however,
could not carry through his intention, because the province, at Buttkay's urging, was called the

,,Szlovenszkoi provincia”. %"

IV. SUMMARY

It can be concluded that history, and within it legal history, is not simply a predictable process
of legislation and law application as envisioned by legal positivism. Instead, we find an intricate
system of networks of relationships in which religion, national traditions, ethics, and law
combine to create a state of affairs that determines the directions of the future. It is precisely
for this reason that it is necessary to point out that none of the normative systems just mentioned
can be ignored. In the same way, it is impossible to understand the present or plan for the future
without knowledge of the past and of the webs of relationships in the past. As Martin Buber
says: "All real life is an encounter"!

KEY WORDS
canon law, Vatican diplomacy, diocesan boundaries, Trianon, networks

Czechoslovak modus vivendi had formally torn them out of their old framework, only a new decree by the Pope could
restore the previous legal status quo. Pacelli was particularly interested in the growth of the Archdiocese of Esztergom and
expressed his great pleasure that a significant part of the lost territories of Serédi would be restored." Salacz, G. Salacz:
The Hungarian Catholic Church under the rule of neighbouring states, ibid., p. 49, cited in CSIKY BALAZS — SEREDI
JUSZTINIAN: Magyarorszig hercegprimasa. Collectanea Studiorum Et Textuum Classis I, vol. 3, Budapest, MTA—PPKE
Fraknoi Vilmos Rémai Torténeti Kutatocsoport, 2018. 228.

2 But if we look at the series of papal encyclicals, we can see how up-to-date Pius XI's involvement in diplomacy
was.
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APLIKACNE PROBLEMY REGULACIE NEZISKOVYCH
ORGANIZACII Z POHEADU LEGALIZACIE PRIJMOV Z
TRESTNEJ CINNOSTI A FINANCOVANIA TERORIZMU

APPLICATION PROBLEMS OF REGULATION OF NON-
PROFIT ORGANIZATIONS IN TERMS OF MONEY
LAUNDERING AND TERRORIST FINANCING

Yana Daudrikh?

https://doi.org/10.33542/S1C2022-2-04

ABSTRAKT

Predlozeny prispevok je venovany aplikacnym problémom v oblasti regulacie neziskovych
organizacii z pohladu legalizdcie prijmov z trestnej cinnosti a financovania terorizmu.
Osobitna cast prispevku sa zameriava na problematiku identifikacie darcu a konecného
uzivatela vyhod. Okrem toho autorka blizSie analyzuje problematiku vykonu kontrolnej
a sankcnej cinnosti Financnou spravodajskou jednotkou vo vztahu k neziskovym organizaciam.
V zavere tohto prispevku autorka poukazuje na nedostatocnost sucasnej reguldcie neziskovych
organizacii a zhrna existujuce aplikacné problémy, blizsie analyzované v obsahu prispevku.

ABSTRACT

This paper deals with application problems of regulation of non-profit organizations in terms
of money laundering and terrorist financing. A special part of the paper focuses on the
identification of a donor and an ultimate beneficial owner. In addition, the author analyzes the
performance of control and sanction activities by the Financial Intelligence Unit in relation to
non-profit organizations. At the end of this paper, the author outlines the inadequacy of the
current regulation of non-profit organizations and summarizes the existing application
problems, analyzed in more detail in the body of the paper.

I. UVOD

Neziskové organizacie (non-profit organizations — d’alej len ,,NPO*) su délezitou stucast'ou
medzindrodného prostredia, maju Siroky geograficky dosah a poskytuji pomoc vo viacerych
oblastiach verejného sektora, ¢o z nich robi jedine¢né organizacie na medzinarodnej Urovni,
pri¢om zohravaju jednu z vyznamnych tloh v boji proti legalizacii prijmov z trestnej ¢innosti
a financovania terorizmu. VysSie uvedené potvrdzuje aj OSN, ktord vo svojej sprave blizSie
uvadza, ze NPO su vyznamnymi hra¢mi v oblasti znizovania chudoby, budovania mieru a
ochrany Pudskych prav.?

Najvicsiu hrozbu v sticasnosti vsak predstavuji osoby zapojené do teroristickych ¢innosti.
Zatial' o majoritna ¢ast’ NPO napomaha zlepSovaniu zZivotnej urovne I'udi po celom svete, ista
Cast’ vyuZiva tento sektor prave na podporu teroristickych organizécii. Na zaklade realizovanej
Studie sa za najviac zneuzivané pre tento ucel povazuji NPO poskytujuce urcité sluzby (napr.

JUDr., PhD., Univerzita Komenského v Bratislave, Pravnicka fakulta, Slovenska republika

Comenius University in Bratislava, Faculty of Law, Slovak Republic.

2 United Nations General Assembly. Report of the Special Rapporteur on the Rights to Freedom of Peaceful Assembly and
of Association (A/HRC/23/39), 2013, p. 9.
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ubytovanie, zdravotna starostlivost’, atd’.).> Dopad tychto aktivit sa moZe v koneénom dosledku

odrazit’ na ostatnych NPO odvadzajacich dobru pracu. Okrem toho to, zial’, moze spdsobit’ aj

stratu dovery verejnosti v integritu sektora NPO.*

V pripade financovania terorizmu mozu byt ziskané financné prostriedky nadobudnuté
legalnou cestou, no NPO mdze neumyselne zohrat’ tlohu ,,sprostredkovatel’a® poskytujiceho
dary teroristickej organizacii. V tejto suvislosti Financna ak¢na skupina (Financial Action Task
Force — dalej len ,,FATF*) vo svojom odporicani International Standards on Combating
Money Laundering and the Financing of Terrorism & Proliferation (d’alej len ,,FATF
Recommendations®) odportcila pristupivS§im krajinam, aby uplatnili primerané opatrenia
v stilade s rizikovo orientovanym pristupom (risk-based approach — d’alej len ,,RBA pristup*®),
a tym zabezpecili NPO ochranu pred legalizaciou prijmov z trestnej ¢innosti a financovanim
terorizmu. Okrem toho FATF blizsie upravila okruhy mozného zneuzitia NPO na financovanie
terorizmu; ide napriklad o vyuzivanie legitimnych subjektov ako kanalov na financovanie
terorizmu, vytvorenie ,fiktivnej NPO teroristickymi organizaciami, atd’.® Najcastejsie
pozorovanou metodou arizikom zneuzivania NPO bolo presmerovanie finan¢nych
prostriedkov, ktoré sa mali pévodne pouzit’ ako humanitarna pomoc, na teroristické aktivity.’

Uplatnenie RBA pristupu je zalozené na povinnosti krajin identifikovat’, posudzovat
a pochopit’ rizika legalizacie prijmov z trestnej Cinnosti a financovania terorizmu a prijat
vhodné opatrenia, vratane urCenia organu alebo mechanizmu zabezpecujlicich koordinaciu
zvolenych opatreni za i¢elom zabezpe&enia zniZenia existujiiceho rizika.® Riziko je mozné
definovat’ ako trvajucu hrozbu a stbeznu existenciu zranitenosti (organizacnd alebo
sektorova). Rizika, ktorym celia NPO, nie st rovnaké. NajvicSie riziko zneuzitia NPO
pretrvava vtedy, ked” NPO vykonava svoje aktivity v ,tesnej blizkosti teroristickej hrozby*.
Ako priklad mézeme uviest NPO, ktora vykonava svoje aktivity v oblasti konfliktu, kde
existuje aktivna teroristicka hrozba.®

S ciel'om prispiet’ k vedeckej diskusii 0 vyssie nacrtnutych rizikach stivisiacich s nastolenou
problematikou, autorka si kladie v obsahu tohto ¢lanku za ciel’ overit’ nasledujtice hypotézy:

e Celkova nedostatocnost regulacie NPO v oblasti ochrany pred legalizdciou prijmov
Z trestnej ¢innosti a financovanim terorizmu, a to tak na eurdpskej, ako aj vnutrostatnej
arovni;

e Absencia osobitného pristupu k vykonu kontroly Finan¢nou spravodajskou jednotkou (d’alej
len ,,FSJ*) nad NPO.

Za Gc¢elom overenia vyssie uvedenych hypotéz sme pouzili niekol’ko vedeckych metod.
Jednou zo zékladnych metdd pouzivanych v ¢lanku je metdda analyzy. Pouzitim tejto metody
sme vy¢lenili z celkovej masy faktov a skutocnosti len tie najpodstatnejsie a najdolezitejsie,
ktoré umoznili vysvetlit’ podstatu skiimanej problematiky. Jej zakladom je myslienkovy postup,
pri ktorom celok rozkladdme na jednotlivé &asti.’® Rovnako v tomto kontexte bola pouzita aj

3 SALAMON, L. M. — SOKOLOWSKI, S.W. — LIST, R.: Global Civil Society: An Overview. Centre for Civil Society
Studies, Johns Hopkins University. USA: Baltimore, 2003, p. 5. ISBN: 1-886333-50-5.

4 FATF: Interpretive note to recommendation 8 (non-profit organisations). International Standards on Combating Money
Laundering and the Financing of Terrorism & Proliferation. France: Paris, 2012 — 2022, p. 58.

5 BEARPARK, N. T. - DIONYSIOS, D.: Re-thinking de-risking: a systems theoretical approach. In: Journal of Money
Laundering Control, Vol. 25, 2021, No. 1, p. 2. https://doi.org/10.1108/JMLC-04-2021-0030.

6 FATF: Interpretive note to recommendation 8 (non-profit organisations). International Standards on Combating Money
Laundering and the Financing of Terrorism & Proliferation, France: Paris, 2012 — 2022, p. 13.

7 FATF: Report Risk of Terrorist Abuse in Non-Profit Organisations. France: Paris, 2014, p. 37.

8 MURRAR, M.: Adopting a risk-based approach for non-profit organisations. In: Journal of Money Laundering Control,
Vol. 25, 2020, No. 1, p. 20. https://doi.org/10.1108/JMLC-12-2020-0144.

9  FATF: Best practices combating the abuse of non-profit organisations (recommendation 8). France: Paris, 2015, p. 10 and
13.

10 MOSNY, P. - LACLAVIKOVA, M. — SISKOVIC, S.: Metodologia vedeckej prace. Bratislava: Wolters Kluwer, 2019, s.
35. ISBN: 978-80-571-0059-1.
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metoda syntézy ako opak vysSie spominanej metddy. Metddy analyzy a syntézy boli pouzité
Vv celom obsahu ¢lanku, napriklad v ramci rozobratia problematiky starostlivosti o klienta —
darcu NPO.

Okrem toho boli v ¢lanku pouzité aj metéda indukcie a dedukcie. Zakladom pre indukciu st
pozorovanie a skiisenost’, vd’aka ktorym sa realizuje zber jednotlivych faktov. Nasledne sa takto
ziskané fakty podrobujt analyze, na zaklade ktorej sme zist'ovali spolo¢né a opakujuce sa rysy
javov patriacich do konkrétnej spolo¢nej skupiny. Pouzitim metody indukcie sme sa nasledne
dopracovali az k cielom zmien realizovanych v pravnych predpisoch. Opac¢nou metodou je
metoda dedukcie, pri ktorej sa pouziva opacny postup — od vSeobecného ku konkrétnemu.
Priklad aplikacie vyssie uvedenych metod je okrem iné¢ho aj analyza problematiky pravneho
postavenia kone¢ného uzivatel'a vyhod (Ultimate Beneficial Owner — d’alej len ,,UBO).

Dalsou z metéd pouzivanych v ¢lanku je metdda abstrakcie. Metddu abstrakcie povazujeme
za jeden z najdolezitejSich prostriedkov poznania podstaty urcitych objektov a javov. Metoda
abstrakcie je zaloZend na procese abstrahovania od odliSnosti a zvlastnych ¢i jedinecnych
vlastnosti. Jej cielom vymedzit vSeobecné a podstatné vlastnosti a fixovat ich vo
vieobecnejsich a abstraktnejsich pojmoch.!! Metodu abstrakcie moézeme vyuzit napriklad pri
komparacii jednotlivych pravnych institutov, vd’aka ¢omu ziskame odpovede na kladené
otazky. V tejto suvislosti metodu abstrakcie aplikujeme prierezovo v celom ¢lanku.

Jednoznacne taziskovou metédou pouzitou v c¢lanku je komparativna metdda. Ide o
porovnavanie ziskanych informacii v Case a priestore a tiez o postupné ziskavanie informacii k
identifikacii ich spolo¢nych, pripadne rozdielnych stranok. V ramci tematicky vymedzeného
rozsahu c¢lanku sa venujeme porovnaniu regulacie pravneho postavenia NPO z pohladu
finan¢no-pravnej regulacie, a to v kontexte medzinarodnej a slovenskej pravnej upravy. Pri
pouziti komparativnej metody sme sa ststredili na porovnanie institatov starostlivosti o klienta
— darcu NPO, pravneho postavenia UBO a na sposob vykonu kontroly nad ¢innostou NPO zo
strany FSJ.

V dosledku absencie komplexnych relevantnych vedeckych publikacii na medzinarodne;j
a domacej pode sme presvedCeni O prinose tohto ¢lanku a o vyvolani odbornej diskusie
0 dostato¢nosti sucasnej pravnej upravy.

II. LEGALNA DEFINICIA POJMU NEZISKOVA ORGANIZACIA

Napriek nespornej potrebnosti zabezpecenia ochrany NPO pred hrozbou jej zneuzitia na
ucely financovania terorizmu, na medzinarodnej Urovni absentuje jednotna definicia NPO,
ktora by vystihovala vSetky aspekty, respektive druhy ¢innosti a formy spoluprace medzi NPO
a prijimatel'mi darov (finan¢nych prostriedkov).

O upravu vseobecnej definicie pojmu NPO sa pokusila FATF, ktord vo svojom odporacani
FATF Recommendations definuje NPO ako pravnickt osobu alebo organizaciu, ktora sa
primarne zaobera ziskavanim alebo vyplacanim finanénych prostriedkov na charitativne,
nabozenské, kultiurne, vzdelavacie a socialne idely, ako aj na d’alsie druhy ,,dobrych skutkov.*?
Napriek tomu vyssie uvedena definicia nebola prevzata do smernice Eurdépskeho parlamentu a
Rady (EU) 2015/849 z 20. maja 2015 o predchadzani vyuzivaniu finanéného systému na tcely
prania $pinavych penazi alebo financovania terorizmu, ktorou sa meni nariadenie Europskeho
parlamentu a Rady (EU) & 648/2012 a zru$uje smernica Eurépskeho parlamentu a Rady
2005/60/ES a smernica Komisie 2006/70/ES (d’alej len ,,IV. AML smernica“). Jedinli zmienku
0 nadaciach a podobnych struktirach nachadzame v ¢l. 2 ods. 3 pism. b) V. AML smernice,
bliz§ie upravujicom zoznam povinnych osob, ktoré st povinné vykonavat’ jednotlivé druhy

11 MOSNY, P. - LACLAVIKOVA, M. — SISKOVIC, S.: Metodologia vedeckej prace. Bratislava: Wolters Kluwer, 2019, s.
38. ISBN: 978-80-571-0059-1.

12 FATF: Interpretive note to recommendation 8 (non-profit organisations). International Standards on Combating Money
Laundering and the Financing of Terrorism & Proliferation. France: Paris, 2012 — 2022, p. 58.
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starostlivosti vo vzt'ahu ku klientom, a to za Gcelom znizenia existujuceho rizika legalizacie
prijmov z trestnej ¢innosti a financovania terorizmu.

Pri uplatneni kompara¢nej metody je zrejmé, ze IV. AML smernica nepouziva pojem
neziskova organizacia a subsumuje dany termin pod nadacie a d’alSie bliZSie neSpecifikované
obdobné Struktury. V korelacii s vysSie uvedenym plati, ze bliz§ia Gprava pojmu NPO
bola prenechana jednotlivym ¢lenskych $tatom Eurdpskej tnie (dalej len ,,EU), ktoré
upravuju prislusné definicie vo vnutrostatnych pravnych predpisoch. Podl'a naSho nazoru IV.
AML smernica vo vSeobecnosti pdsobi skor zdrzanlivo v otazke blizSej regulacie postavenia
NPO.

V zozname povinnych osob sa blizSie upravuje pravny vztah medzi osobami
vykonavajucimi nezavislé pravnické povolania (napr. notar) a klientom v oblasti vytvarania,
prevadzky alebo riadenia spravy zvereného majetku, nadacii alebo podobnych §truktir.'®
V tomto kontexte v postaveni povinnej o0soby vystupuji osoby vykonavajice nezavislé
pravnické povolania. Zrejme by bolo vhodnejSie aplikovat’ ¢l. 2 ods. 3 pism. ¢) IV. AML
smernice, vymedzujici povinné osoby ako poskytovatelov sluzieb spravy zverené¢ho majetku
(napr. trusty), avSak v tomto pripade tiplne absentuje zmienka o nadaciach. Z vyssie uvedeného
vyplyva, Ze nadacie nie si priamo a vyslovne upravené v zozname povinnych osob
uvedenom v IV. AML smernici, a teda sa vobec nepovazuju za povinné osoby.

V suvislosti s Gpravou definicie pojmu NPO bol na tzemi Slovenskej republiky (d’alej len
»SR“) zvoleny postup spocivajuci v pouziti viacerych pojmov vzt'ahujucich sa na NPO.
Prislu$na legislativa SR tak rozdel'uje NPO na nadacie, neziskové organizacie poskytujlice
vieobecne prospesné sluzby a neinvestiéné fondy. Ucel vzniku jednotlivych organizacii je
v zasade obdobny a predovSetkym spociva v plneni vSeobecne prospesného ucelu (napr.
ochrana duchovnych a kultirnych hodnét, ochrana l'udskych prav, atd’.).!* Rozdiely medzi
spominanymi NPO okrem iného baddme predovSetkym v ich organizacnej Struktire ako aj
opravneni/neopravneni podnikat’.*®

Obdobne ako v pripade IV. AML smernice, zakon ¢. 297/2008 Z. z. o ochrane pred
legalizaciou prijmov z trestnej ¢innosti a o ochrane pred financovanim terorizmu a o zmene a
doplneni niektorych zdkonov (dalej len ,,ZAML®) explicitne neuvadza NPO v zozname
povinnych 0s6b.'® Pri hlbsej analyze ustanovenia § 5 ods. 1 pism. j) ZAML badame obdobnti
Struktiru Upravy povinnych osob, koreSpondujicu s ustanovenim €l. 2 ods. 3 pism. b) IV. AML
smernice, ktora sa vztahuje na nezavislé pravnické povolania. Teda aj v pripade ZAML sa za
povinné osoby povazuju advokati a notari, za predpokladu poskytovania konkrétnej pravne;j
sluzby klientovi v oblasti zalozZenia, ¢innosti alebo riadenia Ucelového zdruZenia majetku.
Pojem zdruzZenie majetku subsumuje nadacie, neziskové organizacie poskytujice vSeobecne
prospesné sluzby a neinvesti¢né fondy.’

13 (L. 2 ods. 3 pism. b) 18. smernice Eurépskeho parlamentu a Rady (EU) 2015/849 z 20. méaja 2015 o predchadzani
vyuzivaniu finanéného systému na Ucely prania §pinavych penazi alebo financovania terorizmu, ktorou sa meni nariadenie
Europskeho parlamentu a Rady (EU) & 648/2012 a zruuje smernica Eurdpskeho parlamentu a Rady 2005/60/ES a
smernica Komisie 2006/70/ES.

Porovnaj § 2 ods. 1 zakona €. 34/2002 Z. z. o nadéciach a o zmene Ob¢ianskeho zakonnika v zneni neskorsich predpisov
a § 2 ods. 1 zdkona 213/1997 Z. z. o neziskovych organizaciach poskytujucich v§eobecne prospesné sluzby a § 2 ods. 1
zakona 147/1997 Z. z. o neinvesti¢nych fondoch a o doplneni zakona Narodnej rady Slovenskej republiky ¢. 207/1996 Z.

Z.

Porovnaj napriklad § 30 ods. 1 zakona 213/1997 Z. z. o neziskovych organizaciach poskytujucich vseobecne prospesné
sluzby a § 2 ods. 1 zdkona 147/1997 Z. z. a § 29 ods. 1 zdkona 147/1997 Z. z. o neinvesti¢nych fondoch a o doplneni
zakona Nérodnej rady Slovenskej republiky €. 207/1996 Z. z. a § 23 ods. 1 zdkona 147/1997 Z. z. o neinvesti¢nych fondoch
a o doplneni zékona Narodnej rady Slovenskej republiky ¢. 207/1996 Z. z.

Porovnaj § 5 zakona €. 297/2008 Z. z. o ochrane pred legalizaciou prijmov z trestnej ¢innosti a o ochrane pred financovanim
terorizmu a o zmene a doplneni niektorych zakonov.

§ 9 pism. e) zakona €. 297/2008 Z. z. o ochrane pred legalizaciou prijmov z trestnej ¢innosti a o ochrane pred financovanim
terorizmu a o zmene a doplneni niektorych zdkonov.

14

15

16

17
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V tomto kontexte ZAML, podl'a naSho néazoru, zvolil vhodnej$i termin a tym prediSiel
vzniku moznych aplikaénych problémov, suvisiacich s vhodnou interpretaciou jednotlivych
pojmov. Bolo by zrejmé nanajvys vhodné sa zamysliet' nad zavedenim jednotného pojmu NPO,
¢o by v konec¢nom ddsledku napomohlo zjednotit’ rozdielnu pravnu Gpravu.

Za ucelom zjednotenia pojmového aparatu budeme v predlozenom c¢lanku pouzivat
jednotny pojem NPO.

Il. UPLATNENIE STAROSTLIVOSTI O KLIENTA vOCI DARCOM
NEZISKOVYCH ORGANIZACII

Povinnost’ uplatnenia starostlivosti o klienta sa predovsetkym vzt'ahuje na povinné osoby,
ktoré s, za G¢elom boja proti legalizacii prijmov z trestnej ¢innosti a financovaniu terorizmu,
povinné aplikovat’ poziadavky starostlivosti o klienta (Customer due diligence — d’alej len
,,CDD poziadavky“!®). Kedze NPO nie su uvedené v zozname povinnych osdb, vyvstava
otazka povinnosti uplathovat’' CDD poziadavky aj z ich strany.

V pripade NPO sa za klienta povazuju darcovia finannych prostriedkov. IV. AML smernica
ani ZAML priamo neupravuju povinnost’ uplatnenia starostlivosti vo¢i darcom NPO.
Zaroven aj FATF Recommendations priamo odportaca neuplatiiovat’ povinn starostlivost’ na
darcov.*® Opatrenia, prijaté ¢lenskymi krajinami EU na ochranu NPO pred legalizaciou prijmov
Z trestnej ¢innosti a financovanim terorizmu, by nemali nartiSat’ alebo odradzat’ NPO od vykonu
charitativnych aktivit. Zvolené opatrenia by mali skor podporovat’ zodpovednost’ a vzbudzovat
vagsiu doveru v NPO z pohl'adu jej darcov a §irokej verejnosti.?’ V tomto pripade po prvykrat
vidime, Ze regulacia nie je zamerana na hlbsiu kontrolu klienta NPO, ale prvotnym ciel'om je
podporit’ u¢el, na ktory bola zriadena NPO.

Z vyssie uvedené¢ho je zrejmé, ze na NPO sa nevztahuje povinnost’ uplatnenia starostlivosti
o klienta, vo forme aplikacie zékladné¢ho, zvySeného alebo zjednodusené¢ho druhu
starostlivosti.?

Napriek tomu, Ze ziadny =z prislusSnych pravnych predpisov nepoZaduje aplikaciu
konkrétneho druhu starostlivosti, v ZAML aj nadalej zostava zachovand povinnost
spocivajica v identifikacii darcu finanénych prostriedkov za predpokladu, Ze vyska
poskytnutych prostriedkov je najmenej 1000 eur.?? Vyssie uvedené ustanovenie je odrazom
obdobného uplatnenia jedného z opatreni zakladnej starostlivosti o klienta, v ramci ktorého
finan¢né institacie su povinné identifikovat’ klienta pri vykonavani obchodu, hodnota ktorého
dosiahne najmenej 1 000 eur.?

Vo vSeobecnosti identifikacia darcu predstavuje proces zhromazd'ovania a uchovavania
informacii o darcovi NPO. Identifikacia darcu zahifia interakciu NPO s darcom, v procese ¢oho
NPO ziskava zakladné informacie o darcovi, a to za ucelom potvrdenia jeho totoznosti.

V ramci identifikacie darcu je NPO povinna zabezpecit’ zber, zaznamenavanie a ukladanie
dokumentov preukazujucich totoznost' darcu, respektive jeho vztah k zriadenej pravnickej
osobe (napr. ako majitel’ spolo¢nosti). Za tymto ti€elom je darca povinny predlozit’ NPO vSetky

18 SHUST, P.M. - DOSTOV, V.: Implementing innovative customer due diligence: proposal for universal model. In: Journal
of Money Laundering Control, Vol. 23, 2020, No. 4, p. 874. https://doi.org/10.1108/JIMLC-01-2020-0007.

19 FATF: Interpretive note to recommendation 8 (non-profit organisations). International Standards on Combating Money
Laundering and the Financing of Terrorism & Proliferation. France: Paris, 2012 — 2022, p. 62.

20 FATF: Interpretive note to recommendation 8 (non-profit organisations). International Standards on Combating Money
Laundering and the Financing of Terrorism & Proliferation. France: Paris, 2012 — 2022, p. 59.

2L Blizsie k tomu pozri: DAUDRIKH, Y.: Identifikicia klientov z pohl'adu rizikového profilu klienta. In: Nad&je pravni védy

2020: Pravni véda v praxi, ro¢. 14. Plzen: Zapadoceska univerzita v Plzni, 2021, s. 366 — 383. ISBN: 978-80-261-11007-

1.

§ 25 ods. 1 zakona ¢. 297/2008 Z. z. o ochrane pred legalizaciou prijmov z trestnej ¢innosti a o ochrane pred financovanim

terorizmu a o zmene a doplneni niektorych zakonov.

Porovnaj § 10 ods. 3 zakona ¢&. 297/2008 Z. z. o ochrane pred legalizaciou prijmov z trestnej ¢innosti a o ochrane pred

financovanim terorizmu a o zmene a doplneni niektorych zakonov.
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nou pozadované dokumenty. Zoznam informacii, ktoré je NPO povinna pozadovat’ od darcov,
je blizSie upraveny v § 7 ZAML.

Identifikacia darcu sa realizuje za fyzickej pritomnosti darcu, teda ,,face-to-face.” V tomto
kontexte vyvstava otdzka moznosti vykonania identifikacie darcu na dial’ku. V ZAML a IV,
AML smernici nenachddzame totiz Ziadnu zmienku o uplatneni danej moznosti, avSak
nezaznamenavame ani zakaz jej uplatnenia. Teoreticky je teda mozné zabezpecit’ identifikaciu
darcu aj spouzitim technickych prostriedkov. Vo vSeobecnosti prostriedky elektronickej
identifikacie musia spifiat’ technické $pecifikacie, normy a postupy vyzadované pre vysoku
uroven zabezpecenia. Vyber prostriedku elektronickej identifikéacie klienta vSak zostdva na
kazdom jednom &lenskom $tate EU. Clenskym §tatom EU zvoleny sposob identifikacie klienta
na dial’ku musi byt predovsetkym spol’ahlivym a musi sa €o najviac priblizovat’ identifikacii za
fyzickej pritomnosti klienta.?* \V niektorych pripadoch pri uplatneni RBA pristupu moze byt
identifikécia na dial’ku povazovana za faktor zvySeného rizika, pri ktorom je potrebné aplikovat’
d’alsie opatrenia na zniZenie existujuceho rizika;?® v tomto pripade hovorime o potrebnosti
uplatnenia zvySenej starostlivosti o klienta. Ked’Zze NPO nevystupuje ako povinna osoba,
V tomto pripade nie je mozné aplikovat’ zvySenu starostlivost’ o klienta.

Po predlozeni pozadovanych informécii darcom vykona NPO overenie (verifikaciu)
ziskanych informécii prostrednictvom pouzitia d’al§ich doveryhodnych zdrojov informacii
(napr. nahliadnutie do obchodného registra, webova stranka ministerstva, atd’.). Zostava vSak
otazne, ¢i je NPO opravnena prijat finanéné¢ dary aj od osob uvedenych v zozname
sankcionovanych os6b. V sucasnosti v prisluSnej legislative SR nenachddzame Ziadne
ustanovenie, ktoré by definovalo a Specifikovalo darcu. Zarovenn Ministerstvo financii SR
informuje, ze zoznamy sankcionovanych 0sob su uvedené v priloh4ch rezolucii Bezpecnostne;j
rady OSN a prilohach jednotlivych nariadeni EU, ktoré zavizuju vietky finanéné institicie
¢lenskych statov EU okamzite zmrazit' finanéné a ekonomické zdroje sankcionovanych osob.2®
Z toho vyplyva, Ze sankény zoznam o0sob sa explicitne vzt'ahuje na finan¢né institucie a nie na
NPO. Napriek tomu je zrejmé, ze NPO, za Ucelom dodrzania zdsady transparentnosti, je
povinnd starostlivo monitorovat’ tok ziskanych finanénych prostriedkov, a to S dorazom na
jednotlivcov a organizacie, ktorym boli zmrazené aktiva.?’

VysSie uvedenu regulaciu, zamerant jedine na identifikaciu darcu, povazujeme za vhodnu.
V tomto kontexte je potrebné vnimat’ ,,minimalnu uroven starostlivosti o klienta® v korelécii
S principom uprednostiiovania verejného zaujmu pred sukromnym. Teda v naSom pripade
charitativne aktivity by mali prevaZzovat’ nad plnenim d’al§ich opatreni v ramci plnenia CDD
poziadaviek. Okrem toho podla nasho nédzoru prili§ prisna, respektive rozsiahla ,,kontrola*
darcu, mdze sposobit’ opacny efekt, spocivajlci v odradeni darcov od poskytovania finanénych
prostriedkov  NPO, prave zddévodu ich nemierneho zatazenia dal§imi povinnostami,
sprevadzanymi potrebou predkladania dodatocnych dokladov. Na druhej strane vSak je zrejmé,
ze NPO moé6zu byt’ 'ahko zneuzité teroristickymi organizaciami, prave kvoli absencii hlbsej
analyzy klienta, t.j. Ziadne hodnotenie rizik a vytvorenie rizikového profilu klienta v korelacii
s moznost'ou uplatnenia zvysenej starostlivosti o klienta.?® Okrem toho zostava otdzna moznost

24 Blizsie k tomu pozri: DAUDRIKH, Y.: Identifikicia a overenie identifikicie klienta na dialku z pohladu legalizicie

prijmov z trestnej ¢innosti a financovania terorizmu. In: Acta Facultatis Turidicae Universitatis Comenianae, Ro¢. 40, 2021,

¢.2,5.96 —116. ISSN: 1336-6912.

Porovnaj § 12 ods. 1 pism. a) zdkona €. 297/2008 Z. z. o ochrane pred legalizaciou prijmov z trestnej ¢innosti a o ochrane

pred financovanim terorizmu a o zmene a doplneni niektorych zakonov.

% Zoznamy sankcionovanych osob. Dostupné na: https://www.mfsr.sk/sk/financie/financny-trh/sankcie-eu-osn/oblast-
medzinarodnych-sankcii-eu-osn/zoznamy-sankcionovanych-osob/ (2022-05-20)

27 MULLER, W.H.: Charities and anti-money laundering: is a ‘Seal of Approval’ the answer? In: Trusts & Trustees, Vol.
14, 2008, No. 5, p. 265. https://doi.org/10.1093/tandt/ttn028.

28 MULLER, W.H.: The role of foundations in international anti-money laundering. In: Trusts & Trustees, Vol. 13, 2007, No.
5, p. 139. https://doi.org/10.1093/tandt/ttm024.
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vykonania identifikacie darcu na dialku. V tomto pripade je vhodné sa zamysliet’ nad bliZzSou
upravou sposobu pouzitia technickych prostriedkov.

IV. PRAVNE POSTAVENIE KONECNEHO UZIVATECA  VYHOD
V NEZISKOVYCH ORGANIZACIACH

Obdobne, ako v pripade darcov, je NPO povinna vykonévat identifikaciu UBO.?° Definicia
pojmu UBO sa Vv porovnani s finanénymi intiticiami v zna¢nej miere 1iSi. Pre porovnanie, pri
finan¢nych institdciach sa za UBO povazuje fyzickd osoba (osoby), ktord skutocne ovlada
alebo kontroluje klienta a/alebo fyzicka osoba, v mene ktorej sa transakcia vykonava,* teda
Vv pripade podnikatel'skych subjektov sa zist'uju subjekty, ktoré skuto¢ne ovladaja, respektive
kontroluji pravny subjekt.3! V pripade NPO, IV. AML smernica prevzala odpori¢anie FATF
a stotoznila NPO s trustami.®?

Opierajuc sa o ¢l. 3 ods. 6 pism. b) a c) IV. AML smernice sa za UBO v pripade trustu
povazuju zriad’ovatel’, spravca, protektori (ak st urceni), beneficienti, ktori maju prospech
Z pravneho subjektu a akdkol'vek fyzickd osoba, ktord vykondva skuto¢ni kontrolu nad
zverenym majetkom prostrednictvom priameho/nepriameho vlastnictva, respektive inymi
prostriedkami.®® Ked'ze organiza¢na $truktira NPO sa v porovnani s trustom moze lisit
v zavislosti od prislusnej legislativy &lenskych §tatov EU, zakonodarca upozoriiuje, ze za UBO
sa v pripade NPO maji povazovat' fyzické osoby, ktoré maji rovnocenné alebo obdobné
postavenie ako osoby pri truste.

Napriek existencii rozsiahleho zoznamu UBO v pripade NPO, ZAML neprevzal prislusné
ustanovenie IV. AML smernice. Za UBO sa tak povazuje jedine subjekt (fyzickd alebo
pravnickd osoba), ktorej NPO poskytla finan¢né prostriedky. Zaroven povinnost’ identifikacie
UBO vznika v zavislosti od hodnoty daru, vyska ktorého musi presahovat’ 1000 eur.®* Pri
aplikacii kompara¢nej metddy je zrejmé, ze ZAML upriamuje svoju pozornost jedine na
beneficientov a ,,zabtida“ na ostatné subjekty uvedené v IV. AML smernici.

Vo vSeobecnosti U¢elom identifikacie UBO je na zéklade prijatia primeranych opatreni
poznat, respektive pochopit’ vlastnu $truktiru klienta a $truktaru kontroly nad klientom.>® Ak
vezmeme do Uvahy ustanovenie ZAML upravujice definiciu UBO je zrejmé, ze poZiadavka
iba identifikovat’ osobu, ktorej boli poskytnuté finan¢né prostriedky, sama osebe odporuje IV.

2 Blizsie k tomu pozri: ORAVCOVA, L.: Identifikacia klienta z pohladu ochrany pred legalizéciou prijmov z trestnej

¢innosti a ochrana osobnych udajov. In: Ochrana pred pranim Spinavych penazi v kontexte novej pravnej upravy v
Eurdpskej tnii. Nekonferenény zbornik vedeckych prac. Bratislava: Friedrich Ebert Stiftung, 2015, s. 124 — 126. ISBN:
978-80-891-4947-6.

Cl. 3 ods. 6 smernice Eurdpskeho parlamentu a Rady (EU) 2015/849 z 20. maja 2015 o predchadzani vyuZivaniu finanéného

systému na tcely prania Spinavych penazi alebo financovania terorizmu, ktorou sa meni nariadenie Eurépskeho parlamentu

a Rady (EU) &. 648/2012 a zruguje smernica Europskeho parlamentu a Rady 2005/60/ES a smernica Komisie 2006/70/ES.

81 Blizsie k tomu pozri: DAUDRIKH, Y.: Beneficial Owner Central Registry as a Tool to Fight Money Laundering and
Terrorist  Financing. In: Financial Law Review, No. 24, 2021, Issue 4, pp. 136 - 162.
https://doi.org/10.4467/22996834FLR.21.037.15404.

32 FATF: Interpretive note to recommendation 10 (customer due diligence). International Standards on Combating Money
Laundering and the Financing of Terrorism & Proliferation. France: Paris, 2012 — 2022, p. 66. Blizsie k FATF a UBO
pozri: STUART, S. Y.: New Financial Action Task Force Recommendations to Fight Corruption and Money Laundering.
In: Laws; Basel, Vol. 11, 2022, Issue 1, p. 3. https://doi.org/10.3390/1aws11010008.

3 Blizsie k tomu pozri: TURNER, P G.: Consequential economic loss and the trust beneficiary. In: The Cambridge Law

Journal, Vol. 69, 2010, Issue. 3, pp. 445 —447. https://doi.org/10.1017/S0008197310000681. DAUDRIKH, Y.: Trust ako

pravny institat — vybrané pravne aspekty. In: Inovativne formy tvorby penaznych fondov a ich prevodov. Zbornik

prispevkov z vedeckej konferencie. Bratislava: Pravnicka fakulta Univerzity Komenského v Bratislave, 2018, s. 27 — 32.

ISBN: 978-80-7160-473.

§ 25 ods. 1 zakona ¢. 297/2008 Z. z. o ochrane pred legalizaciou prijmov z trestnej ¢innosti a o ochrane pred financovanim

terorizmu a o zmene a doplneni niektorych zakonov.

Cl. 13 ods. 1 pism. b) smernice Eurépskeho parlamentu a Rady (EU) 2015/849 z 20. maja 2015 o predchadzani vyuZivaniu

finanéného systému na tcely prania $pinavych penazi alebo financovania terorizmu, ktorou sa meni nariadenie Eurdpskeho

parlamentu a Rady (EU) ¢&. 648/2012 a zrusuje smernica Eurdpskeho parlamentu a Rady 2005/60/ES a smernica Komisie
2006/70/ES.
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AML smernici, a teda mo6Zeme hovorit’ o nespravnej transpozicii IV. AML smernice do ZAML.
Okrem toho nie je celkom jasny zdmer zdkonodarcu v pripade urcenia hranice minimalnej
vysky daru (1000 eur), od ktorej vznika povinnost’ identifikovat’ prijimatel'a daru. Obdobnu
hranicu badame aj v pripade darcov NPO, ktora taktiez nie je zadkonodarcom zddvodnena.
Vyvstava otazka, ¢i je mozné povazovat nerealizaciu identifikacie darcu a obdarovaného
Vv pripade nizSieho daru za vhodnu z hl'adiska pochopenia vlastnickej Struktury klienta a UBO.
Je zrejmé, ze zakonodarca sa snazi znizit’ mieru administrativnej zat'aze pre NPO, ale z druhej
strany moze ist’ prave o ,,siva zonu,* ktortt mézu vyuzivat’ teroristické organizacie. Ako priklad
mozeme uviest' teroristicki organizaciu, ktora vkladd pod faloSnou identitou financné
prostriedky do NPO, za ucelom ich posunutia UBO, spolupracujucemu s danou teroristickou
skupinou. Ak darcov bude viac (napr. kazda fyzicka osoba zo skupiny), je mozné, ze UBO ziska
znatny objem financnych prostriedkov vo forme viacerych jednotlivych darov, ktoré
nepresahuju 1000 eur (kazdy jednotlivo).

Dalsi aplika¢ny problém badame v pripade formy poskytnutia finanéného daru NPO v
prospech UBO. Viaceré NPO sa totiZ zameriavaju na krajiny v menej rozvinutych regionoch.
Identifikdcia UBO je tym naro¢nejsia, ¢im d’alej sa nachadza UBO (geograficka vzdialenost).
V menej rozvinutych krajinach trpi chudobné obyvatelstvo finanénym vylucenim.®® Pod
finan¢nym vylicenim Sa rozumie absencia moznosti zabezpecenia pristupu k primeranym
finanénym produktom a sluzbam jednotlivym subjektom.’ V tomto pripade ide o zranitené
a chudobnejsie vrstvy obyvatel'stva, ktoré boli vylucené z financného sektora, napriklad
v dosledku absencie dokladov totoZnosti. Okrem toho aj samotna NPO moze celit’ zatvoreniu
bankového uctu z dovodu ,,obavy* finanénych institicii z nedostato¢ného vykonu starostlivosti
vo vztahu k NPO.%

Problém finan¢ného vylucenia je tizko spojeny s otdzkou moznosti poskytnutia finanénych
prostriedkov obdarovanému Vv hotovosti. Hotovost™ je rizikovej$ia v porovnani s realizaciou
prevodu finan¢nych prostriedkov na ucet UBO, a tym sa stava potencialne ,,lakavejSou* pre
teroristické organizacie.*® V niektorych pripadoch vSak hotovost méze byt jedinym
prostriedkom pomoci pre regiony, v ktorych st finan¢né sluzby nedostupné pre obyvatel'stvo,
preto je obzvlast’ ddlezité pouzivat’ hotovostné finan¢né prostriedky v stlade s prisluSnymi
medzindrodnymi zmluvami a vnutro§tatnymi pravnymi predpismi.*°

V. CINNOST FINANCNEJ SPRAVODAJSKEJ JEDNOTKY SLOVENSKEJ
REPUBLIKY VO VZTAHU K NEZISKOVYM ORGANIZACIAM

FSJ plni ulohy centrdlnej narodnej jednotky v oblasti predchadzania a odhalovania
legalizacie prijmov z trestnej Cinnosti a financovania terorizmu. FSJ je druhou vertikalnou
rovinou ochrany v oblasti legalizacie prijmov z trestnej ¢innosti a financovania terorizmu.*
Jednou z najdolezitejsich ¢innosti FSJ povazujeme Cinnost’ repozitara, v ramci ktorej FSJ
vystupuje ako centrdlne miesto pre prijem, zber a zhromazd’ovanie informécii tykajucich sa

% Blizsie k tomu pozri: BROEKHOVEN, L. — GOSWAMI, S.: Can stakeholder dialogues help solve financial access
restrictions faced by non-profit organizations that stem from countering terrorism financing standards and international
sanctions? In: International Review of the Red Cross, Vol. 103, 2021, Issue 916 — 917, pp. 717 — 746.
https://doi.org/10.1017/S1816383121000874.

87 DE KOKER, L.: Money laundering control and suppression of financing of terrorism: Some thoughts on the impact of
customer due diligence measures on financial exclusion. In: Journal of Financial Crime, Vol. 13, 2006, No. 1, p. 27.
https://doi.org/10.1108/13590790610641206. FATF: Anti-money laundering and terrorist financing measures and financial
inclusion — With a supplement on customer due diligence. FATF: Paris, 2013 - 2017, p. 38.
https://doi.org/10.1108/13590790610641206.

% FATF: Best practices combating the abuse of non-profit organisations (recommendation 8). France: Paris, 2015, p. 28.

3 HAMIN, Z.— OTHMAN, R. - OMAR, N. - SELAMAT, H.S.: Conceptualizing terrorist financing in the age of uncertainty.
In: Journal of Money Laundering Control, Vol. 19, 2016, No. 4, p. 400. https://doi.org/10.1108/JMLC-06-2015-0022.

40 FATF: Best practices combating the abuse of non-profit organisations (recommendation 8). France: Paris, 2015, p. 28.

4 STIERANKA, J. a kol.: Legalizacia prijmov z trestnej ¢innosti a financovanie terorizmu — pravna a institucionalna ochrana
v Slovenskej republike. Bratislava: Wolters Kluwer, 2018, s. 118. ISBN: 978-80-8168-913-0.
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legalizacie prijmov z trestnej &innosti a financovania terorizmu.*> V tomto kontexte ide
0 povinnost’ prijimat’ a analyzovat’ hldsenia o neobvyklych obchodnych operaciach prijaté od
povinnych osdb. Ked'ze sa NPO nepovazuje za povinnu osobu a zaroven nevykonava ziadne
obchodné operacie, vyssie uvedena povinnost’ sa na ne nevztahuje.

Napriek tomu FSJ plni d’al$iu nemenej dolezita tlohu vo vztahu k NPO. Ide o takzvanu
kontrolnii a sank&nu &innost’ predstavujice osobitny druh &innosti vykonavanych FSJ.* V
ramci plnenia kontrolnej ¢innosti vo vzt'ahu k NPO, ide o vykon kontroly nad plnenim a
dodrziavanim povinnosti vyplyvajiacich zo ZAML. Podl'a ndsho nazoru rozsah kontroly, ktora
moze vykonavat FSJ v pripade NPO, je velmi obmedzeny v porovnani s inymi povinnymi
osobami. V ramci realizacie kontroly sa FSJ zameriava jedine na identifikaciu darcu a UBO.
V sulade sustanovenim § 25 ods. 2 ZAML ide v pripade klienta iba o predlozenie
pozadovanych dokladov FSJ, preukazujucich dostatocnost’ vykonanej identifikacie vo vzt'ahu
ku darcovi. V porovnani s tym pojde pri UBO o ,,hlbsiu* kontrolu, v ramci ktorej FSJ overuje
pravdivost’ a uplnost’ udajov o UBO. Okrem toho FSJ mo6ze vykonat’ aj osobitni kontrolu na
ucel preverenia nakladania s majetkom NPO.

V ramci plnenia sankénej ¢innosti, FSJ pristupuje k ulozeniu sankcii z ddvodu nesplnenia
alebo poruSenia povinnosti uloZzenych ZAML. V ramci konania o uloZeni sankcii vystupuje FSJ
ako spravny organ a postupuje podla zdkona €. 71/1967 Zb. o spravnom konani. VSeobecny
zoznam spravnych deliktov, za ktoré moéze FSJ ulozit administrativnopravnu sankciu** vo
forme pokuty, je blizSie upraveny v § 33 ZAML. VécSina zo sankcii je priamo zamerand na
povinné osoby. V pripade NPO je tak zoznam moZnych sankcii obmedzeny iba na moZznost’
ulozenia pokuty vo vyske do 200 000 eur.*® Pri pouziti dedukénej metddy, aplikacia vyssie
spominanej administrativnopravnej sankcie prichddza do tvahy v pripade nevykonania
dostato¢nej identifikacie darcu alebo UBO ataktiez v pripade neposkytnutia potrebnej
suCinnosti FSJ pri vykone kontroly plnenia dodrziavania povinnosti NPO stanovenych
v ZAML.%

Podl'a nasho nazoru je kontrola vykonavand FSJ minimdlna, a to z hl'adiska celkového
rozsahu pravomoci FSJ. Kontrola dostato¢nosti vykonanej identifikacie darcu a UBO nie je
zarukou prevencie zapojenia NPO do podpory aktivit teroristickych organizécii. V tomto
kontexte podl'a nasho nazoru chyba komplexné ustanovenie v ZAML, ktoré by detailnejSie
upravovalo sposob vykonu kontroly FSJ nad NPO. V pripade vykonu kontroly FSJ nad NPO je
totiz potrebné aplikovat’ ustanovenie § 29 ZAML upravujuce proces vykonu kontroly
u povinnych osob. Prislu§né ustanovenie sa v tejto siivislosti v prevaznej miere zaobera otazkou
spoluprace medzi FSJ a NBS, a to v oblasti vykonu kontroly/dohl'adu nad povinnymi osobami.
Zoznam subjektov, nad ktorymi vykondva dohl'ad NBS, je blizsie uvedeny v § 1 ods. 3 zédkona
¢. 747/2004 Z. z. o dohl'ade nad finanénym trhom a o zmene a doplneni niektorych zakonov. Je
zrejmé, Z¢ NPO sa nepovaZuje za subjekt dohladu NBS. Zostava vSak otazne, preco
zakonodarca, v ramci vykonu kontroly nad NPO, odkazuje prave na aplikaciu § 29 ZAML,
ked’Ze polovicu prisluSného ustanovenia nie je mozné aplikovat’ vo vztahu k NPO.

42 DRAZKOVA, M.: Opatieni AML v dohledu nad kapitilovym trhem. Praha: C. H. Beck, 2021, s. 62. ISBN: 978-80-740-
0837-5.

Finan¢na spravodajska jednotka. Informacie pre zdruzenia majetku (neziskové organizacie poskytujice vSeobecne
prospesné sluzby, nadécie, neinvesticné fondy). Dostupné na:
https://www.minv.sk/swift_data/source/policia/fsj/kpo/Zdruzenia%20majetku.pdf (2022-05-20).

4 Blizsie k administrativnopravnej zodpovednosti pozri: CUNDERLIK, L. - KATKOVCIN, M. - RAKOVSKY, P.: Pravne
a ekonomické aspekty digitalnych platidiel ako alternativnych prostriedkov vymeny. In: COFOLA 2018, Cast II. Penize,
ména a pravo. Brno: Masarykova univerzita, 2018, s. 22. ISBN: 978-80-210-9006-4.

§ 33 ods. 3 1 zékona ¢.297/2008 Z. z. o ochrane pred legalizaciou prijmov z trestnej ¢innosti a o ochrane pred financovanim
terorizmu a o zmene a doplneni niektorych zakonov.

Blizsie k tomu pozri: § 30 zakona ¢. 297/2008 Z. z. o ochrane pred legalizaciou prijmov z trestnej ¢innosti a o ochrane
pred financovanim terorizmu a o zmene a doplneni niektorych zakonov.
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Dal$ou nemenej vaZznou otazkou je, akym sposobom sa ma zachovat' NPO v pripade, ak mé
dovodné podozrenie z toho, ze dar bol poskytnuty teroristickou organizaciou. Ked’ze nie je
povinna nahlasovat’ FSJ neobvyklé obchodné operacie, teoreticky NPO, ktord nema ,,etické
hodnoty,” moéze taky dar prijat’.

VI. ZAVER

Dolezita uloha NPO v oblasti boja proti legalizacii prijmov z trestnej ¢innosti a financovaniu
terorizmu je nespochybnitel'nd, a prave preto je dolezité poskytnut’ NPO dostatocnti ochranu
pred jej moznym zneuzitim teroristickymi organizaciami.

Na zéklade realizovanej analyzy problematiky pravneho postavenie NPO je mozné
konsStatovat’, Ze nami stanovené hypotézy boli potvrdené. Potvrdenie stanovenych hypotéz
mozno predovsetkym oddovodnit’ pretrvavanim nizSie uvedenych aplikaénych problémov.
V tejto suvislosti sa regulacia NPO z pohl'adu boja pred legalizéciou prijmov z trestnej ¢innosti
a financovanim terorizmu javi byt pomerne neprebadanou oblastou, v ramci ktorej badame
viacer¢ aplikacné problémy.

Prvy aplikacny problém vnimame v prdvnom postaveni NPO, ktoré sa nepovazuji za
povinné osoby podla ZAML. Jedinou povinnostou NPO je zabezpeCenie dostatocnej
identifikacie darcu a UBO. Kedze NPO nevykondva ziadne obchodné operacie (ako je to
V pripade finan¢nych institlcii), zvolena starostlivost’ sa javi byt vhodnd a dostacujuca. Prili§
striktné opatrenia zrejme mozu sposobit’ odliv darcov, v dosledku ich nadmerného
administrativneho zatazenia vo forme predkladania dodatocnych dokladov. Zaroveni vSak nie
je mozné vylucit moznost, ze NPO moézu byt 'ahko zneuzité teroristickymi organizaciami, a to
v dosledku absencie doplitujucich opatreni zameranych na hlbsiu kontrolu klienta alebo UBO.
Osobitné obavy totiz vyvoladva vhodnost’ nastavenia minimalnej hranice hodnoty
poskytnutého/prijatého daru (1000 eur), od ktorej vznikd povinnost identifikovat
darcu/prijimatel’a daru, ¢im podl'a nas dochadza k zvyseniu rizika ,,uniku* mensich sum, ktoré
mozu poskytovat/prijimat’ aj teroristické organizacie.

Zostava otazne aj to, ¢i je NPO opravnena vykonat aj identifikaciu klienta na dial’ku. Ziadne
ustanovenie ZAML totiz danu problematiku neriesi. Ak by sme pripustili existenciu danej
moznosti, vyvstava otazka, ¢i1 by bolo v takom pripade vhodnejSie aplikovat’ aj zvySenu
starostlivost’ o klienta vo forme zabezpecenia identifikdcie darcu prostrednictvom d’alSich
dokumentov a informacii (t.j. vykonanie d’alSich opatreni na overenie alebo potvrdenie
predlozenych dokumentov).

Dalsi aplika¢ény problém badame v pripade zoznamu subjektov v postaveni UBO, bliZsie
upravenych v prisluSnych ustanoveniach IV. AML smernice. Obdobny zoznam totiz vobec
nebol transponovany do ZAML. V tomto kontexte modzeme hovorit o nespravnej
implementécii [IV. AML smernice a o potrebe odstranenia vzniknutych nezrovnalosti.

Kontrola vykonavand FSJ obdobne trpi niektorymi nedostatkami. KedZe sa na NPO
nevztahuje povinnost’ ohlasovat’ neobvyklé obchodné operacie, teroristické organizacie mézu
prijimat’ aj dary vysSej hodnoty. Okrem toho v pripade ,,spoluprace” s NPO moze dojst
k celovému poskytnutiu finanénych prostriedkov, ktoré nasledne obdrzia teroristické
organizacie. V tomto pripade je nanajvys vhodné sa zamysliet' nad potrebnostou vytvorenia
rizikového profilu darcu a UBO, ktory bude sluzit ako podklad pre néslednu aplikédciu
potrebnych opatreni, za i¢elom zmiernenia existujuceho rizika.

Okrem toho nie je jasné, akym sposobom ma konat’ NPO v pripade, ak bude dar poskytnuty
,»podozrivou osobou* napojenou na teroristickd organizaciu. Ked’ze NPO nevyplyva povinnost’
informovat’ o tom FSJ, zostava otdzne, ¢i vobec moze taky dar prijat. Je dolezité¢ zdoraznit', ze
aj v tomto pripade je NPO povinna postupovat’ v stilade so zasadou transparentnosti ziskanych
finan¢nych prostriedkov.
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THE EVOLUTION OF HUNGARIAN PATENT RIGHT
REGULATIONS IN THE PERIOD BETWEEN THE FIRST
AND THE SECOND WORLD WAR

VYVOJ,PRAVNEJ UPRAVY MA]V)ARSKEHO
PATENTOVEHO PRAVA V OBDOBI MEDZI PRVOU A
DRUHOU SVETOVOU VOJNOU

Ibolya Katalin Koncz?
https://doi.org/10.33542/S1C2022-2-05

ABSTRACT

In Hungary, the regulation of patent laws on legislative level took place at the end of the 19"
century. After the adoption of the respective law, the legal scholars and experts of that time
already started pointing out the deficiencies of the law. Although this law remained in effect for
nearly seventy years, proposals for its amendment and modification were submitted from the
start of the 20" century. Within this study, | wish to examine the modernisation of the law by
means of legislations in the first half of the 20" century as well as its modifications in terms of
structure, procedural law and organisation, primarily based on the consulted Hungarian
special literature sources, which can serve as a sufficient basis for the international comparison
of the historical development of patent laws.?

ABSTRAKT

V Madarsku sa uprava patentového prava na legislativnej urovni uskutocnila koncom 19.
storocia. Po prijati prislusného zakona uz vtedajsi pravni vedci a odbornici zacali poukazovat
na nedostatky zdakona. Hoci tento zakon zostal v platnosti takmer sedemdesiat rokov, navrhy na
jeho novelizaciu a upravu sa predkladali od zaciatku 20. storocia. V ramci tejto Studie mam za
ciel preskumat’ modernizdciu zakona prostrednictvom pravnych predpisov v prvej polovici 20.
storocia, ako aj jeho upravy z hladiska Struktury, procesného prava a organizdacie, a to
predovsetkym na zaklade osobitnych madarskych odbornych literarnych pramernov, ktoré mozu
sluzit' ako dostatocny zaklad pre medzinarodné porovnanie historického vyvoja patentového
prava.

I. INTRODUCTION

As a Hungarian legal historian, | had two particular and closely connected objectives
regarding the preparation of this study. On the one hand, | aimed to present the evolution of
patent right regulations, their organisational and procedural law regulations and the respective
changes compared to the former Dual Monarchy Era®, primarily by processing and using
authentic, Hungarian special literature. On the other hand, | wished to promote the thesis —
which, | believe is particularly significant — that the basis for international comparative
researches in legal history is always the thorough and relevant knowledge of the given national
regulations to be compared. Accordingly, the structure and methodical aspects of this study
follow the Hungarian methodology applied in the selected period.

1 Associate Professor, Dr., PhD., University of Miskolc, Faculty of Law, Miskolc, Hungary

Univerzita v Miskolci, Pravncka fakulta, Miskolc, Mad’arsko.

This work was supported by the Slovak Research and Development Agency under the Contract no. APVV-19-0419.
3 The Austro-Hungarian Monarchy existing between 1867 and 1918.
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Prior to this study, | presented the legal regulations, as well as the organisational and
procedural law perspectives of the first relevant legal historical period of Hungarian patent
rights* to the academic world.® That is why | intentionally chose the era specified in the title, as
the second development unit in the legal history of Hungarian patent laws. In the future, | plan
to present in the framework of further studies the history of changes taking place in Hungarian
patent rights starting from the second half of the 20" century.

According to my standpoint, this study provides a sufficient basis for international
comparative academic research in legal history through the presentation of the evolution,
structure and procedures of Hungarian patent laws between the two World Wars.

Il. SOCIAL AND ECONOMIC CHANGES, MODERNISATION PROCESSES AT THE
TURN OF THE 20™ CENTURY

This chapter is particularly important, as there were such social, economic, and
modernisation processes taking place in Central Eastern Europe starting at the beginning of the
20" century, which fundamentally changed the regulations and practical application of the
patent right regulations of the region, including Hungary (examined by me in this study). The
evolution that had taken place centuries earlier in Western European countries actually peaked®
at the beginning of the 20" century in Hungary.

In the decades preceding the First World War, Hungarian economic policies were
characterised by a liberal economic philosophy. One of the basic principles of liberalism is that
it has no formulated economic policy, therefore it allows free market to operate without
restrictions. Accordingly, the only responsibility of the state was considered to be the ensuring
of the freedom of enterprise, competition and trade. The government and the legislators
established the legal and institutional conditions for economic operations. This also
demonstrates that the state did not let go of the economy and was not merely a passive onlooker,
but it rather took part in controlling the economy in a certain framework, using the opportunities
of being capable of making legislations and seeking other forms of activities. At the beginning
of the 20" century, the state-owned fixed capital stock of land property, forests, mines,
industrial and transport companies, etc. took up one quarter of the complete fixed capital stock.
At the beginning of the war, each country believed that the fight would be won by the country
with the strongest army. It was rather difficult to get away from the usual strategy and to
envision the secret of victory in a computer-controlled system. Such accurate and fast counting
devices were needed which would enable the preparation of bombing and artillery tables
requiring high precision, and the nuclear bomb could be developed further. The disintegration
of the Austro-Hungarian Monarchy and the Peace Treaty of Trianon deprived Hungary of its
traditional markets and a significant part of its economic resources. As being reduced both in
population and in area, the country needed a new base for its economy.’

The period between the First and the Second World War was largely characterised by
industrial prosperity, the increase in physical researches, with massively improving computer
science and mathematics, and together with high quality educational and cultural policies.
Naturally, the private law means of establishing modern economy appeared in Hungary as early

4 Aresearch exclusively based on Hungarian legislations regarding the Austro-Hungarian Monarchy.

5 IBOLYA KATALIN KONCZ: The Development of Patent Law in 19th Century Hungary in: Hurdik, Jan: Lavycki Petr;
Valdhans, Jiri (szerk.) Dny Prava 2014 — Days of Law 2014 Cast I. Soukromé pravo a civilni proces v dynamice vyvoje
Brno, Csehorszag: Masarykova Univerzita (2015) 492.. pp.121-134. p.14.

6 MARSHALL A. LEAFFER: Inventing the Industrial Revolution: The English Patent System 1660-1800 in: American

Journal of Legal History, Volume 34, Issue 4, October 1990, pp. 422-423, p. 422.

JANOS ESTOK: Uton a modern Magyarorszag felé (~on the way to a modern Hungary) in: Estok Janos: Uton a modern

Magyarorszag felé in: Egy hivatas 120 éve — A Magyar Kirdlyi Szabadalmi Hivataltol a szellemi tulajdon Nemzeti

Hivatalaig (~120 years of a profession — From the Hungarian Royal Patent Office to the National Office of Intellectual

Property) (edited by: Zsuzsanna Tészegi) Typotex Elektronikus Kiadé Kft Budapest, 2016. pp. 9 to 11.
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as in the 1920’s. Although a unified code of private law was only to be released decades later,
legislations regulating certain fields were adopted and effected by the legislator bodies. An
example for such legislation in Hungary was the adoption of the legislation on unfair
competition in 19238 in which the legislator stipulated the expected conduct of business
competition,® defined the different criteria for the terms ‘reprehensible commendation’
(advertising fraud)®, ‘infringement’ and ‘counterfeit’!!, the ‘damaging of reputation and
credibility’*?, the so-called “snowball-type” contract'®, and for the disclosure or unauthorised
use of business or production secrets*. In line with the intensions of the legislator, both private
and criminal law measures were used against violators of such regulators. These issues
altogether greatly contributed to the fact that several renown scholars published works in
Hungary in the 1920’s and in the 1930°s, who were also of international fame.® As a result of
the partially successful restructuring of the industry as well as of scientific industrial researches,
several Hungarian companies were able to remain in leading positions regarding the current
state-of-the-art technology of the worlds in the period between the two world wars.®

I11. THE PATENT LAW AND THE CHANGES OF ITS CONTENTS

Over the years, numerous bills were submitted for the modernisation of the 1895 Patent Law;
however, none of such bills could succeed to be adopted, and therefore the first individual
Hungarian law of such kind —with many modifications and amendments — was actually in effect
for 75 years.

Almost immediately upon the adoption of the first Hungarian patent law, there were several
comments stating that patent laws need to be often modified, in order that such laws would be
able to follow up on the development of science and technology. Naturally, this does not mean
that the complete regulation would be replaced after shorter periods, but rather that the range
and scope of patentable inventions would be reshaped and extended.’

Hungary’s accession to the Paris Convention in 1908 resulted in significant changes. As an
effect of the accession, the amendment of the Law was planned on a government level in 19009,
as Ferenc Kossuth, the Minister of Trade at that time commissioned the development of a new
draft. Nevertheless, the new draft was rejected by all of the affected professional forums,
therefore it could not be presented to the Parliament as a bill.*® Subsequently, in 1911, it was
Karoly Hieronymi, and after his death, Janos Harkany, who prepared the bill on Patent Law.

8 Act V of 1923 on Unfair Competition.

9 Section 1 of Act V of 1923 — No business competition shall be carried out in a way that it would be against fairness or
general good ethics.

10 Sections 2 to 6 of Act V of 1923.

11 Sections 7 to 12 of Act V of 1923.

12 Section 13 of Act V of 1923.

13 Section 14 of Act V of 1923 - hydra-, entitlement docket- and avalanche contract.

14 Section 15 of Act V of 1923.

15 https://mnl.gov.hu/mnl/ol/hirek/szilard_leo_es_albert_einstein_hutoszekrenyek a_ket vilaghaboru_kozott (downloaded

on: 14 February 2020).

For example ...the company called Telefunken manufactured its tubes in line with the barium cathode patent of Egyesiilt

[zz6 (“United Lightbulb”) for 8 years, and that is why Egyesiilt 1zz6 did not get crushed in the course of the patent battle,

but it rather got entitlements, in exchange for the reduction barium-cathode patent to such essential key patents such as the

Schottky Patent ... ... Up until 1933, electron tube manufacturing received no help or assistance from any party, and the

participants of the research could only rely upon their own knowledge, inventions and ingenuity, and they still were able

to resolve essential problems in such circumstances at the same time as other large laboratories abroad, often surpassing
and preceding them.” http://www.holux.hu/publikaciok/A_Tungsram_marka_tortenete.pdf (downloaded on: 20 February

2020).

7 For example, medicines and chemically produced substances could not be patented, according to Section 2 Subsection 4
of the 1895 patent law. Section 6 Subsection (3) a) of Act Il of 1969 more or less took over this practice.
https://arsboni.hu/munkaviszony-es-szabadalom-az-egyik-leggyakrabban-megreformalni-kivant-terulet/ (downloaded on:
15 February 2020).

18 ZSIGMOND BERNAUER: A magyar szabadalmi jog reformjéhoz (On the Reform of Hungarian Patent Law) in: Magyar
Mémok  és Epitész Egylet Kozlonye (Journal of Hungarian Engineers and Architects) 1916. Vol. 50. No. 12, pp. 64-65,
p. 64.

16
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Although the intensions for modernisation gained more and more weight, the authorisation
system did not change even in the drafts, meaning that the application of a clean opposition
procedure was considered to be applicable. Hungarian proposals were brought in line with the
provisions of the Austrian Patent Law, which characteristically means the determination of the
starting date of the patent®®, as well as the consideration of patent infringement from private
law aspects as well as from criminal aspects.

In 1914, urging the reform of the Patent Law, Henrik Feny6 found the biggest deficiency of
the legislation in the following: “although the majority of patent cases is of technical
characteristics, technical know-how only a has secondary role regarding the patent institutions,
and this adverse state should be urgently remedied for the sake of the people falling under legal
protection by means of the revision of the law.”?° As no revision took place that would actually
appear in the Law, interpreting and modifying measures were tried to be implemented through
the form of ministry decrees. In line with Ministry Decree No. 34.549/1915. K.M. (i.e. of the
Ministry of Trade), the rules stipulated in the Code of Civil Procedure applicable to standard
court proceedings became widely applied throughout proceedings of the patent office.?!

Nearly two years later, in 1916, Rudolf Schuster??, the Chairman of the Royal Patent High
Court submitted a proposal in a draft form upon the request of the Hungarian Royal Minister of
Trade that would have allowed the proper containment of the situations of the given patents.?
Rudolf Schuster had long been emphasizing the need for amending the Patent Law, stating that:
“Patent laws should be the ones that change the most frequently in the world.”?* Schuster’s
modifying proposals were also welcomed by Zsidmond Bernauer, who made his sensational
own proposals for modernisation in the Journal of Hungarian Engineers and Architects.?®
Regarding a decision made in 1920 by the Patent Court, Rudolf Schuster made the following
remark on the decision in the Collection of Credit Laws: “Many words can be said about this
issue — or rather problem — de lege ferenda. This issue, which is unsolved in our current Patent
Law, is proof that this Law needs to be reformed.?®

19 Section 17 of Act XXXVII of 1895 — on patents of inventions — stated that “Patents shall be granted for a period of 25
years as of the announcement of the given invention.” Magyar Torvénytar Millenniumi Kiadas (Collection of Hungarian
Laws, Millennium Edition), Edited by: Dezs6 Markus, Grill Karoly Nyomdaja, Budapest, 1896. However, the draft bill
considered the starting point of the publication of the announcement of inventions, in line with the relevant Austrian and
German practices. A magyar szabadalmi jog reformjahoz (On the Reform of Hungarian Patent Law) in: Magyar Mérnok
és Epitész Egylet Kézlonye (Journal of Hungarian Engineers and Architects) 1916. Vol. 50. No. 12, pp. 64-65, p. 64.

20 HENRIK FENYO: Szabadalmi intézményeink mai allapota (~The Current Status of Our Patent Institutions) in: Magyar
Mérnok és Epitész Egylet Kozlonye Kozlonye (Journal of Hungarian Engineers and Architects) 1914. Vol. 48. No. 8 pp.
138-142; p. 138.

2L Pursuant to Section 202 of Ministry Decree No. 34.549/1915. K.M., the provisions of the current Code of Civil Procedure
were stipulated as applicable supplementary regulations.

22 Rudolf Schuster was born in 1860 in Medgyes, Transylvania, he first worked as a lawyer and later as a public administration

judge. From 1914, he was appointed the chairman of the Patent Court, and from 1915, the Chairman of the Royal Patent

High Court. His excellent professional achievements include the editing of the summarising work titled “Hiteljog Tara” (A

Register of Credit Law). He eventually received a nobleman title as a recognition of his merits. (Istvan Godolle: A Magyar

Iparjogvédelmi és Szerz6i Jogi Egyesiilet 100 éve: torténeti és archontologiai vazlat — 100 Years of of History of the

Hungarian Industrial Rights and Intellectual Rights Protection Association: a Historical and Archontologian Study).

ISTVAN GODOLLE: A Magyar Iparjogvédelmi és Szerz6i Jogi Egyesiilet 100 éve: torténeti és archontologiai vazlat (100

Years of of History of the Hungarian Industrial Rights and Intellectual Rights Protection Association: a Historical and

Archontologian Study), p. 20.

ERNO SZARKA: Iparjogvédelem Magyarorszagon — 100 éves a magyar Szabadalmi Hivatal (The Protection of Industrial

Rights in Hungary — the Hungarian Patent Office celebrates its 100 years of operation) http://www.bibl.u-

szeged.hu/porta/szint/tarsad/jog/iparjog.hun (downloaded on: 24 January 2020) This standpoint was also represented by

Henrik Feny6 in 1914. See Henrik Feny6: Szabadalmi intézményeink mai allapota (~The Current Status of Our Patent

Institutions) in: Magyar Mérnok ¢és Epitész Egylet Kozlonye Kozlonye (Journal of Hungarian Engineers and Architects)

1914. Vol. 48. No. 8 pp. 138-142; p. 138.

% ZSIGMOND BERNAUER: A magyar szabadalmi jog reformjéhoz (On the Reform of Hungarian Patent Law) in: Magyar
Mérndk és Epitész Egylet Kozlonye (Journal of Hungarian Engineers and Architects) 1916. Vol. 50. No. 12, pp. 64-65, p.
64.

% Zsigmond Bernauer also came to this conclusion in 1916. See: ZSIGMOND BERNAUER: A magyar szabadalmi jog
reformjéhoz  (On the Reform of Hungarian Patent Law) in: Magyar Mérok és Epitész Egylet Kozlonye (Journal of

23
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Subsequently, in 1920, an Amendment was issued?’, only in a total of 11 Sections. The
current professional circles did not focus on the contents of this Amendment, but rather on the
significance of its adoption. Several circumstances made the amendment of the Patent Law
unavoidably essential. One such circumstance was that the First World War resulted in such
social and political changes, which required the introduction of new provisions. Several patents
could not be made use of properly, and their protection periods were intended to be extended.?
The other reason is related to monetary erosion, as consequently, fees specified in the Law
could be considered to be of very small value.? The third problem was how to set up the council
of the judicial department operating within the framework of the Patent Office. According to
the 1895 Law, two legal and two technical experts were included in the council further to its
chairman, and this council of five had to make the decisions.® In practice, however, the council
judge positions of legal expertise could not be filled. Consequently, it was also impossible to
comply with the provision according to which the judge taking part in the decision-making of
the given appealed decision could not be part of the legal remedy forum.3! As a result of all the
above issues, continuous work became difficult, or even almost impossible in certain cases.
These conditions were resolved by means of the provisions of the Amendment, according to
which judges of standard courts were assigned to deal with patent law disputes and decisions.

IV. THE STRUCTURE AND OPERATIONS OF THE PATENT COURT FROM 1920
TO 1949

For 24 years after its establishment, the Patent Office operated “by appearance, as a public
administration authority”, but actually as a court. Despite the fact that the permanent technical
expert members of the Office were appointed to be judges, they were still not equal to the “legal
expert judges”, although the decisions on basic professional issues were usually made by the
engineers. Based on the changes adopted in the form of Act XXXV of 1920 after lengthy
debates and preparations, the characteristics of the Patent Office changed: “it has become a real
judicial court with all the accessories of independent judicial decision-making”.3? This was all
resolved at the beginning of the 20" century by means of the reinterpretation of the relations
between the application and the court departments and by eliminating the function of an external
member in the process, as well as by reregulating disciplinary liability. In the range of the
individual courts in the Dual Monarchy Era, patent offices are outstanding because they had the
only dual level court offices out of all such individual courts. The new titles of these two levels,
namely the Hungarian Royal Patent Court, and the Hungarian Royal Patent High Court also

Hungarian Engineers and Architects) 1916. Vol. 50. No. 12, pp. 64-65, p. 64.; Rudolf Schuster: Hiteljog Tara, (Collection
of Credit Laws), Vol. 1. (1921, Budapest).

27 Act XXXV of 1920 — on the amendment and supplementation of certain Provisions of Act XXXVII of 1895 on Patents for
Inventions.

Section 2 of Act XXXV of 1920 — The Patent Court is entitled to extend the time period of patents (as regulated in Section

17 of Act XXXVII of 1895) submitted or already approved as of 31 July 1914 or in the period thereafter until the date of

this Act coming into effect for a period of up to six years (Section 3), even if a given patent would otherwise have expired

at the time of this Act coming into effect due to the expiration of the period of protection.

The termof a patent can only be extended if the given invention could not at all or very slightly become used or applied due

to the war or to the economic circumstances and if such an extension does not have adverse effects on the economy.

2% Section 8 of Act XXXV of 1920 — Upon being in agreement with the Minister of the Royal Hungarian Treasury, the
Minister of Hungarian Trade shall be entitled to increase or decrease the fees stipulated in Sections 45 and 46 of Act
XXXVII of 1895 until further legislative regulations.

30 Section 25 of Act XXXVII of 1895 — “The Court Department shall make decisions in the form of a council of five, under
the chairmanship of the Chairman of the Patent Office or his Deputy, with the other four members being two certified
judges and two technical experts of the Patent Office.”

31 Section 25 of Act XXXVII of 1895 — “No persons shall be allowed to take part in the sessions of the Court Department
who were contributing members in the decision-making process of the given appealed order.”

%2 FERENC MARSCHALL: A negyvenéves Szabadalmi Biroség (~The forty-year-old Hungarian Patent Court) A Magyar

Mémok-  és Epitész-Egylet Kozlonye (Journal of Hungarian Engineers and Architects) 1936. Vol. 70. No. 21-22, 1936,

pp. 193-195.
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reflected this characteristic of being individual courts. The independent dual level court system
was eliminated in 1927 in such way that the jurisdiction for making secondary decisions was
taken over by the Hungarian Royal Curia from the Hungarian Royal Patent High Court, which,
as a consequence of losing such jurisdiction, ceased to operate as an organisation.®® The Patent
Court did not operate as a public administration authority, but as a special, separate court, and
had its own judicial organisation of judges, in possession of safeguards of judicial
independence. The Court of Competence classified it to be a special court and evaded making
a decision on the prevailing force of either the Patent Court or the Budapest Royal District
Court, referencing that the Act on the Court of Competence3 did not order the decision-making
on the conflicts of competence between standard and special courts as the responsibility to be
undertaken by the Court of Competence.® Any appeals against the decisions made by the Patent
Court were sent to the Royal Curia out of the standard courts. In consideration of the above, it
can be stated that after the year of 1927, any conflicts of competence occurring between the
Patent Court and other standard courts had to be decided by the mutual higher court, i.e. by the
Royal Curia. In order to retain professional competence, the legislation ordered patent jurors to
be appointed for a period of five years out of the professors of the Hungarian Royal Joseph
Technical University.*® This measure created serious aversions in the circles of contemporary
experts, as they feared, just as Laszlo Papp stated, that “the loosening of the closed individual
court system that was the safeguard for a highly renown patent law services throughout Europe
shall result in lower quality.” However, referring to the need for maintaining the balances of
the general government, legislators approved the elimination of the Patent High Court.3” Based
on the posterior case law analysis, it was revealed that this change — despite the former concerns
— did not cause problems in legal services. The High Patent Council of the Curia consisted of
the Chairman, two judges and two jurors; may times such judges or jurors were selected from
the officials of the Patent Court. In 1936, the court staff of the Patent Court had 17 members,
out of which 12 were engineers and five were lawyers. In the patent granting proceeding, the
Office was the proceeding body on both levels “in ... ad hoc selection not separated in terms
of organisational structure”.3

V. THE APPLICATION OF HUNGARIAN PATENT LAW AND THE RELEVANT
PRACTICAL ACHIEVEMENTS

The Hungarian Patent Institution celebrated its fortieth anniversary in 1936. | would like to
summarise the outcome of my research quoting speeches during the celebratory assembly held
on 25 June 1936 in the lecture hall of the Hungarian Academy of Sciences: Géza Bornemisza,
Minister of Industrial Affairs spoke about the significance of patent law and the achievements
of the Patent Office. “Today, the number of patent applications submitted in Hungary has by
far exceeded one hundred thousand, and there are currently more than 16 thousand patents in
effect. We enlist 2,500 patents annually, nearly half of which is of domestic origin. The extent
how patent owners find it important to register a patent in Hungary is clearly shown by the fact
that since 1932, when the patent protection period was increased from 15 to 20 years, the
number of extensions shows a growing tendency.” Regarding trademarks, the Minister of
Industrial Affairs highlighted the following: “The high industrial significance of the protection
of trademarks is demonstrated by the fact that companies keep extending their popular

33 Section 1 of Act XX of 1927 on the Cessation of the Hungarian Royal Patent High Court and the relevant provisions.

3 Act LXI of 1907.

35 Court Decision No. Hb 62.1922 — Hataskéri jogszabalyok és hataskori hatarozatok tara (Collection of Legal Competence
and Jurisdiction Regulations)(edited by Gyula Térfi) Vol. XI, 1918-1923. Magyar Kiralyi Igazsagligyminisztérium
Budapest, 1924. pp. 257-260.

% Section 2 of Act XX of 1927.

37 PAPP: op. cit. (85), pp. 91-96.

% MARSCHALL: op. cit. (93).
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trademarks every 10 years, again and again, with some companies having their trademarks for
even 50 or 60 years.” Finally, Géza Bornemisza also discussed issues yet to be regulated, just
to mention a few, among others: increasing the legal safety of patent owners, settling the issue
of patents submitted by employees, regulating sample protection, as well as the clarification of
the poverty law. In 1936, i.e. four decades after the establishment of the Patent Office, the
patent inventory was a huge collection of 5 million units on the domestic and foreign
descriptions of patents, carefully stored in a system. The other main speaker of the celebratory
assembly was Zoltan Schilling, the Office Chairman, who started his speech with these words:
“The life of inventors has always been very difficult. Very few of them have lived to enjoy the
fruits of their inventions. Nevertheless, if the situation of an inventor is difficult today, it was
even harder in the old times, when there were no laws and legislations protecting the rights of
inventors and when the granting of privileges depended on the graces of emperors, and
practically the only way of protection against counterfeiting and circumventions was to keep
inventions in secret.”*°

Schilling considered the most significant achievement of the first independent Hungarian
Patent Law as follows: “... we placed the fate of patent law as intellectual property in the hands
of an independent court of justice, and this is an enormous step in the field of legal services,
because further to ensuring complete independence and impartiality on an institutional level
regarding the granting of patents, it is now the prevailing of the law practices that dominate this
field and the success of inventors no longer depend on the graces of emperors, or on the more
or less controllable measures of public administration, and therefore we have become pioneers
in this regard among the developed countries.”*! Regarding the number of patent applications,
Zoltan Schilling considered Hungary’s joining of the Paris Convention in 1908 to be of great
significance, which “caused a very sharp increase in the number of patent applications”. In
1897, the number of submitted applications was 3,678, while in 1909 this number was 4,870,
and in 1913 it was 5,686. “And by these means, we then came to the peak number of these 40
years’ achievement, as the Great War ended the greatly improving patent situation in 1914.”
Certain further pieces of data were also presented: The number of patent applications submitted
in 1924 was 2,669, and it was 4,202 in 1929, and 4,447 in 1935; however, more than half of
such applications have been submitted “with the application of the poverty law”, and, moreover,
“a majority of such applications is rather crude in notion, or an already outdated standing point,
which cannot be approved to become a patent.” While in the “better times” 70 or 80% of the
applications indeed became patents, in the current “hard times”, the rate of applications actually
becoming patents was as low as 50 to 60%.%? The participants of the 40" anniversary celebration
could not foresee then how the other world war would not allow the 50" anniversary celebration
to be held ...

VI. SUMMARY

The realisation of lawyers practicing between the two World Wars stating that the patent law
regulations effective in the Dual Monarchy Era would require changes proved to be correct.
They noted with appropriate sensitivity that after the First World War, such drastic social,
economic and modernisation changes occurred in the Central Eastern European region, which

3  GYORGY BIRO: A M. Kir. Szabadalmi Birosag jubileuma (~The Anniversary of the Hungarian Royal Patent Court). A
Magyar Mémok- és Epitész-Egylet Kozlonye. (Journal of Hungarian Engineers and Architects) 1936. Vol. 70. No. 31-36,
1936, pp. 238-239.

40 7ZOLTAN SCHILLING: A M. Kir. Szabadalmi Birésag elndkének eléadasa negyven éves szabadalmi intézményiinkrol
(~The Lecture of the Hungarian Royal Patent Court on the forty years of our patent institution). Szabadalmi Kozl6ny
(Patent Journal), Vol. 41, No. 13, 1936, p. 160.

4 SCHILLING: op. cit. (98), p. 161.

42 SCHILLING: op. cit. (98), pp. 162-163. (In this text, Schilling Zoltan referred to the convention later on referenced as the
Paris Convention in the relevant literature as the “International Union for Industrial Right Protection”).
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had to be followed up by means of the re-regulation of patent laws. Regarding organisational
structure, the system of individual court was favoured to be applied, and although the naming
of the courts changed, the individual court type remained. The established, closed, individual
court system, which was an essential prerequisite for independent patent right procedures across
Europe, was, strictly in terms of structure, broken in Hungary, when in 1927 the Hungarian
Royal Curia was appointed as the appeal court instead of the Hungarian Patent Appeal Court.
However, the established practices demonstrate, as a Hungarian particularity, an interim
solution, because an individual high patent court was formed within the framework of the
Hungarian Royal Curia. Even upon this restructuring, the most important criterion could be
complied with, i.e. that the vindication of patent rights had to remain in the hands of individual
courts.*®
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patent laws, patent right regulations, Hungarian Patent Appeal Court,
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PRAVO NA ODPOR A KONCEPT BRANICI SE
DEMOKRACIE — CESKY PRISTUP

THE RIGHT TO RESISTANCE AND CONCEPT OF
DEFENDING DEMOCRACY - THE CZECH APPROACH

Jiirt Mulak!
https://doi.org/10.33542/S1C2022-2-06

ABSTRAKT

Tento ¢lanek?® pojedndva o pravu na odpor a 0 konceptu branici se demokracie z perspektivy
pravniho Fadu Ceské republiky. Nejprve je vymezena idea prava lidu na odpor, posléze
predstaveno prdvo na odpor v Ceském pravnim rdadu. Upozornéno je rovnéz na vztah
materialniho ohniska ustavy a prava lidu na odpor. Druha cast prispévku je vénovana otazce
konceptu branici se demokracie, kde se zameéruji na zdkladni dilema, zda demokraticky pravni
stat muze omezit zdakladni prava a svobody, a rovnéz i na vytky, které jsou vzndseny proti tomuto
konceptu.

ABSTRACT

This article deals with the right to resist and the concept of defending democracy from the
perspective of the legal order of the Czech Republic. First, the idea of the people’s right to
resistance is defined, then the right to resistance is introduced in the Czech legal system.
Attention is also drawn to the relationship between the material core of the constitution and the
people’s right to resist. The second part of the paper is devoted to the issue of the concept of
defending democracy, where | focus on the basic dilemma of whether a democratic state
governed by the rule of law can restrict fundamental rights and freedoms, as well as the
allegations that are raised against this concept.

I. UVOD

Podle ¢l. 23 Listiny zakladnich prav a svobod maji obané maji pravo postavit se na odpor
proti kazdému, kdo by odstranoval demokraticky fad lidskych prav a zakladnich svobod,
zalozeny Listinou, jestlize ¢innost Gstavnich organti a u¢inné pouziti zdkonnych prostiedk jsou
znemoznény. Pravo na odpor, které je spojeno s principem svrchovanosti moci lidu, je zaloZeno
na pfirozenopravnim principu lidskych prav. Navazuje téz na ¢l. 9 odst. 2 Ustavy Ceské
republiky, které stanovi, Ze zména podstatnych nalezitosti demokratického pravniho statu je
neptipustna.® Clanek 23 Listiny zakladnich prav a svobod lze chéapat jako krajni prostfedek,
posledni tstavni pojistku (danou ob&aniim) proti ohrozeni demokratického pravniho statu. Jeho
cilem muze byt jen udrzet ¢i obnovit demokraticky fad lidskych prav a zakladnich svobod. Jako
takové je dano obcantim proti komukoli - proti vnéjs$i moci, ktera zemi okupuje, i proti domaci

1 JUDr., Ph.D., Univerzita Karlova, Pravnické fakulta, Praha, Ceska republika
Charles University, Faculty of Law, Prague, Czech Republic.

2 Tento piispévek je vystupem projektu Cooperatio védni oblast Law (LAWS), ktery je feSen na Pravnické fakulté Univerzity
Karlovy. Ptispévek je upravenou verzi kapitoly & 5 diplomové prace autora - MULAK J.: Materidlni ohnisko ustavy.
Diplomova prace. Plzen: Zapadoceska univerzita v Plzni, Fakulta pravnicka, 2015, Vedouci prace: JUDr. Tomas Pezl,
Ph.D., oponent: prof. JUDr. Pavel Héllander, DrSc, s. 89 — 102.

3  MULAK, J.: Nezménitelna ustanoveni ustavy — komparativni studie. In: Pocta Karlu Klimovi k 70. narozeninam.
Ustavnost jako kritérium pravniho adu (narodniho a evropského). Praha: Metropolitan ~ University ~ Prague  Press,
Wolters Kluwer, 2021, s. 67 — 86.
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vlad¢, jez ziska moc jakymikoliv prostiedky (tedy i legalnimi) a odstranuje zaklady
demokratického pravniho statu, zejména lidskych prav a zékladnich svobody.

I1. POJEM PRAVA LIDU NA ODPOR A JEHO REFLEXE V USTAVNIM PORADKU
CESKE REPUBLIKY

1. Idea prava lidu na odpor

Pojem prava na odpor je tradi¢ni soucasti pravniho a politického mysleni, nebot’ je na jedné
stran¢ nastrojem a garanci udrzeni fadu urcité kvality, na stran¢ druhé vSak hrozi kazdému fadu
subverzi spontanni, tj. nereflektované poslusnosti. V jadru celého konceptu se nachazi idea
omezené moci. K otazce se jiz v minulosti vyjadiil Johannes Althusius, ktery piipomnél, ze
odporu lze dosahnout, az kdyz vy&erpany viechny legalni prostfedky napravy.* Na Althusia
navazuje i teoretik spoleCenské smlouvy a délby moci John Locke, pro kterého je pravo na
odpor imanentni pravnimu statu. Locke ve svém Druhém pojednani o v1dé® vyjmenovava &tyfi
konkrétni ptipady,® kdy vladce pouziva svoji silu bez ohledu na zakony a proti vefejnému
dobru. Pokud se tak déje systematicky, vznika podle Locka vale¢ny stav mezi vladcem a lidem,
kdy lidé mohou odporovat vladci 1 silou stejné jako v pfirozeném stavu. K udrZeni vetejného
dobra podle Locka nestadi ,,vidda zakona*, ale je potfeba i prerogativy (za Gicelem efektivity)’
a prava na odpor (za Gcelem obnoveni). Pravo na odpor je zde vlastné v situaci, kdy je ,,vlada
zakona“ zalozena spolecenskou smlouvou, opusténa, a realizuje se tedy mimo zakon. Locklv
lid je tak suverénem, ktery mize zménit ¢i zruSit stat (moc ustavujici). V koncepci Jeana
Jacquesa Rousseaua je odpor mozny proti vlade, kterd porusuje spoleéenskou smlouvu,
nadmérnym nasazenim sily, nebot’ vlada je vykonavatelem vile suveréna — lidu, obecné viile,
a jako takova miize byt odvolana, protivi-li se této vili.

Pravo na odpor bylo i pifedmétem z4jmu Immanuela Kanta. Ten nejprve vychazel z toho, ze
vladce neni poddan ptinucovacimu zakonu, protoze on jediny mize vykonavat pfinucovani.
Pozdé&ji chape vladce jako urad vykonné moci, kde i on je podfizen pravu, tudiz mize byt
sesazen suverénem, ktery podiizen pravu neni.® V Kantové koncepci byva pravidlem, Ze
zakonodarcem (vladcem) je monarcha v autokracii a proti takovému neni mozné se stavét na
odpor, natoz Gtocit na jeho osobu ¢i zivot, nebot’ by to znamenalo znicit cely stat a jeho tstavni
uspofadani. Lid se miZe na n& pouze obracet se stiznostmi ¢€i plisobit vefejnym minénim.
Zména tUstavniho uspofddani je mozna jen pomoci reforem,® nikoli revoluci. Kdyz vsak
revoluce nastoli nové ustavni uspotadani, je takové nelegalni a vSichni ti, co proti nému stavi,
jsou v pravu. Jinou otazkou je, zda se lid ve smiSenych Ustavach muze prostfednictvim
parlamentu stavét proti vladci odpor. Zde vSak Kant odpovida, Ze je moZny pouze pasivni

odpor, tedy odmitnuti poslusnosti, nikoli v§ak jeho svrzeni.'

4 KYSELA, J.: Pravo na odpor a ob&anskou neposlusnost. Brno: Doplngk, 2001, s. 37.

5 LOCKE, J.: Druhé pojednani o vladé. Praha: Svoboda, 1992.

6 Zaprvé, pokud kniZe jako drzitel vykonné moci uchvati zdkonoddrnou moc. Za druhé, pokud kniZe nesvola sném nebo ho

omezi. Zatteti, pokud knize svévolné zméni zpuisob volby nebo voli¢e. Koneéné zadtvrté, pokud je narod podroben cizi

moci. KYSELA, J.: Pravo na odpor a ob¢anskou neposlusnost. Brno: Doplnék, 2001, s. 41. Recentni terminologii fe¢eno,

pokud bude porusen 1. princip délby moci, 2. princip vlady vétSiny a vlady na cas, 3. princip aktivniho a pasivniho

volebniho prava, 4. nahrazeni suverénni moci (zniceni Gistavy).

Prerogativa je pravomoc panovnika, aby jednal podle rozvahy za ti¢elem vefejného dobra v situaci, s niz zakony nepo¢itaji.

Jde o jakysi doplnék k zakonodarné moci za ticelem zdokonaleni vefejného dobra. Kontrolovatelna je jen pravem na odpor.

8 Nutnym postulatem pro stanoveni pravnich norem je existence suveréna - zakonodarna moc. Tu mé lid jako celek (omezeny

na aktivni obCany), nebot’ pro Kanta je totiz neptedstavitelné, ze by vile lidu mohla ptijmou zékon, ktery by skodil lidu

jako celku.

Tyto reformy se v§ak mohou tykat jen vykonné moci, nikoli zakonodarné, ktera je suverénni.

10 KANT, I.: Zdklady metafyziky mravii. Praha: Oikoymenh, 2014. V této souvislosti Ize uvést vyrok Reinholda Zippeliua o
tom, zZe ,,O pravni kvalifikaci revoluci rozhoduje tispéch. Selzou-li, maji vyznam trestnépravni, podafi-li se, maji vyznam
statopravni.“
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Préavo na odpor se jako moderni pozitivné-pravni institut objevilo v Prohlaseni nezavislosti
z roku 1776: ,, ...kdyz dlouhd Fada pripadii zneuziti moc a skutkii bezpravi, sledujicich neustale
tentyz cil, svédci o umyslu podrobit lid naprostée krutoviade, pak je jejich pravem, ba i
povinnosti takovou vladu svrhnout a zajistit si nové strdazce své pristi bezpecnosti a v Deklaraci
prav clovéka a obcana z roku 1789 jako jedno z fundamentalnich prav, k jejichz zachovani je
ziizeno politické spoleCenstvi: ,, Smyslem vsech politickych sdruzeni je zachovani prirozenych
a nezadatelnych prav cloveka. Témito pravy jsou svoboda, viastnictvi, bezpecnost a odpor proti
utlaku. “!* V pozd&jsi jakobinské Deklaraci prav ¢lovéka a ob&ana z roku 1793 upiesnéno a
rozsiteno.*? Pozornost pravu na odpor vénoval i Carl Schmitt, ktery poznamenava, Ze stat bud’
je, a pak tedy neumoznuje zadny jiny ,,Stand* (status, stav), tim spise ne ,,Wider-Stand* (opa¢ny
stav, odpor), anebo neni. Podle Schmitta je pravo na odpor neorganizovatelné,
neuskutecnitelné, ¢i jinak nemyslitelné ve statnich normach.’® Ve své Politické theologii pak
pievadi problém Vv tvahu o suverenité - pokud je suverénem knize, tak mu nalezi vysada moci
a nasili; je-li suverénem lid, ma neomezené pravo na revoluci.'*

Podle Jana Kysely by vSak piesngj$i bylo vnimat pravo na odpor jako systémovou zaruku
uchovani politického tadu, ktery garantuje jind prava, nez je pravo na odpor (svoboda,
vlastnictvi, bezpeci). Lid tak ma byt strdzcem vlastnich svobod. Jde vSak o to, v jaké roli tu lid
vystupuje.’® K tématu dvojiho lidu (suverénniho a nesuverénniho), probéhla tuzemska
polemika mezi iusnaturalistou Vladimirem Kloko¢kou®® a pravnimi pozitivisty Frantiskem
Samalikem'” a Vaclavem Pavlitkem,'® jejiz podstatou byla mira vazanosti lidu Gstavnimi
pravidly.’® V optice toho prvniho je lid ve jménu individualni svobody omezen pravidly a
procedurami, z hlediska toho druhého je jeho viile nejvyssi autoritou, ktera je zptsobila pravidla
,prebit*.2® V pozadi tohoto sporu je otazka, zda suverénem je hypoteticky lid spolecenské
smlouvy, lid ustavujici moci, lid davajici ustavu, anebo jim je lid empiricky, fakticky, aktualné
se projevujici v kazdodenni realité volbami nebo referendy. Na té prvné uvedené predstavé mj.
spociva konstrukce klauzuli vé¢nosti, zatimco s predstavou druhou je spojeno nanejvyse jen
proceduralni omezovani vule lidu, nikoliv vSak tabu. Nevyhodou pojeti prvniho je moZzZnost
dosti vyrazn€¢ omezovat realizaci zajmi zivych lidi s odkazem na vali fiktivniho lidu,
nevyhodou pojeti druhého riziko zvrhnuti se v tyranii vétsiny.?

Préavo na odpor slavilo renesanci spolu s doktrinou pfirozenych prav po II. svétové valce v
reakci na selhdni mechanismt pravniho statu ve formalnim pojeti. To vedlo k deklarovani
zlocint, jejichz protipravnost je ziejma i bez vyslovné pravni Gpravy ¢i k rozvoji kogentnich

11 Clanek 2 Deklarace prav Glovéka a ob&ana z roku 1789.

12 Srov. Clanek 33 - 35 jakobinské Deklarace prav &lovéka a ob&ana z roku 1793. Cl. 35 deklaroval: ,, Pokud vidda porusuje

18 SCHMITT, C.: Verfassungsslehre. Berlin: Humbolt, 2003, s. 18 an.

14 SCHMITT, C.: Politische Theologie. Vier Kapitel zur Lehre von der Souverinitit. Berlin: Duncker & Humbolt, 2004, s.
38.

15 KYSELA, J.: Ustava mezi pravem a politikou. Uvod do tstavni teorie. Praha: Leges, 2014, s. 97 - 124,

16 KLOKOCKA, V.: Nové pojmy v Ustavé Ceské republiky I, II. Politologicky ¢asopis, ¢. 1 a 2, 1994.; KLOKOCKA, V.
Ke sporu o pojem suverenity lidu. Politologicky &asopis, &. 2, 1995. KLOKOCKA, V.: Poslanecky mandat v systému
reprezentativni demokracie. Politologicky &asopis,é. 1, 1996. Na mnoha mistech t¢2 KLOKOCKA, V.: Ustavni systémy
evropskych stati. Praha: Linde, 2006.

7 SAMALIK, F.: Suverenita lidu v ideji a kazdodennosti tstavniho rezimu. Prévnik, &. 6, 1997. SAMALIK, F.: Ustava CR
zpohledu prava na odpor. Pravnik, ¢. 8,2001. SAMALIK, F.: Ustava seviena v protikladech restaurace. Brno: Masarykova
délnicka akademie, 2008.

18 PAVLICEK, V.: O &eské statnosti. Uvahy a polemiky 1-3, Praha: Karolinum, 2002, 2003, 2009.

19 7 obecngjsiho hlediska jde o spor mezi istavnim liberalismem a ustavnim populismem.

20 Ve koncepci Carla Schmitta je empiricky lid suverénem pravé tehdy, je-li zptisobily pravidla ,,pfebit”, odsunout &i

suspendovat.

ADAMOVA, K.: Tyranie vétsiny - 3picka ledovce ledovee ohrozujiciho soudasnou demokracii. Acta Universitatis

Carolinae - luridica, 1/2013, s. 71 - 81. HORAK, F.: Tyranie vétiny. In: ANTOS, M. - WINTR, J. (eds.) Ustavni ramec

politiky. Praha: Univerzita Karlova, Pravnicka fakulta, 2014, s. 17 - 28.
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zéasad mezindrodniho prava. Koncepce Gpravy zminéného prava je zde blizsi pozitivistickému
pfistupu nez v jinych tustavach, v nichz je zakotvena. Ve Francii se pravo odvozuje z platné
Deklarace prav ¢lovéka a ob&ana (1789).22 Ve Spolkové republice Némecko a jejim Zakladnim
zakoné (1949) je pravo na odpor vymezeno $ifeji.® Na ¢eské izemi ma pravo na odpor dlouhou
tradici,?* pfi¢emz jen ve dvacatém stoleti bylo aktivovano pfinejmensim tfikrat.?>

2. Pravo na odpor v ¢eském pravnim radu

Zvlastni ustavni postaveni v Listin€¢ zakladnich prav a svobod ma pravo ob¢anti postavit se
na odpor proti kazdému, kdo by odstranioval demokraticky fad lidskych prav, zalozenych
Listinou, jestlize je vylouCena cinnost ustavnich orgdni a ucinné pouziti zédkonnych
prostfedki?® jsou znemoznény. Struktura prava na odpor, tak jak je stanovena v Listing je
pomémé jasna.?’ Jaky je viak vyznam tohoto ¢lanku? Jiti Boguszak se domniva, ze mize byt
vhodnou zarukou nezménitelnosti podstatnych nalezitosti demokratického pravniho statu (¢l. 9
odst. 2 a 3 Ustavy). Boguszak viak zaroven poukazuje na jeho blizkost pozitivistickému
piistupu, coz vede k rigoréznim a obtizné splnitelnym podminkam mozné realizace.?® Vladimir
Klokocka operuje s pravem na odpor jako doplitkem prava na revoluci, které je mu
neoddiskutovatelnym pravem moci ustavujici (lidu) odstranit zfizeni, jeZ by se mu znelibilo.
Clanek 23 je tak touto optikou doplnénim v podminkach pravniho statu, pfi¢emz konkrétni
podoba piislusného ustanoveni v§ak nemize branit lidu stdt zménit, jinak by totiZ pfestal byt
suverénem.?

Obsahem je tedy pravo lidu postavit se na odpor, tj. pokusit se odvratit zdsah smétujici proti
zéakladiim demokratického pravniho statu za splnéni dvou kumulativnich podminek: (1) ¢innost
ustavnich organt a u¢inné pouziti jsou znemoznény (vyfazeni Ustavnich organti) a (2) odpor
sméfuje jen proti tomu, kdo by odstranioval demokraticky fad lidskych prav a zakladnich prav
zalozenych Listinou.

K prvni podmince je tieba uvést, ze nemtze jit o jakoukoli dysfunkci statnich organt, ale
musi se jednat o systémové selhani, slovy Vaclava Pavlicka o ,,stav istavni nouze“, tj.
zejména znemoznéni konani svobodnych voleb a nedodrZzovéani prava podilet se na sprave
vefejnych zaleZitosti (¢1. 21 a 22 LZPS).%! Prava na odpor se tedy neni mozné domahat, pod je
stale mozno vymeénit ustavni organy volbami. Za stav Gistavni nouze je nutno oznacit jak situaci,

2 Clanek 2: ,,Ucelem kazdého politického spolecenstvi je zachovdni prirozenych a nezadatelnych prav clovéka. Tato prava

Jsou: svoboda, viastnictvi, bezpecnost a prdavo na odpor proti itlaku* Clanek 16: ,, Spolecnost, ve které nejsou zajistény
zdruky prav ani délba moci, nemda ustavu. *“ Neni-li Gistavy, ob¢ané nemaji povinnost poslouchat, maji pravo na odpor.
B Vsichni Némci maji prévo klast odpor kazdému, kdo se pokusi tento Fdd odstranit, jestlize neni mozny jiny zpiisob
napravy.*
V praktické urovni lze za jeho vykon povazovat kazdou ze tfi prazskych defenestraci (1419, 1483, 1618), pficemz u té
posledni bylo toto pravo dokonce kodifikovano, kdyz vzboutené stavy zakotvily pravo svrhnout krale , bude-li porusovat
lidska prava. KYSELA, J.: Pravo na odpor a ob¢anskou neposlusnost. Brno: Doplnék, 2001, s. 38.

% MOLEK, P.: Politick4 prava. Praha: Wolters Kluwer, 2014, s. 560 - 563.
2

24

V ramci takovych opatfeni lze klasifikovat fadné pravni prostredky, které jsou uplatnitelné kdykoli a preventivné a

nevyzaduji deklarovani néjakého stavu nebezpedi a mimoradné stavy a prostiedky, které muze stat uplatnit je ve zvlastni

situaci, zvlastnim zptisobem a docasné, pti zachovani pravidel pravniho statu jako zakaz libovtile a princip proporcionality

zasahu, coz se projevuje v tom, ze zasah nema horsi disledky nez odvracené nebezpeci a netrva déle, nez je tieba. FILIP,

J.:Ustavni pravo Ceské republiky 1. Brno: Doplnék: 2003, s. 341.

21 SAMALIK, F.: Listina z pohledu prava na odpor. Pravnik, &. 8, 2001, s. 759 an.

8 BOGUSZAK, J.: Vyusténi antinomie jusnaturalismu a juspozitivismu. Pravnik, & 6, 1995. Shodné hodnoceni, ale

S vyrazngj$imi pochybnostmi o moznosti posoudit, kdy jsou naplnény podminky vykonu prava na odpor, vyjadtil jiz diive

Vladimir Adamus - ADAMUS, V.: Demokraticky pravni stat a pravo obcanti postavit se na odpor. Spravni pravo, ¢. 5.

1993.

KLOKOCKA, V.: Ke sporu o pojem suverenity lidu. Politologicky ¢asopis, ¢. 2, 1995.

3 pAVLICEK, V.: a kol. Ustava a tistavni fad Ceské republiky. Komentat. 2. dil Prava a svobody. Praha: Linde, 2002, s.
217.

81 MOLEK, P.: Politick prava. Praha: Wolters Kluwer, 2014, s. 523 an.
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kdy jsou cinnost ustavnich organi a ucinné pouziti zakonnych prostfedkii znemoznény
(normativng), tak stav, kdy Gistavni organy své pravomoci nevykonavaji (fakticky).®? Lze si
v$ak predstavit situaci, kdy své pravomoci sice vykonavaji, ale neti¢inné.®® Co se tyce organi,
které musi byt nefunkéni, aby se aktivovalo pravo na odpor, tak musi jit ptedev§im o ty organy,
které jsou povinovany chranit fad lidskych prav a zékladnich svobod. Pijde tedy o soudy (¢l. 4
Ustavy), dale o Parlament CR (Senat a Poslaneckd snémovna), Vladu Ceské republiky a
prezidenta Ceské republiky.®* Otazkou oviem je i arbitr, ktery uréi, Ze uz takova situace nastala.
Jako arbitra ex ante si lze z historického hlediska piedstavit cirkev, nebo lid samotny. Arbitrem
ex post bude vSak zakonodarce (vydavajici zdkony o amnestii), prezident (vyhlasujici amnestii)
¢i soud, ktery bude rozhodovat o odsouzeni nebo amnestovani téch, ktefi pfi uplatnéni sahli na
zivoty, zdravi a majetky spoluobc¢anti. Findlnim arbitrem vSak budou dé&jiny. V ¢eské koncepci
S pozitivizovanym pravem na odpor muze lid vystupovat jako wvnitini zaruka funkcénosti
systému, jako lid ,,uvnitr ustavy*, ktery vykonava své pravo zaruc¢ené ¢lankem 23 LZPS, jenz
je ,,vazany stanovenym radem pravidel: nemiize totiz legalné a legitimne sam odstranovat rad,
zaloZeny Listinou, je pouze povoldn jej chranit*,*® nebo jako vnéjsi zaruka funkénosti systému,
tedy jako lid mimoustavni, suverénni, revolucni, jenz se nedovolava ¢lanku 23, nebot’ se neciti
byt vazany pravidly a omezenimi.

Druhou podminkou uplatnéni prava na odpor je jeho zaméfeni jen proti tomu, kdo by
odstranoval demokraticky tad lidskych prav a zakladnich svobod. Jan Kysela k tomu podotyka,
7e sta¢i, aby se subjekt, jenz miize byt vnitini®® i vn&jsi,®” o odstranéni stavajiciho fadu pouze
pokusil.*® Proti tomu viak mluvi skute¢nost, ze pokud jde teprve o pokus o odstranéni, tak
S nejveétsi pravdépodobnosti jesté nebude znemoznéna ¢innost ustavnich organd (podminka
prvni). Historické zkuSenosti dvacatého stoleti nas vSak poucily, ze trpélivost s témi, ktefi se
pokusili odstranit demokraticky rezim, riize neptinesla. Myslim si, Ze potieba peclivé zvazovat,
kdy si sama demokracie poradi s pokusem o své odstranéni standardnimi legélnimi
prostfedky,®® nebo kdy si s nevystaci a je nutné, aby ji ob&ané pfisli nelegalng, ale legitimné, na
pomoc.

Odpor mize mit celou fadu podob, nebot’ miize sméfovat jak vii¢i vnitinimu, tak i vnéjsimu
ohroZeni politického spolecenstvi, zrovna tak proti internimu utlaovateli nebo proti instrukcim
cizi neptatelské mocnosti. Jako takovy muize byt nasilny nebo nendsilny, aktivni ¢i pasivni.
Formy odporu sahaji od atentatu po sabotdZz, ptidat k nim Ize i stavky, formu ,,nespoluprace*
spocivajici v obstrukei urCitych ¢asti statniho aparatu, obecné odsuzovany terorismus nebo
nejrozsahlejsi revoluci. Odrazem prava na odpor je pouze revoluce lidu, tedy revoluce zdola.*
Co se ty¢e mezi (limitl) vykonu prava na odpor dle ¢l. 23 LZPS, tak ty logicky stanoveny
nejsou, nebot’ by to plisobilo spise absurdn&.*! Domnivam se vsak, Ze na vykon prava na odpor

3 PAVLICEK, V. a kol.: Ustava a tstavni fad Ceské republiky. Komentaf. 2. dil Prava a svobody. Praha: Linde, 2002, s.
217.

Napt. pokud by nebyly respektovany nalezy Ustavniho soudu CR jako hlavniho strazce ustavnosti. MOLEK, P.: Politicka
prava. Praha: Wolters Kluwer, 2014, s. 565.

3 K tomu napt. VNENK, V.: Pfimo voleny prezident Ceské republiky jako pouvoir neutre? In: VOSTRA, Z. (ed.)

Promény Gstavy a evropského prava. Plzen: ZapadocCeska univerzita v Plzni, 2018.
35 KYSELA, J. Clanek 23. In: WAGNEROVA, E. - SIMICEK, V. - LANGASEK, T. - POSPISIL, I. a kol.: Listina zékladnich

prav a svobod. Komentat. Praha: Wolters Kluwer, 2012, s. 530.

33

% Miize jit o nedemokratickou politickou stranu, kterd zabranila svému rozpusténi, nebo o protipravné (nedemokraticky)

vytvofeny statni organ, nebo osoba ¢i skupina osob typu vojenské junty uzurpujici si moc ve statg).
Z vngjsku prichazejici osoba ¢i skupina osob, ozbrojena skupina, nebo cizi mocnost, ktera chce uchvatit moc ve state.
KYSELA, J.: Pravo na odpor a ob¢anskou neposlusnost. Brno: Doplnék, 2001, s. 38.

37
38

39 Rozpusténi nedemokratické strany, anulovani nezakonného vitézstvi ve volbéch, trestni stihani pugisti a t&ch, ktefi se

pokusili o rozvrat.
40 Nikoli revoluce shora, jakou piinesly vlady osvicenskych absolutistéi. V novodobé historii napt. v Japonsku po roce 1868
dynastie Meidzi, ¢i v Turecku po roce 1921 Mustafa Kemal Atatiirk.

41 Nelze totiz omezit zdkonem pravo, které se pouziva se v kolizi s pozitivnim pravem.
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lze klast generdlni pozadavek piiméienosti nebo pfinejmensim pozadavek ,ne zjevné
nepiimérenosti &i ,,ne zjevné neprimérenymi prostiedky “.*? Zavérem uved'me Leibnizovu tezi,
ze nejlépe by bylo, zejména pro uméienost vlady i lidu, kdyby knizata byla ptresvédcena o tom,
ze lid ma préavo na odpor, a lid o tom, ze jej nema. Ve vztahu k drzitelim moci: ,, Nejste tu sami
a nejste tu navzdy. *; ve vztahu k ob&antim: ,,Jde o vds. “*

3. Pravo na odpor a koncept materialniho ohniska ustavy

Materialni ohnisko ustavy tvoii pomyslnou Grundnormu, at’ uz ji budeme chéapat v pojeti
Carla Schmitta nebo Hanse Kelsena. Ve Schmittové pojeti nam jde ptedevsim o viili lidu, ktery
rozhoduje o zékladnich nalezitostech svého statniho uspotfadani (materialni pojeti) Naproti
tomu v mysleni Hanse Kelsena jsou predmétem naseho zdjmu zakladni ustavni procedury jako
elementarni zaruky legitimity dan¢ho prava, a proto pokud ustava oznaci své ustanoveni za
nezménitelné, pak z toho vyplyva, ze schdzi kompetenéni norma pro zménu ustanoveni
(formalné-proceduralni pojeti). Materidlni ohnisko je kritériem identity ustavy a zéaroven
vyrazem tUstavnich hodnot,* které uznavame jako nejvyznamnéjsi, tedy toho, na ¢em nam v
ustavnim pofadku nejvice =zalezi, pfiCemZz metafyzika identity Ustavy neobstoji
samostatné, nybrz spolu s Tustavni etikou, respektem k tustavé. Pro soudrznost
spoleCenstvi je podstatny konsensus tykajici se jednak fundamentilnich hodnot a
ideji (zejm. svoboda, rovnost, lidskd dustojnost), dale pak zplsobii feSeni
konflikt, které se mohou protnout pravé v loajalit¢ k ustavé. Isaiah Berlin, jeden
z nejvyznamngjSich teoretikli politického liberalismu, pak chape sdilené hodnoty
jako nezbytnou podminku komunikace, nebot’ pfijeti vécného a neredukovatelného

hodnotového minima je v zékladech kazdého racionalniho jedince,® ¢&i jinak slovy Jana Kysely:

,,Okraje mohou byt mlhavé, to viak neznamend neexistenci jadra*.*®
Podobné Pavel Hollander se domniva, ze bez
usili o hodnotovy a spoleCnost integrujici - vU0¢i UGstavé transcendentni -

konsensus, nemiizeme uvazovat o suverenité lidu a o fungovani demokracie,*’
nebot v ni, dle jeho slov: ,zistava pritomen metafyzicky (realisticky) apendix, at
jiz v podobé klauzule veécnosti, pripadné v rFadé jinych ustavnich institutii (kupr.
v pravu milosti, jez neni nicim jinym, neZ institucionalizaci metafyzického rozméru
spravedinosti).”*® Teorie materialniho ohniska tustavy*® tak miZze byt chipana jako
uzitecna fikce, jenZ ma ambici byt ucinnou konstrukci a obranou pied identitarni
panikou, strachem z heterogenity.>® Zarovef materialni ohnisko plni dvé dilezité funkce,
pfedevS§im funkci ochrannou a vykladovou. To znamend, Ze tato ustanoveni nemohou byt
meénéna ani prostiednictvim Ustavnich zakont, tedy prostfednictvim ptedpist nejvyssi pravni
sily. Ustavni soud v nalezu jiz v ,,Klokotkové“ néalezu uvedl, Ze ,konstitutivni principy

42 Srov. § 6 zdkona ¢&. 198/1993 Sb., o protipravnosti komunistického reZimu a odporu proti nému.

% KYSELA, J. Clének 23. In: WAGNEROVA, E. - SIMICEK, V. - LANGASEK, T. - POSPISIL, I. akol.: Listina zdkladnich

prav a svobod. Komentat. Praha: Wolters Kluwer, 2012, s. 527, 535.

K hodnotovému zalozeni napi. VNENK, V.: Systematika pravnich principi a mald poznamka k funkci pravnich principt

za mimofadnych stavii. In: VOSTRA, Z. (ed.) Nestandardni bezpe¢nostni situace: Gistavni, mezinarodni a evropsky

pohled. Plzeni: Zapadogeska univerzita v Plzni, 2021.

4 BERLIN, L: Ctyfi eseje 0 svobodg. Praha: Prostor, 1999, s. 36 an.

% KYSELA, J.: Ustava mezi pravem a politikou. Uvod do ustavni teorie. Praha: Leges, 2014, s. 120.

47 HOLLANDER, P.: Casopis Pravnik aneb pravnickd variace Scolovy a Porubjakovy tanéirny - tivaha o normativni sile

transcendence a o komplementarnich modelech legitimity. Pravnik, ¢. 4, 2011, s. 329.

HOLLANDER. P.: Sean Connery, nominalisticka revoluce a koncept moderni demokracie. Pravnik, &. 1, 2015, s. 25.

4 FOREJTOVA, M.: Materialni ohnisko ustavy - evropské poohlédnuti. In: LYSY, M. - POVAZAN, M.
(eds.): Premeny tstavniho prava. Kontinuita a diskontinuita. Bratislava: Atticum, 2014, s. 37 an.

% BELOHRADSKY, V.: Identitirni panika v postsekularni spole¢nosti. In: PRIBAN, J. - HOLLANDER, P. a kol.: Pravo a
dobro v ustavni demokracii: polemické a kritické uvahy. Praha: Slon, 2011, s. 96 an.
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demokratické spolecnosti v ramci této Ustavy jsou postaveny nad zdkonoddrnou kompetenci a
tim ,,ultra vires “ Parlamentu. S témito principy stoji a pada tistavni stat>*

Aby ustava nebyla jen ,,fasadou”, ,,fackovacim panakem®, tedy aby mohla plnit zasadni roli
a vliv na formovani pravniho fadu a ¢innosti, pro fungovani spolecnosti jako takové, musi byt
naplnéna urcitou materii, pfi¢emz tuto materii muze jeste rozd¢lit na podstatnou (kvalifikované
ustavni pravo, zakladni principy uréujici charakter spojené s imperative nezmeénitelnosti) a
odvozenou (jednoduché ustavni pravo, dopliujici a rozvijejici
ustavni principy). Imperativ nezménitelnosti podstatnych nalezitosti
demokratického pravniho statu, ktery je zakotven v &lanku 9 odst. 2 Ustavy CR, je
nevyhnutelnym  vyasténim  nekonéictho  pfibéhu konfliktu mezi pozitivnim a
piirozenym pravem, které jsou v ustavnim pravu vyjadieny jako hodnoty potadku
a spravedInosti nalézajici odraz v principu pravniho sttu.>?

Podle ¢l. 23 Listiny zékladnich prav a svobod mohou obc¢ané aktivné vystupovat proti
snaham zavadét napriklad diktaturu, totalitni ¢i jiny nedemokraticky rezim, nemohou vsak sami
pravem na odpor zdivodiovat nerespektovani ¢i odstranovani stdvajicich demokratickych
instituci. To by bylo jisté nepochopenim prava na odpor. Pravem na odpor v tomto smyslu tedy
Ize ,,demokraticky rad lidskych prav a zakladnich svobod‘ pouze chranit, nikoli jej destruovat.
Z této perspektivy je ¢l. 23 Listiny zakladnich prav a svobod organicky spojen s ¢l. 9 odst. 2
Ustavy Ceské republiky, ktery ,.znemoziiuje* zménu podstatnych naleZitosti demokratického
pravniho statu. Ackoliv je ¢1. 9 odst. 2 Ustavy Ceské republiky, ktery je vétsinové chapan jako
wmaterialniho ohnisko ceského ustavniho poradku, adresovan ustavodarci a vylucuje urcité
zmény Ustavy, resp. ustavniho potadku (¢l. 112 Ustavy Ceské republiky), jsou jim zarovei
omezovani i obéané, pokud by zmény ustavniho potadku jsouci v rozporu s &l. 9 odst. 2 Ustavy
Ceské republiky mély byt zakotveny piikladmo i formou referenda o zméng tstavniho potadku.
Zcela zavérem lze upozornit lze jesté na jednu relaci ¢l. 9 odst. 2 Ustavy Ceské republiky a ¢l.
23 Listiny zakladnich prav a svobod, kdy prvni ustanoveni brani obanlim — prostfednictvim
zakonodarného sboru (Parlamentu Ceské republiky) - prosadit uvedené zmény formélni cestou
(zménou norem Ustavniho potadku), druhé ustanoveni jim v tom brani téz v podob¢ konkrétnich
faktickych aktivit a naopak je legitimuje k tomu, vici takovymto snaham — Vv urcité chvili -
aktivné vystoupit.

4. Kratce k pojmu ob¢anska neposlusnost

S pravem na odpor jesté souvisi ob&anska neposlusnost,® kterou John Rawls oznaduje jako
., Wkon verejného, nendsilného, svedomim urceného, ale protizikonného jednani, které ma
obvykle privodit zménu zdkona nebo viadni politiky. Takovym jednanim se obracime na smysl
vétsiny pro spravedlnost. “** Jan Kysela ji stru¢né definuje jako ,, védomé porusovani zakonii a
jinych verejnopravnich aktii kviili jejich tvrzené nespravedinosti, pripadné na protest proti
nespravedlivé politice viddy. “*® Jejim cilem mtize byt bud’ presvédeit vétsinu spolecnosti o
spravedlnosti své kauzy, nebo donutit statni organy néjakym zptisobem jednat. Dale mtize jit o
instrument ochrany mensin, kterym menSina upozoriiuje na urcity problém. Podle Jifiho
Kozaéka ji 1ze charakterizovat péti znaky: (1) nenasilnosti; (2) subsidiaritou; (3) pasivni formou;
(4) vefejnym vykonavanim; (5) dobrovolnym pfijetim nasledného trestu.® Tato mzeme fici

51 Srov. Nélez Ustavniho soudu CR sp. zn. PL.US 19/93 ze dne 21. 12. 1993.

%2 Ktomu téz napt. VNENK, V.. Systematika pravnich principi a mald poznamka k funkci pravnich principl za
mimotadnych stavi. In: VOSTRA, Z. (ed.) Nestandardni bezpecnostni situace: istavni, mezinirodni a evropsky pohled.
Plzeit: Zapadodeska univerzita v Plzni, 2021.

Pojem obcanské neposlusnosti objevil Henry David Thoreau.

5 Cit. dle KYSELA, J. Pravo na odpor a ob&anskou neposlusnost. Brno: Doplnék, 2003, s. 14.

5% KYSELA, J. Clanek 23. In: WAGNEROVA, E. - SIMICEK, V. - LANGASEK, T. - POSPISIL, 1. a kol. Listina zékladnich
prav a svobod. Komentat. Praha: Wolters Kluwer, 2012, s. 535.

KOZAK, JI. Ob&anské neposlusnost z perspektivy prava a pravni teorie. Pravnik, &. 4, 2013, s. 361 - 376.
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,,mirn¢jsi“ verze prava na odpor tak usiluje pouze o parcidlni zménu, obrodu ¢i zdokonaleni
systému.

111. KONCEPT BRANICI SE DEMOKRACIE

1. Zakladni dilema demokratického pravniho statu — omezovani zakladnich prav

Jednim ze zakladnich dilemat demokratického pravniho statu mize byt otdzka nakolik je stat
opravnén omezovat zakladni prava, zejm. prava politicka, v z4jmu ochrany samotného
demokratického fadu a zékladnich prav. Princip demokracie ma fadu obsahovych modalit a
demokratické staty je definuji vzhledem ke svym historickym tradicim demokracii rizné a
piisuzuji ji razné vlastnosti. Ve Spolkové republice Némecko je obsah demokracie poznamenan
historickou zkusenosti Vymarského ustavniho systému s totalitnim bezpravim narodné
socialistického obdobi.>” Demokracie je proto koncipovana jako ,.streitbare, werhafte
Demokratie®, tj. jako Ustavni systém, ktery je schopen branit vlastni demokratické zaklady
nejen proti skuteCnym nepratelim, ale 1 proti potencidlnim naruSovateliim. Terminologicky lze
setkat nejCastéji s privlastky: ,,militantni* nebo ,,branici se, pficemz je lze (i pro potieby této
prace) povazovat za synonyma.>® Ami Pedahzur, ktery oba pojmy vsak odlisuje,*® Kk nim piidava
tieti pojem, a to demokracii imunitni (immunized democracy). Tu povazuje za idealni typ
nejvice spocivajici na liberalnich tradicich, nebot’ tento smér nebere v potaz pouze hrozby, ale
také dopady, které piinesou ,,nedemokratickd* opatteni.®

Za zakladatele konceptu obranyschopné demokracie v modernim pojeti je povazovan
némecky tstavni pravnik a politolog Karl Loewenstein.5! Tento autor volal po redefinovani
demokracie: namisto plné liberalni demokracie, v niz volna soutéz politickych sil nema zadné
limity, coz v ptipad¢ vétSiny evropskych stati vedlo k nastupu nedemokratickych rezimd,
usiloval o militantni demokracii, kterd by pomoci zodpovédné autority umoznila ,liberdlné
smyslejicim muzim® dosédhnout klicovych cila liberdlni vlady: lidské distojnosti a svobody.
Za timto ucelem vyzyval demokratické staty®? K pfijeti opatfeni, jejichZ prostfednictvim by se
mohly branit nastupu extremistickych sil Gito¢icich na samu podstatu demokracie.%

Podle Marcuse Thiela podstata konceptu obranyschopné demokracie spociva v tom, ,,ze
nepratel¢ svobodného demokratického tadu nesméji k jeho odstranéni vyuzivat vSechny

5 MARES, M. - VYBORNY, S. Militantni demokracie ve sttedni Evrop&. Brno: Centrum pro studium demokracie a kultury,

2013, s. 29 — 68.

V politologii se ¢astéji pracuje S pojmem militantni, v jurisprudenci s pojmem obranyschopné demokracie.

Militantni demokracii charakterizuje jako nekompromisni postup proti nepfatelim i za cenu poruseni zakladnich

demokratickych prav (Izrael). Branici se demokracii se pak vice blizi liberalnim tradicim.

6 PEDAHRZUR, A. The Israeli Response to Jewish Extremism and Violence. Manchester: Manchester University Press,
2002.

61 LOEWENSTEIN, K. Militant Democracy and Fundamental Rights I, II. The American Political Science Review, &. 3, 4,

1937. Koncept je dale spojen se jmény Karla Mannheima a Carla Schmitta. Schmitt v8ak spojil moznosti branici se

demokracie s existenci nezménitelného ustavniho stfedu, tzv. materidlniho ohniska ustavy, a o konceptualizaci se

nepokusil, pouze popsal postup a vyzvu k akci. DYZENHAUS, D. Constituting the Enemy: A response to Carl Schmitt.

In: SAJO, A. Militant Democracy. Untrecht: Eleven International Publishing, 2004, s. 15 - 45.

Pti sledovani tehdejii situace mj. vyzdvihl politiku a pravo mezivaleéného Ceskoslovenska, oznaéil ji pojmem

,disciplinovana“. Dokonce ji povazoval za nejvhodngjsi piiklad obrany demokracie v dob& nastupu totalitnich rezima

V Evropé¢.

Jedna se o soubor ¢trnacti hlavnich legislativnich nastroji militantni demokracie. Konkrétné jde o 1) trestni postih rebelie,

povstani ¢i konspirace proti statu; 2) represe hnuti, ktera demokracii napadaji; 3) opatfeni proti polo-zbrojenym skupinam

58
59

62

63

Vv politickym stranam a proti noSeni jednotného obleceni ¢i symbold, které slouzi k obrané politickych postojli; 4) v€asna
opatieni proti ¢innosti ozbrojenych skupiny; 5) opatieni proti moznostem vyroby, drzeni ¢i jinému nakladani se zbranémi;
6) zakony zamezujici zneuziti demokratickych instituci; 7) legislativa omezujici podnécovani k nenavisti; 8) opatieni vici
militantnim shromazdénim a vetejnym nepokojlim; 9) omezeni svobody projevu za ucelem ochrany osobni cti; 10) postih
projevi velebicich politické trestné Ciny a vyzivani k odporu proti soucasnym zakontim; 11) zajisténi loajality silovych
slozek rezimu a 12) vetejnych urednikti obecné; 13) zavedeni politické policie kontrolujici a postihujici anti-demokratické
aktivity; 14) zamezeni vlivu zahrani¢ni demokratické propagandy.
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prostiedky, které maji k dispozici, prestoZe je poskytuje sama ustava, nybrz jsou pii prekroceni
urcité hranice vystaveni statnim ochrannym mechanismiim a obrannym opatienim.*“®* Stejny
autor vymezuje i zakladni kategorie proceduralni a substantivni demokracie, které kombinuje
s kategorii tolerantni ¢i netolerantni (militantni) demokracie.%® Autofi analyzujici koncept
branici se demokracie (militant democracy, wehrhafte ¢i streitbare Demokratie) se v drtivé
veétsing shoduji, ze jeji zaklad tkvi v obdobi spjatém s nastupem totalitnich rezima (nacismus,
faSismus, komunismus). Za zménou chapani demokracie v tomto obdobi stoji tfi zakladni
faktory: (1) uvédomeéni si slabosti tehdejSich demokratickych piesvédceni a nazord, (2)
snadnost pieménéni demokratické vlady na nedemokratickou a (3) ,,brutdlni odhodlanost*
nepratel demokracie. Branici se demokracie je tak vystavéna na ideji, Ze soudoby ustavni
systém demokratického pravniho statu neni hodnotové neutralni, nybrz naopak je hodnotove
orientovan a pevné zakotven, tedy obsahuje minimalni hodnotovy konsensus. Tento systém po
historickych zkuSenostech zejména z obdobi predchéazejici druhé svétové valce nemiize byt
naivni a ma legitimni pravo a dokonce i povinnost branit se proti negaci sebe sama, tzn. proti
takovym subjektim, které usiluji o jeho zniCeni. Tato zkuSenost je v o€ich zastanch
obranyschopné demokracie ditkazem paradoxu zakddovaného v podstaté demokratického
systému. Naplnéni konceptu obranyschopné demokracie, tedy snaha o vyfesSeni dilematu, jak
omezit ¢i suspendovat demokracii V zajmu demokracie, s sebou pfineslo predev§im urcité
limity volné soutéZe politickych sil a mySlenek, at’ uz jde vylouceni nékterych otdzek
z legislativni debat (typicky nezménitelna ustanoveni istav),® vylouceni nékterych politickych
aktérli a propagatori z participace na volbach, z medidlniho prostoru a politického Zivota
viibec.®’

2. Vytky proti koncepci branici se demokracie

Tento systém na jedné stran¢ garantuje jednotlivelim politickd prava, avSak tato politicka
prava mohou byt zaroven zneuzita k uchopeni moci témi, jejichz cilem je demokraticky rezim
vyraznym zptisobem ochromit & odstranit.®® Klasicka vytka proti koncepci branici se
demokracie smétuje k zdkladnimu dilematu vyvérajicimu ze samostatné podstaty demokracie,
tj. nutnosti potlacit principy, na ktery sama stoji. Otto Pfersmann vedle tohoto ,,zékladniho
dilematu‘ identifikuje dalsi tfi oblasti kritiky. Otadzkou podle n¢j je zda a jaky zplisobem tato
opatfeni efektivné demokracii napomahaji, dale zda jsou tato opatieni a zptisoby jejich aplikace
precizné pravné formulovana nebo zda jde v konkrétni rovin€ o sprdvné posouzeni piipadu a
jeho okolnosti.®® Podle autora vsak takovito formulace polemickych otazek naznaluje
akceptaci zasadnich predpokladt pro diskuzi. Zakladnimi premisami zde jsou (1) branici se
demokracie se od cisté formy demokracie odliSuje v kvalité, nebot’ Gistavy nejsou hodnotové
neutralni; (2) opatieni, kterd vytvari branici se demokracie, vytvareji odliSnosti spiSe v jejim
obsahu neZ ve struktufe; (3) demokracie ma stabilni chapani, kdy vyraz ,,branici se* ptidava
pouze urcitou specifikaci.

64 THIEL, M. Wehrhafte Demokratie. Tiibingen: Mohr Siebeck, 2003, s. 1.

8 Autor tak rozeznava demokracii: procedurdlni tolerantni (Velka Britanie); procedurdlni netolerantni (Madarsko);
substantivni tolerantni (Francie) a substantnivni netolerantni (Némecko).

8 MULAK, J. Nezménitelna ustanoveni tstavy — komparativni studie. In: FISCHEROVA, 1. — FOREJTOVA, M.- KLIMA,
P. — KRAMAR, K. (eds.) Pocta Karlu Klimovi k 70. narozeninam. Ustavnost jako kritérium pravniho fadu (narodniho a
evropského). Praha: Metropolitan University Prague Press, Wolters Kluwer, 2021, s. 67 — 86.

67 HOLZER, P. - MOLEK, P. a kol. Demokratizace a lidsk4 prava. Praha: SLON, 2014, s. 199.

8  Uvedené vymluvné ilustruji slova Josepha Goebbelse: ,,Vstupujeme do Reichstagu, abychom se vybavili zbranémi

demokracie. Stavame se poslanci Reichstagu, abychom paralyzovali ducha Vymaru, a to za jeho vlastni existence. To, zZe
Jje demokracie tak hloupd, Ze nam plati vydaje za dopravu a denni vydaje za tyto nase sluzby, je jeji viastni zalezitosti. My
prichdzime jako nepratelé! Prichdzime stejné, jako se vik dobyvd do ohrady s oveemi.” Cit. dle BLAZEK, T. Schmittovské
koteny konceptu obranyschopné demokracie. Jurispridence, ¢. 7, 2009.

® PFERSMANN, O. Shaping Militant Democracy: Legal Limits to Democratic Stability. In: SAJO, A. Militant Democracy.
Untrecht: Eleven International Publishing, 2004, s. 47 - 69.
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Dovolim si tvrdit, ze recentni diskuze nejsou ovlivnény ani tak konkrétnimi navrhy Karla
Loewensteina ¢i Carla Schmitta,’® jako spise otdzkou, zda se demokratické staty zalozené na
vlade prava mohou Gc¢inné branit svym neptatelim, aniz by pfitom ztratily sviij demokraticky
charakter. Ustavni systém muiZe v zasadé zastivat dva zékladni piistupy (liberalni ¢&i
deliberalni). Klasickym zastancem liberdlniho pfistupu jsou Spojené staty americké, v nichz
jsou politické projevy ve smyslu I. dodatku Ustavy USA chranény i v piipadé, Ze propaguji
nazory rozporné s fundamentalnimi ustavnimi principy.”t Druhou moZnosti je pak pfistup
znamy z mnoha zemi kontinentalni Evropy, jejichz pravni fady dovoluji postih extremistickych
politickych projevii. V tomto pfistupu se vSak koncept obranyschopné demokracie neomezuje
pouze na trestni postih jednotlivet, ale vyuzivéa i pomérné specifické instituty, mezi patii napf.
moznost zakazat shromazdéni Ci rozpustit politickou stranu. Nastroje branici se demokracie tak
nardzeji na tadu lidsky prav, typicky na svobodu projevu, svobodu shromazd’ovani a
sdruzovani. Nelze tedy opomenout ani riziko, ze ptilis militantni demokracie se miize sama
zvrhnout v autoritarsky rezim.

Lze tici, Ze k doktrin€ ,,obranyschopné demokracie* se jiz minulosti ptihléasil Evropsky soud
pro lidské prava,’? némecky Spolkovy tstavni soud,”® Ustavni soud Ceské republiky,’* jakoz i
Nejvyssi spravni soud. Ndas v této souvislosti nejvice budou zajimat divody k rozpusténi ¢i
pozastaveni ¢innosti politické strany. Nejvyssi spravni soud ve svych rozhodnutich (Délnicka
strana |I”® a Délnicka strana 117%) stanovil, Ze k rozpusténi politické strany je potieba splnéni &ty
nasledujici podminek: (1) zjisténi chovani politické strany je protipravni (protipravnost); 2)
zjisténé chovani je pficitatelné této strané (pficitatelnost); (3) zjisténé chovani predstavuje
dostate¢nou bezprostiedni hrozbu demokraticky pravni stat (ohrozeni demokratického pravniho
statu); (4) zamySleny zasah je pfimétfeny sledovanému cili. Mlzeme fici, ze prvni dvé
podminky (protipravnost, pti¢itatelnost) v praxi necini zdsadnich obtizi. U podminky tieti musi
byt brano v potaz nejen vlastni postaveni politické strany a jeji potencidl uskutecnit zamyslené
spolecenské zmény, ale 1 aktudlnost této hrozby. Nejslozitéjsi je pak podminka posledni, ktera
ma v sobé zabudovany princip proporcionality, jenZ se pouziva pro feSeni kolize zakladnich
prav.”” Tento princip se sklad4 ze tif kritérii. Prvnim kritériem je kritérium vhodnosti, tj.
odpovéd’ na otazku, zda-li pravni institut, omezujici urcité zakladni pravo (ZPSI), viibec
umoziuje dosdhnout sledovaného cile, typicky jiného zékladniho prava (ZPS2). Druhym
kritériem poméfovani zékladnich prav a svobod je kritérium potiebnosti, spocivajici

0 BLAZEK, T. Schmittovské kofeny konceptu obranyschopné demokracie. Jurispridence, ¢. 7, 2009.

I Rozhodnuti Nejvyssiho soudu USA ve véci Brandenburg v Ohio, 395 U. S. 444 (1969).

72 Rozhodnuti ESLP ve véci Vogt v. Némecko, ze dne 26. 9. 1995, stiznost &. 17851/91, bod 59 rozhodnuti; dale Zdanoka v.
Lotyssko, ze dne 16. 3. 2006, stiznost ¢. 58278/00, bod 100 rozhodnuti; Rekvényi v. Mad'arsko, ze dne 20. 5. 1999, stiznost
€.23590/94 nebo Vajnai v. Madarsko, ze dne 8. 7. 2008, stiznost ¢. 33629/06.

3 Prvni rozpusténou politickou stranou se stala Socialistische Reichspartei (BVerfGE 2, 1), pojem ,,Streitbahre Demokratie*
byl v8ak pouzit az v rozhodnuti ve véci Komunistische Partei Deutschlands (BVerfGE 5, 85). Rozhodnuti Spolkového
ustavniho soudu; BVerfGE 39, 334; BVerfGE 13, 46. K tomu blize KOMMERS, D. P. The Federal Constitutional Court:
Guardian of German Democracy. The ANNALS of the American Academy of Political and Social Science, No. 1, 2006, s.
111 - 126.

74 Nalez Ustavniho soudu CR sp. zn. IV. US 2011/10, ze dne 28. 11. 2011 ( ,,Narodni odpor*). Pro zhodnoceni pozice a
judikatury Ustavniho soudu CR viz VYBORNY, S. Koncept branici se demokracie v judikatute Ustavniho soudu CR.
Casopis pro pravni védu a praxi, &. 2, 2012, s. 157 - 163,

5 Rozhodnuti Nejvyssiho spravniho soudu ze dne 4. 3. 2009, &. j. Pst 1/2008-66. V tomto rozhodnuti jesté Délnicka strana

rozpusténa nebyla z divodu absence relevantnich ditkazi. Vyznam rozhodnuti spoc¢iva v obecném vymezeni podminek pro

rozpusténi politické strany.

76 Rozhodnuti Nejvyssiho spravniho soudu ze dne 17. 2. 2010, ¢&. j. Pst 1/2009-348. Tento rozsudek byl posléze podle ¢l. 87
odst. 1 pism. j) Ustavy CR prezkoumavan Ustavnim soudem, ktery navrh dle § 73 ZUS usnesenim Ustavniho soudu CR
sp. zn. P1. US 13/10 ze dne 27. 5. 2010 odmitl.

7 KOSAR, D. Kolize dvou zékladnich prav v judikatuie Ustavniho soudu CR. Ju risprudence, ¢. 1, 2008. ONDREIJEK, P.
Princip proporcionality a jeho role pri interpretaci zakladnich prav a svobod. Praha: Leges, 2012; CERVINEK, Z. Metoda
proporcionality v praxi Ustavniho soudu. Praha: Leges, 2021.
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Vv porovnani legislativniho prostfedku, omezujiciho zakladni pravo, resp. svobodu (ZPS1),
S jinymi opatfenimi, umoznujicimi dosdhnout stejného cile (tj. ochrany ZPS2), avsSak
nedotykajicimi se zakladnich prav a svobod. Jinymi slovy feCeno, obstdit mize jen takové
opatfeni, které v porovnani s jinymi opatfenimi zplsobilymi chranit ZPS2 ptedstavuje
minimalni zasah do ZPS1. Tietim kritériem je kritérium pfiméfenosti (in stricto sensu), tedy
porovnani zavaznosti obou v kolizi stojicich zdkladnich prav, véetné¢ uvahy o tom, zda
zkoumany institut nezasahuje do samotné podstaty dotCen¢ho zakladniho prava a svobody
(ZPS1), zatimco neexistence tohoto institutu by pro zachovani chranéného zékladniho prava a
svobody (ZPS2) méla méné fatalni disledky.’®

Pokud jde o Evropsky soud pro lidska prava,’ ze kterého do zna¢né miry vysel i Gesky
Nejvyssi spravni soud, tak ten u stiznosti na rozpusténi politické strany aplikuje algoritmus,
ktery spo¢iva v péti krocich (tzv. ,test opravnénosti).8% Konkrétn& jde o otazky, zda spada
projednavany ptipad pod rozsah namitaného ¢lanku EULP, dale zda jde o zasah do lidskych
prav stézovatele. Pokud ano, jde o to, zda byl tento zasah legalni (v souladu se zakonem) a
legitimni (sledoval ospravedlnitelny cil). Poslednim krokem je otazka nezbytnosti
v demokratické spolecnosti, pro kterou si Evropsky soud pro lidska prava stanovil tfi podminky:
(1) existence dostateCnych ditkkazii o tom, ze riziko ohroZeni demokracie je dostate¢né
bezprostiedni; (2) zavadné jednani, chovani a projevy jsou dostateéné pricitatelné politické
strang; (3) jednani a projevy pficitatelné politické strané tvoti celek podavajici jasny obraz o
spolec¢enském modelu, o ktery tato strana usiluje, a tento spolecensky model je v rozporu s
demokratickou spolegnosti.8! Poruseni takovych hodnot, jako jsou prava a svobody, mravnost
¢i verejny poradek, musi byt natolik zavazné, aby se vyrovnalo restrikci prava na sdruzovani
obcanil v politickych stranach a hnutich. Rozpusténi politického uskupenti je tteba chépat jako
nejpiisnéjsi sankcei, ultima ratio, ktera ji hrozi. Proto je v pfipad€ navrhu na rozpusténi politické
strany tieba vzdy zkoumat, zda existovaly mirnéjsi prostiedky, kterych mohlo byt pouZito.®?

IV. ZAVER

Pravo postavit se na odpor a nerespektovat piikazy organt statu, nejsou dany tehdy, jestlize
jde jen o porusovani jednotlivych prav a napravy se lze redlné¢ domoci jinymi ustavnimi ¢i
zakonymi prostfedky. Prava na odpor se nelze dovolat tehdy, jestlize toliko n¢ktera ustanoveni
ustavy nejsou naplnéna, a proto dostatecné neplisobi instituce ochraiujici demokraticky tad
lidskych prav a lze-li legalnimi prostfedky, napf. volbami, dosdhnout zmény tohoto stavu.
MozZnost pouziti tohoto prava nastava nejen tehdy, kdyz Cinnost tstavnich organti a u¢inné
pouziti zdkonnych prostiedkill jsou znemoznény pravné (rozpusténim parlamentu, odstoupenim
prezidenta republiky a vlady), ale i fakticky (napt. kdyz Gstavni orgdny své pravomoce ve
skute¢nosti nevykonavaji).

Shrneme-li dosavadni pojednani, mizeme tedy rozliSit pravo na odpor a politicky odboj,
ktery je potieba aktivovat v antidemokratickych, nelegitimnich a zkorumpovanych systémech.
Déle miizeme rozlisit obanskou neposlusnost, kde se urcitd cast spolecnosti vefejné vyjadiuje
svilj nesouhlas s, dle jejich nazoru, nelegitimnim zdkonem v demokratické a spravedlivé
spolecnosti. Posledni formou miize byt individudlni odepieni poslusnosti, tedy neuposlechnuti

8 WINTR, J. Principy ceského tistavniho prava. Plzeit: Ales Cengk, 2013, s. 126 - 128.

7 KOSAR, D. Judikatura ESLP v oblasti rozpousténi politickych stran. Jurisprudence, &. 7, 2009, s. 29 - 42. KUBITOVA,
A. Rozpousténi politickych stran v kontextu Evropské umluvy o ochrané lidskych prav. In: ANTOS, M. - WINTR, J. (eds.)
Ustavni rdmec politiky. Praha: Univerzita Karlova, Pravnické fakulta, 2014, s. 114 - 125,

8 KMEC, J. - KOSAR, D. - KRATOCHVIL, J. - BOBEK, M. Evropska timluva o lidskych pravech. Komentat. Praha: C.
H. Beck, 2012, s. 1103.

81 Rozhodnuti ESLP ve véci Refah Partisi a ostatni v. Turecko, ze dne 13. 2. 2003, stiznost &. 41340/98, 41342/98, 41343/98
a41344/98, bod 104 rozhodnuti.

82 Rozhodnuti Nejvyssiho spravniho soudu ve véci Délnicka strana I, body 49 - 57, 60, 68 a 107 rozhodnuti.
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zakona z diivodii osobnich nebo z diivodii svédomi,®® pficemz zde neni motivace nékoho
burcovat k ob¢anské neposlusnosti, nebo dokonce k aktivaci prava na odpor. Mizeme tedy
uzaviit, ze obranyschopna demokracie je dvousecnd zbran, nebot riziko zneuziti nebo
manipulace ve prospéch momentdlnich mocenskych ziskGi ¢i dokonce perverze celého
politického v jistou formu neliberalni demokracie, nebo rovnou nedemokratického rezimu, je
Vv piipadé¢ tohoto konceptu pomérmné znac¢né. Omezovani zakladnich prav v zajmu zachovani
demokracie tedy vzdy musi napliiovat podminku nezbytnosti, resp. proporcionality, aneb ,,/ék
nesmi byt horsi nez nemoc *.

KIUCOVE SLOVA
Préavo na odpor, materialni ohnisko ustavy, branici se demokracie
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The right to resistance, the material core of the constitution, the defending democracy
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KONCEPCIA ZDANOVANIA KRYPTOAKTIV
V SLOVENSKEJ REPUBLIKE
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SLOVAK REPUBLIC!
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ABSTRAKT

Tato prdaca predstavuje nové vychodiska pre zdanovanie kryptoaktiv. Popisuje stav zdanovania
kryptoaktiv de lege lata a zameriava sa na reflexiu pripravovanej eurdpskej legislativy
(nariadenie MiCA a suvisiace predpisy) a odstrdnenie nedostatkov de lege lata. Zdovodiiuje
vhodnost uplatnenia niektorych institutov dannového prava s poukazom na iné staty. Zakladnym
cielom prace je vytvorit koncepciu zdanovania kryptoaktiv de lege ferenda, pocnic filozofiou
zdanovania, upravou terminoldgie a zavedenia novych institutov, ktora bude predstavovat
spravodlivejsiu alternativu reflektujucu potreby spolocnosti.

ABSTRACT

This paper presents new starting points for the taxation of crypto-assets. It describes the state
of taxation of crypto-assets de lege lata and focuses on the reflection of forthcoming European
legislation (MiCA Regulation and related regulations) and the elimination of de lege lata
shortcomings. It then justifies the appropriateness of applying certain institutions of tax law
with reference to other states. The basic goal of this paper is to create a concept of taxation of
crypto-assets de lege ferenda, starting with the philosophy of taxation, the adjustment of
terminology and the introduction of new institutions, which will be a fairer alternative reflecting
the needs of society.

I. INTRODUCTION

Crypto-assets are no longer news to most of us. They are slowly working their way up from
a reviled outsider to tolerated, if not accepted, assets upon which more and more significant and
legitimate global business is being created. This is one of the reasons (apart from the often
fabulous profits) why the tax issue was one of the first issues addressed in crypto-asset
legislation. Gradually, the concept of virtual currency® was introduced into our legal system
and the income from the sale of virtual currency appeared in the substantive legislation under
the category of other income. Subsequently, in the Slovak Republic, with only a few bright
exceptions®, crypto-assets have ceased to receive legislative attention. We would dare say that
the concept of crypto-assets taxation as we know it today is a relatively simple and not very
fortunate solution. Crypto-assets have been pigeonholed into a framework that does not

L This work was supported by the Slovak Research and Development Agency on the basis of contract no. APVV-19-0124
“Tax law and new phenomena in the economy (digital services, sharing economy, virtual currencies)”.

2 Mgr., Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenské republika.

Pavol Jozef Safarik University in Kogice, Faculty of Law, Slovak Republic.

3 Although the term virtual currency is a legal term, in our opinion it is not appropriate and correct, while at the European
level (also in legislation) the more appropriate term crypto-asset is applied, also used by the professional public, which we
will use in the following text.

4 For example, the introduction of the seizure of virtual currency into the Code of Criminal Procedure (Section 96d of the
Code of Criminal Procedure).
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sufficiently reflect the nature of crypto-assets, the functioning of this ecosystem as a whole, and
also its individual parts, which probably stems from a lack of understanding of this still
relatively new segment of business and the economy. In particular, for the above reasons, the
current legislation on the taxation of crypto-assets appears to us to be incorrect, insufficient
and, above all, not reflective of the needs of society.

In the following text, we will mainly use the method of analysis, attempting to identify the
main reasons for the inappropriateness of legislation on the taxation of crypto-assets de lege
lata and the problems it entails, emphasising that our primary aim is to focus on the taxation of
natural persons — non-entrepreneurs (i.e. “ordinary people”). At the same time, we will use
analytical data to assess the impacts of a possible change in the legislation on the state budget.
Subsequently, using the method of comparison of some institutions of tax law, we will touch
on the main points that can inspire the development of a new concept, and at the same time,
using the method of induction, we will try to form general conclusions that could also be applied
to the area of crypto-assets taxation. Finally, by means of a synthesis, we will try to propose the
basic pillars of a new concept of taxation of crypto-assets, which will reflect not only the
forthcoming European regulation, but also their specific nature and the needs of society. The
aim of this paper is not only to address partial issues of crypto-assets, but to provide a
comprehensive solution and concept for their taxation with clearly identified priorities and
concrete changes that can serve as a basis for the preparation of potential legislative changes.
The scientific hypothesis is to investigate the possibility of tax exemption of transactions with
crypto-assets as well as the scope of this exemption in accordance with the role of crypto-assets
in today’s world. This paper was submitted within the framework of student scientific and
professional activity and represents a partial output of the project APVV-19-0124 “Tax law and
new phenomena in the economy (digital services, sharing economy, virtual currencies)”.

Il. CRYPTO-ASSETS FROM THE VIEW OF REGULATORS AND THEIR
TAXATION DE LEGE LATA

In the introductory chapter, we focus on the view of regulatory institutions on crypto-assets,
in particular in the context of the MiCA Regulation proposal®, which is still in the legislative
process® at the time of writing this paper, and which should establish new and clear rules for
this business in Europe. We then describe the status quo of crypto-assets taxation in Slovak
law.
1. Looking at crypto-assets from a MiCA perspective

One of the relatively friendlier attitudes of regulatory institutions was held by the Czech
National Bank (the “CNB”), whose approach to crypto-assets was presented by CNB Vice-
Governor Mojmir Hampl: “Do not help, do not protect, do not harm, do not keep on lead.””
While this approach will not facilitate the development of business and the convenience of
crypto asset holders, at least it does not actively erect barriers for them. Mojmir Hampl very
presciently declared caution when trying to regulate the crypto-asset segment: “Let us not try
to create some prescriptive, detailed rules for regulating cryptocurrencies, because that will be
counterproductive in the end.” The MiCA proposal reflects this idea by stating at the outset the
priority that the EU financial services regulatory framework is innovation-friendly and does
not pose obstacles to the application of new technologies.® The EU perceives that the lack of a

5 COM (2020) 593 final: REGULATION OF EUROPEAN PARLIAMENT AND OF THE COUNCIL on Markets in
Crypto-assets, and amending Directive (EU) 2019/1937 of 24.9.2020.

6 The proposal is due to be discussed at first reading in the European Parliament.

7 WOLF, K. Mojmir Hampl (CNB): Nds postoj ke kryptoméndm? Nepomdhat, nechrénit, neskodit, nevodit za ruku. [online].
2017. [cit. 18. 3. 2022]. Awvailable at: https://www.lupa.cz/clanky/mojmir-hampl-cnb-nas-postoj-ke-kryptomenam-
nepomahat-nechranit-neskodit-nevodit-za-ruku/.

8  Explanatory Memorandum to the Proposal for a Regulation of the European Parliament and of the Council on Markets in
Crypto-assets, and amending Directive (EU) 2019/1937, p. 1.
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legal framework increases the level of legal uncertainty and makes it more difficult for crypto-
asset issuers and service providers to operate, in particular by limiting the availability of funding
or access to necessary financial services (bank accounts).®

MICA is intended to be a partial alternative to MiFID 111° for the area of crypto-assets not
covered! by MiFID 11*2, Other important acts are the proposal for a Pilot Regime Regulation®?
and the proposal for a directive to clarify or amend certain related European Union (“EU”)
financial services rules'*. Although MIiCA has not yet been adopted, we can infer from the
proposal the direction in which EU-wide regulation is to move®®.

MiCA aims to harmonise the regulation of crypto-assets across the EU*®, which the drafters
believe cannot be achieved effectively in the form of a directive. By replacing fragmented
national laws, MiCA seeks to provide legal certainty for crypto-assets not covered by existing
EU financial services legislation and to introduce uniform rules for crypto-asset issuers and
service providers at EU level. Four main objectives are pursued: legal certainty, supporting
innovation, an adequate level of customer and investor protection and market integrity, and
financial stability.}” Due to the extent of this paper, we will only focus on selected areas.

One of the most important tasks of MiCA is undoubtedly the establishment of uniform
definitions and categorisation. In the following text we will select some of the most important
onesé:

Distributed ledger technology or DLT means a type of technology that supports the
distributed recording of encrypted data. Holders also know this technology as blockchain.

Crypto-asset means a digital representation of value or rights that may be transferred and
stored electronically, using distributed ledger technology or similar technology. This is a broad
definition capable of encompassing all types of crypto-assets.

° IBIDEM, p. 4.

10 Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial instruments
and amending Directive 2002/92/EC and Directive 2011/61/EU (recast) (the so-called MiFID I1).

L LINS, B., PRAICHEUX, S. Digital and Blockchain — based Legal Regimes: An Eea Case Study Based on Innovative
Legislations — Comparison of French and Lichtenstein Domestic Regulations. In: Financial Law Review. vol. 22, y. 2021,
i. 2,1-17, p. 6, DOI: https://doi.org/10.4467/22996834FLR.21.009.13977.

2 The application of MiFID Il to crypto-assets is still inconsistent across the EU due to the different implementation of the
Directive in national laws. It is for this reason that in the case of MiCA, the form of regulation has been chosen. The
impossibility of applying MiFID 11 to crypto-assets in the Slovak Republic has also been declared by the National Bank of
Slovakia. For more details see: https://www.nbs.sk/sk/dohlad-nad-financnym-trhom/fintech/kryptoaktiva-a-initial-coin-
offerings-icos#3.

13 In order to allow for the development of crypto-assets that qualify as financial instruments and DLT, while preserving a
high level of financial stability, market integrity, transparency and investor protection, it would be useful to create a pilot
regime for DLT market infrastructures. A pilot regime for DLT market infrastructures should allow such DLT market
infrastructures to be temporarily exempted from some specific requirements under the Union financial services legislation
that could otherwise prevent them from developing solutions for the trading and settlement of transactions in crypto-assets
that qualify as financial instruments. The pilot regime should also enable the European Securities and Markets Authorities
(ESMA) and competent authorities to gain experience on the opportunities and specific risks created by crypto-assets that
qualify as financial instruments, and by their underlying technology. For further details, see the Proposal for a Regulation
on a pilot regime for market infrastructures based on distributed ledger technology (EU) 2020/0267.

14 This change is intended to ensure that doubts about the scope of MiFID Il in the area of crypto-assets caused by different
implementation in national laws are removed. For further details see Proposal for a Directive of the European Parliament
and of the Council amending Directives 2006/43/EC, 2009/65/EC, 2009/138/EC, 2011/61/EU, 2013/36/EU, 2014/65/EU,
(EU) 2015/2366 and (EU) 2016/2341 — COM(2020) 596.

15 Crypto-assets are to be legally categorised, with the regulation of each category divided between several legal acts (MiCA,
MIiFID I, etc.). More details on this division are provided below.

16 NBS. Navrh pravnych predpisov EU v oblasti reguldcie kryptoaktiv. [online]. 2022. [cit. 18. 3. 2022]. Available at:
https://www.nbs.sk/_img/Documents/_Dohlad/Fintech/kryptoaktiva/Navrh_pravnych_predpisov_EU_v_oblasti_regulaci
e_kryptoaktiv.pdf.

17 Explanatory Memorandum to the Proposal for a Regulation of the European Parliament and of the Council on Markets in
Crypto-assets, and amending Directive (EU) 2019/1937, p. 2.

18 Article 3(1) of the Proposal for a Regulation of the European Parliament and of the Council on Markets in Crypto-assets,
and amending Directive (EU) 2019/1937.
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Utility token means a type of crypto-asset which is intended to provide digital access to a
good or service, available on DLT, and is only accepted by the issuer of that token. A utility
token may also be known as a utility or governance token.

Asset-referenced token means a type of crypto-asset that purports to maintain a stable value
by referring to the value of multiple fiat currencies that are legal tender, one or several
commodities or one or several crypto-assets, or a combination of such assets. This definition
includes the type of so-called stablecoins.

Electronic money token means a type of crypto-asset the main purpose of which is to be
used as a means of exchange and that purports to maintain a stable value by referring to the
value of a fiat currency that is legal tender. This definition also includes stablecoins.

No further categorisation of crypto-assets can be found in the definitions. MiCA does not
apply® to crypto-assets that meet the characteristics?® of financial instruments?, electronic
money??, deposits?® and structured deposits?* and/or securitisation®. It follows that the
established categorisation into payment, utility and investment tokens is slightly modified and
MiCA covers only some of these categories. At the same time, we have to consider that the
nature of the individual crypto-assets may be very different (financial instrument vs. electronic
money), which may also be an important factor in designing the concept of their taxation.

The application of the categorisation is to be ensured under Title 11, Article 4 of MiCA, for
example, by imposing various obligations on the issuer prior to the issuance of a crypto-asset,
in particular to publish a whitepaper®, to categorise the crypto-asset, to justify the
categorisation and to inform the competent authority?’. The above is not subject to ex ante
approval, but the competent authorities should have the power to suspend or prohibit the
offering, require the inclusion of additional information in the whitepaper, or make public the
fact that the issuer is not complying with the Regulation.?® Subsequently, the whitepaper will
also be published in the filings of the European Securities and Markets Authority (“ESMA”).
For these reasons, there should be no disputes over the categorisation of the crypto-assets
issued.

However, the problem is that MiCA will not (with the exception of electronic money tokens
and asset-referenced tokens) apply to crypto-assets issued prior to its entry into force. Thus, it
remains an open question how to deal with the large number of crypto-assets that have been
created so far and will not fall under the established categories. In addition, there are several
exceptions to the application of the MiCA obligations, e.g. in the case of a small capitalisation

19 BOCANEK, M. First draft of crypto-asset regulation (MICA) with the European Union and potential implementation. In:
Financial Law Review. vol. 22,y. 2021, i. 2, 37-53, p. 41, DOI: https://doi.org/10.4467/22996834FLR.21.011.13979.
201t is important to note that crypto assets cannot yet be categorised. In the USA, there has been an ongoing dispute for several
years between the SEC (US Securities and Exchange Commission) and Ripple Labs, a company that has issued a crypto-
asset called XRP, which the SEC claims is an unlicensed security. A respected categorisation will only be possible when

the above-mentioned proposed legal acts take effect.

2L Under the definition in Article 4(1)(15) of Directive 2014/65/EU.

22 Under the definition in Article 2(2) of Directive 2009/110/EC except where they qualify as electronic money tokens under
this Regulation.

2 Under the definition in Article 2(1)(3) of Directive 2014/49/EU of the European Parliament and of the Council.

2 Under the definition in Article 4(1)(43) of Directive 2014/65/EU.

% Under the definition in Article 2(1) of Regulation (EU) 2017/2402 of the European Parliament and of the Council.

% A whitepaper is a mandatorily published document that is a kind of prospectus introducing the issuer and the crypto-asset
being issued. It must contain specified elements such as a description of the issuer, a detailed description of the issuer’s
project, information on whether it is a public offering of electronic money tokens or their admission to a trading platform,
as well as information on the risks related to the electronic money issuer, the electronic money tokens and the
implementation of any potential projects.

27 In the Slovak Republic, this authority is likely to be the National Bank of Slovakia, as follows from the definition of a
competent authority under Title I, Article 3(24) of MiCA.

28 Article 82(1) of the Proposal for a Regulation of the European Parliament and of the Council on Markets in Crypto-assets,
and amending Directive (EU) 2019/1937.
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of the issue (below EUR 1 million within a twelve-month period), the addressees of the issue
(only qualified investors), etc.

Overall, the MiCA proposal can be viewed positively, as it legitimises crypto-assets and
seeks to create the right conditions for the development of this sector, while avoiding
burdensome bureaucratic requirements. The attention paid to the definitions is equally
important and we believe that it would be appropriate to adopt the definition of crypto-assets in
the sense of this proposal, thus replacing the inappropriate concept of virtual assets in Slovak
law.

2. Taxation of crypto-assets de lege lata

Income from the sale of crypto-assets (virtual currency) is taxed as other income?® for a
taxpayer — non-entrepreneur with unlimited tax liability in Slovakia and is not exempt from
tax in any part. In the case of a taxpayer — entrepreneur who determines the tax base or tax
loss pursuant to Section 17(1) of Act No. 595/2003 Coll. on income tax, as amended (the
“ITA”)%, the income derived from the sale of a crypto-asset is taxable income, which is treated
accordingly as income derived from financial assets.!

The definition of the sale of virtual currency is a legislative concept and can be found in
Section 2(ai) of the ITA, under which, for the purposes of the ITA, the sale of virtual currency
means an exchange of virtual currency for property, an exchange of virtual currency for
another virtual currency, an exchange of virtual currency for the provision of a service, or a
transfer of virtual currency for consideration. It follows from this definition that the object of
taxation is defined very broadly and covers de facto any transaction in crypto-assets other than
the transfer between wallets without selling them. This approach may give rise to a number of
complications, which we discuss in more detail below. At the same time, at this point we
consider it important to point out that income from the sale of inherited or donated crypto-assets
is also subject to tax, where the object of taxation is the amount by which the value of the
crypto-assets at the time of their sale exceeds the value of the crypto-assets at the time of their
acquisition. Income from the sale of crypto-assets is included in the tax return for the tax year
in which the sale takes place. In the case of a taxpayer — natural person, a type B tax return is
filed.

Income from the sale of crypto-assets may be reduced by the expenses demonstrably
incurred to earn it (the aggregate of the input prices of the crypto-assets in the tax year in which
the sale or exchange takes place).®? At this point, we would like to emphasize that if the purchase
and sale of crypto-assets take place in different tax years (which in reality may be less than one
day apart), the input prices cannot be applied, which may cause a number of complications for
the taxpayer. If the expenses are higher than the total income earned, the difference is
disregarded. In the case of the acquisition of crypto-assets by mining, the actual expenses
demonstrably incurred to mine them (payment of energy consumed in connection with mining)
can be claimed.® In the case of gratuitous acquisition by donation or inheritance, the actual
expenses demonstrably incurred in connection with the acquisition of the crypto-asset (notarial

2% Under Section 8(1)(t) of the ITA.

30 The determination of the tax base or tax loss of the taxpayer is based on the profit/loss reported in the accounts or the
difference between income and expenses.

31 PIROHANICOVA, L. Virtudine platidld (Bitcoin, Ethereum a pod.) a ich zdariovanie v SR a vo svete. In: POPOVIC, A.,
SABO, 1., eds.: Aktudine vyzvy daiiového prava. Kosice: Univerzita P. J. Safarika v Kosiciach, 2021, pp. 32-42, p. 36.

8 GECIKOVA, S. Virtudlne platidlé (Bitcoin, Ethereum a pod.) a ich zdariovanie v SR a vo svete. In: POPOVIC, A., SABO,
J., eds.: Aktudine vyzvy daiiového prava. Kogice: Univerzita P. J. Safarika v Kogiciach, 2021, pp. 20-31, p. 26.

3 GECIKOVA, S. Virtudlne platidlé (Bitcoin, Ethereum a pod.) a ich zdaiiovanie v SR a vo svete. In: POPOVIC, A., SABO,
J., eds.: Aktudine vyzvy daiiového prava. Kogice: Univerzita P. J. Safarika v Kogiciach, 2021, pp. 20-31, p. 26.
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fee paid at the time of donation or inheritance) may be included in the expenses.* At the same
time, a health insurance levy paid can be recognised as a tax expense.*

Another very important parameter for the taxation of crypto-assets is the tax rate. Pursuant
to Section 15(a) of the ITA, a tax rate of 19% or 25% is applied to a taxpayer who is a natural
person — non-entrepreneur, depending on the amount of the taxpayer’s tax base (determined
pursuant to Section 4(1)(a) of the ITA) (if the tax base exceeds EUR 37,981.94, a tax rate of
25% is applied to the excess amount).*® At this point it is important to note that this income is
also subject to a health insurance levy®’ of 14%, which means that the tax and levy burden on
the taxpayer may be 33%, which is almost a third of the income, or as much as 39%, which is
close to half of the income. This level of burden on ordinary natural persons seems to us to be
disproportionate to the point of being draconian. For a taxpayer — entrepreneur, tax rates may
vary. In the case of a natural person — entrepreneur who earns income under Section 6(1)
and (2) of the ITA (income from business and other self-employment), the tax rate may be 15%
if the tax base determined pursuant to Section 4(1)(b) of the ITA does not exceed EUR
49,790.00, or a combined tax rate of 19% and 25% if the tax base determined pursuant to
Section 4(1)(b) of the ITA exceeds EUR 49,790.00 (19% tax rate is applied to the part of the
tax base not exceeding EUR 37,981.94 and 25% tax rate to the excess amount).*® In the case of
a legal person, the current tax rate is 15% if the taxpayer’s tax base reduced by the tax loss
does not exceed EUR 49,790.00 or 21% if the taxpayer’s tax base reduced by the tax loss
exceeds this amount.®® Legal persons, unlike natural persons, do not need to pay health
insurance levies. It follows from the above tax rate setting that in the case of entrepreneurs, the
more successful ones (those with higher incomes) are affected by higher taxation, while for
non-entrepreneurs the lower tax rate of 15% is excluded. It is not our aim to contradict this
philosophy in this paper, but it may be worth reflecting on whether it is appropriate to apply
this rule to income from the sale of crypto-assets.

3. Shortcomings of the legislation on the taxation of crypto-assets de lege lata

On taxation de lege lata, a few criticisms should be made in relation to both common practice
and the MiCA concept. The taxable transactions are conceived in a very broad manner, not
reflecting the different nature of crypto-assets.”® As an example, consider the exchange of a
crypto-asset for another crypto-asset — the purchase of security tokens, which by their nature
closely resemble some form of digitised securities or utility tokens, the issuers of which will
have to comply with specified requirements and will also be subject to a regulated market (like
securities). Stablecoins will also be regulated in the same way, although currency pair trades
(forex trades) are considered derivative transactions and fall equally into the category of other

3 IBIDEM.

% PUKALOVIC, D. Zdaiiovanie kryptomien (virtudlnych mien). [online]. 2021. [cit. 21. 3. 2022]. Available at:
https://www.podnikajte.sk/dan-z-prijmov/zdanovanie-kryptomien-virtualnych-mien.

%  GECIKOVA, S. Virtudlne platidlé (Bitcoin, Ethereum a pod.) a ich zdariovanie v SR a vo svete. In: POPOVIC, A., SABO,
J., eds.: Aktudlne vyzvy daiiového prdava. Kosice: Univerzita P. J. Safarika v Kogiciach, 2021, pp. 20-31, p. 25.

3 PUTERA, M. Kryptomeny a ich vyuzitie pri zdaiiovani. Diplomova praca. KoSice: Univerzita Pavla Jozefa Safarika
v Kosiciach, Pravnickd fakulta. 2020. 69 s. p. 46. [online] 2020. [cit. 12. 3. 2022] Awvailable at:
https://opac.crzp.sk/?fn=detailBiblioForm&sid=8DB42373D07F62A0DCAD25DA4370&se0=CRZP-detail-kniha.

% FS SR. Sadzba dane za rok 2021. [online]. 2022. [cit. 21. 3. 2022]. Available at: https://podpora.financnasprava.sk/424014-
Sadzba-dane-za-rok-2021.

3 FS SR. Informovanie odani zprijmov pravnickych oséb. [online]. 2022. [cit. 21. 3. 2022]. Available at:
https://www.financnasprava.sk/sk/podnikatelia/dane/dan-z-prijmov/pravnicke-osoby/informovanie-dan-prijem-
po#SadzbaDane.

4 MAUME, P., FROMBERGER, M. Regulation of Initial Coin Offerings: Reconciling U.S. and E.U. Securities Laws. In:
Chicago Journal of International Law, vol. 19, y. 2019, i. 2, 548-585 , p. 558, DOI: https://dx.doi.org/10.2139/ssrn.3200037
or XU, Ch., JIN, B. Digital currency in China: pilot implementations legal challenges and prospects. In: Juridical Tribune.
vol. 12,y. 2022, i. 2, 177-194, p. 179, Available at: http://www.tribunajuridica.eu/arhiva/An12v2/2.%20Xu,%20Jin.pdf.
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income.** Even the eventual adoption of MiCA and related legal acts would not automatically
change the scope of taxable crypto-asset transactions, so we find it important to reconsider this
definition.*?

The set taxation rules do not incentivise holders to invest for the long term, to create wealth
responsibly and to have lower time preferences. A completely different case can be seen in the
taxation of income from the sale of securities, which we discuss more below.

The practical aspect of taxing crypto-assets is also problematic. Under the legislation, it is
necessary to keep detailed records of the date and time of the transaction and the individual
exchange rate (not only between crypto-assets but also against the euro), as the price of a crypto-
asset can change by several tens of percent within a single day. Even with only slightly more
frequent trading, it can be a big problem to correctly determine the amount of tax, not to mention
entrepreneurs or professional traders who may make thousands of transactions per day. Crypto-
assets can be used to pay in many places nowadays, and “crypto” payment cards can be used at
any places where card payments are accepted. With a bit of hyperbole, we dare say that it makes
no sense to tax every payment for coffee. The above is not only a problem for the taxpayer, the
same (if not greater) difficulties and costs may arise for the tax authorities under the current
legislation in the case of a tax audit. The question then arises again as to how to set up the
legislation appropriately.

Last but not least, we would like to draw attention to the human factor and the taxpayer’s
motivation to declare and tax his income. We deal with this subject in the last chapter, but for
the time being we can state, to lighten things up, that it does not help tax discipline if a taxpayer
in such a high-risk sector makes a profit on his investment and then the state, which has been
warning him against this activity all along, reduces his success by a third or almost half. High
tax rates, together with the difficulty of calculating the tax base, act as a disincentive for
taxpayers. In the table below, we can see the evolution of the number of taxpayers who declared
income and expenses from the sale of crypto-assets for the tax years 2018 to 2020, as well as
the amount of income declared.

Table 1% — Declared income from the sale of crypto-assets (own elaboration)

Tax year Number of Declared income from the Value in EUR
taxpayers sale of virtual currency

2020 611 Income 11,776,148
461 Expenses 9,452,470

- Difference 2,323,678

2019 105 Income 3,562,592
71 Expenses 2,997,176

- Difference 565,416

2018 114 Income 9,401,463
73 Expenses 4,907,905

- Difference 4,493,558

The data above show a significant decrease in the tax year 2019. However, the reason for
this decrease cannot be clearly identified, as there was no significant drop in crypto-asset prices
in this period, nor were taxpayers affected by the impacts of the crisis associated with the
COVID-19 pandemic. Income increased again in the tax year 2020, which is likely related to
the increase in the price of crypto-assets in this period. How taxpayers’ willingness to declare

4 FS SR. Zdanenie prijmov z forexovych obchodov. [online]. 2022. [cit. 21. 3. 2022]. Available at:
https://podpora.financnasprava.sk/945574-Zdanenie-prijmov-z-forexovych-obchodov.

42 DAUDRIKH, Y. V. AML smernica — aplikacné problémy sivisiace s reguldciou virtualnych mien. In: Casopis pro pravni
védu a praxi. vol. 30, y. 2022, i. 1, 191-214, p. 198 DOI: https://doi.org/10.5817/CPVP2022-1-8.

43 The data were provided by the Financial Administration of the Slovak Republic on the basis of an application for disclosure
of information under Act No. 211/200 Coll. on free access to information, amending certain acts (Freedom of Information
Act), as amended, dated 30 March 2022, Application No. 132717/2022.
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income from the sale of crypto-assets will evolve is likely to be empirically observable in
subsequent tax years.

Chart 1** — Price development of the strongest representative of crypto-assets - bitcoin
(BTC) in EUR

Bitcoin to EUR Chart
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In the above chart, we can see that in 2018 and 2019, the price of bitcoin did not increase
significantly. A significant increase started to occur only at the end of 2020 and in the following

period.
Table 2% — Comparison of income of natural persons (own elaboration)

Tax Total amount of | Amount of | Income from | Share of | Share of income
year declared income | other income | the sale of | income from | from the sale of
of natural | under Section 8 | virtual the sale of | virtual currency in
persons, EUR of the ITA currency, virtual currency | all income of
EUR in other income | natural persons, %

under Section 8

of the ITA, %

2020 | 15,945,130,568 | 1,441,945,360 11,776,148 0.82 0.07
2019 | 16,786,652,369 | 918,100,853 3,562,592 0.39 0.02
2018 | 16,575,937,827 | 883,630,238 9,401,463 1.06 0.06

In Table 2, we attempt to demonstrate the marginal impact of income from the sale of crypto-
assets on the state budget. Income from the sale of crypto-assets averaged less than 1% of other
income of natural persons under Section 8 of the ITA over the periods under review, and 0.05%
of all income of natural persons.

The above-mentioned shortcomings are also confirmed by the answers of respondents from
the questionnaire of the National Bank of Slovakia (the “NBS”), by which the NBS tried to
monitor the situation and requirements of crypto-asset service providers: “The respondents
mentioned the lack of legislation, the impossibility of maintaining a bank account, the non-
conceptual taxation of transactions (crypto-crypto, crypto-goods) and the high tax burden as
the biggest obstacles to further development of business in the area of crypto-assets.”*® Who

4 Bitcoin (BTC). [online]. 2022. [cit. 13. 4. 2022]. Available at: https://coinmarketcap.com/currencies/bitcoin/.

4 The data were provided by the Financial Administration of the Slovak Republic on the basis of an application for disclosure
of information under Act No. 211/200 Coll. on free access to information, amending certain acts (Freedom of Information
Act), as amended, dated 30 March 2022, Application No. 132717/2022.

4% NBS. Prehlad trhu s kryptoaktivami v Slovenskej republike. [onling]. 2020. [cit. 21. 3. 2022]. Available at:
https://www.nbs.sk/_img/Documents/_Dohlad/Fintech/kryptoaktiva/SK-kryptoaktiva-prehlad.pdf.
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else is a more representative sample than those who are trying to legitimately do business in
this area and are in the best position to know the market conditions and needs. As noted above,
the same obstacles were identified in the Explanatory Memorandum to MiCA.

We recognise that if legislation is to retain its generality and clarity, it cannot adequately
address each individual situation in detail.*” However, if legislation of this magnitude is to be
adopted, i.e. if it is to establish a legal framework for an entire segment of the economy, it is,
in our view, also necessary to consider whether it is not appropriate to refine the legislation so
that it is not a general “one-size-fits-all” solution but reflects the specific and multidisciplinary
nature of crypto-assets. Good legislation, especially tax legislation, is a huge advantage for the
state and an opportunity to capture the emerging digital segment, which is undoubtedly a
declared objective of the EU.

I11. CONCEPT OF THE TAXATION OF CRYPTO-ASSETS DE LEGE FERENDA

In the last chapter, we want to present the basic pillars of a new concept of crypto-assets
taxation, which, in our opinion, represents a fairer, more appropriate and acceptable alternative
to the status quo.

1. Important institutions and aspects taken into account in the development of the concept
of taxation

A time test is a tax incentive tool*® commonly found in Slovak tax law*® and can be simply
characterised as a statutory period of time after the expiry of which income derived from the
ownership of a statutory property is exempt from tax. The ownership of the property must be
uninterrupted during this period of time.

In the Slovak legal system, for example, the following are the best-known examples of tax
exemption after the time test has been met:

a) income from the sale of real property after the expiry of five years from the date of its
acquisition (Section 9(1)(a) of the ITA),

b) income from the sale of real property acquired by inheritance after the expiry of five years
from the date of its acquisition (Article 9(1)(b) of the ITA),

c¢) income from the sale of securities admitted to trading on a regulated market after the expiry
of one year from the date of their acquisition (Article 9(1)(k) of the ITA).

The legislature’s motivation to exempt income from tax can vary and need not be a purely
incentive-based policy. The purpose of the time test may be to tax only those cases in which
the purpose of the sale is financial enrichment. According to the case law of the Supreme
Administrative Court of the Czech Republic (the SAC CR), the above approach is applied, for
example, in the first two examples, since if the period between the acquisition and the sale of
real property exceeds five years, it is not, in principle, a sale for profit (a so-called speculative
transaction). In Judgment 2 Afs 70/2007 — 55, the SAC CR clarifies this approach further by
stating that “...the logic of the tax exemption in these cases is based on the fact that it is actually
not income in the sense of an increase in the property of the taxpayer, but only a transformation
of the ownership of the thing (real property) into its cash equivalent.””

By contrast, the exemption from tax of income from the sale of securities has a completely
different objective, for example to stimulate the growth of savings®® or the development of the

47 BABCAK, V. Daiiové pravo na Slovensku a v EU. Bratislava: Ing. Miroslav Mracko — EPOS, 2019. 912 p., p. 446.

8 AMBRA, T. Analyza opatreni na podporu kapitilového trhu. [onling]. 2015. [cit. 10. 3. 2022]. Available at:
https://www.nbs.sk/_img/Documents/_ PUBLIK_NBS_FSR/Biatec/Rok2015/06-2015/03_biatec_15-6_Ambra.pdf.

49 Also in tax law of other OECD countries, as described in more detail below.

50 Judgment of the Supreme Administrative Court of the Czech Republic of 16.05.2008 in Case No 2 Afs 70/2007 - 55

51 Explanatory Memorandum to Act No. 253/2015 Coll. amending Act No. 595/2003 Coll. on income tax, as amended,
amending certain acts.
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local capital market®?. The Explanatory Memorandum to the amendment to the Income Tax
Act>, which introduced this exemption into the legislation, explicitly states that the proposed
changes are aimed at promoting long-term investment savings by natural persons as a
favourable form of investing funds in a portfolio carried out through authorised institutions
after meeting the established conditions, or increasing the tax motivation of the population to
invest on the capital market in order to promote the development of the capital market and
increase the financing of the Slovak real economy from the long-term savings of the population.
To this end, a one-year time test has been introduced, which is a very favourable regulation for
(both long-term and short-term) investors. By comparison, our Czech neighbours have a three-
year time test for the sale of securities in their legislation. This, like elsewhere in the world, is
set in favour of long-term investors, which was highlighted in 2014 when the time test was
extended from six months to three years.>* In Germany, they consider crypto-assets to be private
money for tax purposes and apply a one-year time test, i.e. income from the sale of crypto-
assets is tax-free if you hold the crypto-assets for more than 1 year®®.

In the Czech legislation, we also find in the case of income from the sale of securities an
alternative to the time test — the so-called value test. If a natural person’s income from the sale
of securities does not exceed CZK 100,000 (approx. EUR 4,000) in a tax year, it is exempt from
tax even if the time test is not met®®. The tax rate, which is 15% for natural persons and 19%
for legal persons, is also interesting.” The German legislation applies a value test for natural
persons in the amount of EUR 600°. This approach can ensure that the taxpayer and the tax
authorities are not burdened by low-value transactions such as the above-mentioned payments
for coffee, lunch, etc.

The support of (especially long-term) investors is undoubtedly an important instrument of
the state, which significantly contributes to the gradual building of the wealth of the population.
Long-term investing and wealth building is often underestimated, but it is in the interest not
only of investors, but also of the state to support such activities of its citizens, as this can lead
to a higher standard of living, lower dependence of pensioners on state benefits, higher
consumption and/or overall economic activity of citizens and a number of other positives, which
will ultimately have positive effects on the state budget.

It can certainly be counter-argued that a lower tax burden will result in a shortfall in state
revenue, but with reference to Table 2 above, the data clearly show that the shortfall, if any,
would be marginal. The opposite may be true, as we must remember that holders of crypto-
assets ultimately spend on real-world goods. Taxpayers will not be afraid to declare or spend
their income on goods, and what is more, a reasonable tax burden may be an attraction for many
entrepreneurs in the digital business, which may be a high added value for us.

The taxation of crypto-assets should be designed as a combination of several complementary
instruments to ensure rational taxation of transactions. The rationality of taxation should aim at
not affecting micro-transactions (the recording of which is burdensome for both the taxpayer

52 APOLEN, P. Financna sprdva zneistila investorov: Budi sa zdarovat aj vynosy z ETF fondov? [online]. 2021. [cit. 10. 3.
2022]. Available at: https://www.forbes.sk/novy-vyklad-zakona-zacnu-sa-z-etf-platit-dane/.

53 Explanatory Memorandum to Act No. 253/2015 Coll. amending Act No. 595/2003 Coll. on income tax, as amended,
amending certain acts.

5  KUDLASEK, P. Casovy test u investic: Co to znamend a jak miize ovlivnit navratnost vasich investic? [online]. 2021. [cit. 10. 3.
2022]. Available at: https://finex.cz/casovy-test-u-investic/.

% SKDP. Zirobky zobchodovania s kryptomenami musite zdanit. [online]. 2018. [cit. 25. 3. 2022]. Available at:
https://www.danovecentrum.sk/aktuality/zarobky-z-obchodovania-s-kryptomenami-musite-zdanit-aktualita-dc-3-
2018.htm.

5% Section (4)(1)(w) of Act No. 586/1992 Coll. on income tax.

57 FINEX.CZ. Zdanéni kryptomén — Kompletni ndavod pro rok 2022. [online]. 2022. [cit. 25. 3. 2022]. Available at:
https://finex.cz/zdaneni-kryptomen-kompletni-navod./.

% Die steuerliche Behandlung von Kryptowdihrungen in Deutschland. [online]. 2022. [cit. 25. 3. 2022]. Available at:
https://www.winheller.com/bankrecht-finanzrecht/bitcointrading/bitcoinundsteuer/besteuerung-kryprowaehrungen.html.
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and the tax authority), motivating taxpayers to invest and create wealth over the long term,
creating an attractive environment for both entrepreneurs and users, and at the same time
guaranteeing appropriate (bearable) taxation when crypto-assets are exchanged for real-world
goods. Tax bearability is subjective in nature and represents a certain threshold beyond which
the taxpayer feels reluctant to pay the tax.>® An unbearable tax burden can cause taxpayers to
develop tax aversion, resulting in tax evasion, which is one form of expression of taxpayers’
dissatisfaction with the state’s tax policy.®’ Changing this attitude may be a key factor in
motivating taxpayers to declare income from the sale of crypto-assets.

2. Terminology, definition of taxable transactions and value test

In the context of the proposed MiCA Regulation, it seems to us appropriate to replace the
inappropriate term “virtual currency” with the generally accepted term “crypto-asset” as
defined in MiCA. This term should be replaced not only in the ITA but also in other legislation
in which it appears (Code of Criminal Procedure, Accounting Act).

At the same time, it is necessary to assess whether crypto-assets need to be further
differentiated for taxation purposes, as some of them will be considered financial instruments,
some will be considered electronic money, and some will not be covered by the new regulation
at all. Favouring certain crypto-assets would probably be difficult to justify. Investment tokens
fund a business, utility tokens serve users of a particular platform or application, and payment
tokens allow holders to make global payments.®* Each type contributes in some way to a
specific project, and each (successful) token represents a certain added value. If a crypto-asset
creates these values (which is a prerequisite for its appreciation), in principle we see no
reason to further categorise it for taxation purposes as it is necessary to ensure the
generality and clarity of legislation and to avoid undermining the neutrality of taxation
by possible discrimination between issuers and holders of crypto-assets. In our opinion, it is the
grasp of the values created that is relevant for the taxation of crypto-assets and not the manner
in which those values are created. However, we consider it important to exempt stablecoins
(electronic money token or asset-referenced token) from this rule as they are de facto fiat
currencies and this exemption is key to the proposed parts of this concept.

We see room in the new concept to change the scope of taxable transactions. As noted
above, it is counterproductive to track and recalculate every micro-transaction (“coffee”
transaction). This approach is clearly uneconomic for both the taxpayer and the tax authorities.
At the same time, in our opinion, it would be appropriate to apply a value test at this point, e.g.
up to 21 times the applicable subsistence minimum amount (EUR 4,579.26 in 2022%?), as is the
case for the annual amount of the tax allowance under Section 11(2)(a) of the ITA.

We consider the exemption of “crypto-crypto” transactions and the exclusion of “crypto-
goods” transactions to be relevant proposals in the change of the scope of taxable transactions.
However, these options may be mutually exclusive under certain conditions. In our opinion, it
does not make sense to tax crypto-crypto transactions as there is no real profit to the
holder unless the multiplied crypto-assets are exchanged for real-world goods. Even in the
case of exchanging a crypto-asset for a stablecoin, where it is a de facto alternative to fiat
currency, as long as the holder holds them in a wallet, he has no real benefit from that profit.
Exempting such transactions from taxation would make the holders’ records and

% BABCAK, V. et al. Daiiové tiniky, ich vznik a elimindcia. Kosice: SafarikPress, 2020. 302 p., p. 68.

6 IBIDEM, p. 67.

61 For legal categorisation of crypto-assets, see chapter 1.1.2 or PUTERA, M. Financnoprdavne aspekty kryptoaktiv. In:
STRKOLEC, M., VARTASOVA, A., STOJAKOVA, M., SIMIC, S. (eds.): IV. SLOVENSKO-CESKE DNI DANOVEHO
PRAVA. Kogice: Univerzita P. J. Safarika v Kogiciach, 2021, pp. 305-318, p. 308.

8 TALDOVA, S. Nezdanitelné casti zdkladu dane v roku 2022. [online]. 2021. [cit. 25. 3. 2022]. Available at:
https://www.podnikajte.sk/dan-z-prijmov/nezdanitelne-casti-zakladu-dane-2022.

https://doi.org/10.33542/S1C2022-2-07 94


https://doi.org/10.33542/SIC2022-2-07

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.2

potential tax authorities’ audits extremely simple, as both inputs and outputs would be easily
identifiable. If a taxpayer exchanged crypto-assets for any service, commodity or other
goods, a taxable transaction would occur. At the same time, however, this approach may
interfere with the time test (the taxpayer exchanges bitcoins for stablecoins and waits three
years for that income to be exempt from tax). The second option would mean that the taxable
transaction would only be the exchange of a crypto-asset for fiat currency (or stablecoins),
which would partially relieve the taxpayer when spending on goods, but he would still be
burdened with micro-transaction taxation in the case of exchanges for fiat currency and
stablecoins. In addition, a situation could arise where a taxpayer’s crypto-asset is appreciated
by a factor of 100 (e.g. from a thousand euros to a hundred thousand euros) and the taxpayer
does not exchange the crypto-asset for fiat currency or stablecoins, but buys a car (e.g. Tesla
allowed payment in bitcoins for a certain period of time) or real property. With the gradual
adoption of crypto-assets, more and more people will accept crypto-assets as payment, and so
the taxpayer could very easily avoid taxation even on extremely high profits.

A compromise may be the following alternative: The exchange of a crypto-asset for
another crypto-asset is not a taxable transaction, except for the exchange for stablecoins
— the application of the time test will not be jeopardized, as the exchange is not a taxable
transaction, but the time test starts to run when the crypto-asset is acquired. The exchange
for stablecoins, which are de facto fiat currency, remains a taxable transaction. At the
same time, however, we propose that the value test be applied — an exchange of a crypto-
asset for goods, crypto-assets or fiat currency up to 21 times the amount of the applicable
subsistence minimum amount in the tax year is not a taxable transaction. The value test
prevents wasteful taxation of micro-transactions burdening both the taxpayer and the tax
authorities.

3. Time test, tax rates and health insurance

As mentioned above, our aim is also to encourage people’s interest in long-term forms of
investing, gradual wealth building and financial responsibility, or a preference for lower time
preferences. In practice, this does not mean speculative trading, but purchases with the aim of
holding for several years. In the crypto-asset environment, the popular term “HODL”® is
known to reinforce the application of low time preferences. Low time preferences imply a
preference for satisfying our needs in the future, as long as we receive either more goods or
goods of higher quality in the future as a reward for this waiting.®* This approach leads to long-
term planning, cooperation and peace, as conflict brings uncertainty.® It is the introduction of
the so-called HODL rule (time test for holding crypto-assets) that should sufficiently reflect the
objectives of this concept.

In the case of income from the sale of securities, a 1-year time test is established in our
legislation, and in the neighbouring Czech Republic it is a 3-year time test. In our considerations
we analysed the options of a 1-, 3- and 5-year time test, where the choice between these options
is only a matter of the legislature’s preference. In our view, even the shortest option would be
sufficient to demonstrate that this is not speculative trading, but in the end we decided to work
with a compromise along the lines of the Czech time test and apply the 3-year HODL rule.
Three-year “hodling” of crypto-assets in such a volatile environment leads the holder to be
patient and, at the same time, due to the gradual long-term market growth, reduces the risk that

6 HODL is a term derived from a misspelling of the English word “hold”. The author is GameKyuubi, a bitcointalk.com f
orum user, who wanted to declare that he would not sell his bitcoins and wrote “I AM HODLING” in a discussion about
the bitcoin price drop. HODL has become an inherent term in the world of crypto-assets, giving rise to a number of terms
such as hodler — a person who holds (does not sell) crypto-assets for a long time, or hodl, hodling — an activity (holding
crypto-assets for a long time) or an attitude (a determination to hold crypto-assets for a long time).

8 TETEK, J. Bitcoin: Odluka penéz od statu. 1. vydanie. Praha: Braiins Systems, 2021. 120 p., p. 29.

% IBIDEM.
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the holder will sell his crypto-assets in panic in a steep downturn. If the purchase of a crypto
asset is profitable after three years, it means that it is a solid project, creating real value,
or is popular and supported by the market for some reason. In the case of suspicious
speculative crypto-assets and fraudulent projects, it is highly unlikely that the holder will
be profitable after three years of hodling, which will ensure that such legislation will not
support fraudulent projects, but only functioning businesses.

The question remains whether crypto-assets should also be subject to a condition of
admission to a regulated market or a similar foreign regulated market, as in the case of
securities. Even if MiCA was to be adopted, crypto-asset service providers®® (exchanges,
bureaux de change, etc.) would have to obtain the necessary licence within a certain period of
time; ergo, it is a regulated market. Even if this condition is applied, its fulfilment should not
be a problem for crypto-assets that will be listed on licensed platforms or can be traded on such
platforms.

In view of the above, we propose the introduction into the ITA of an exemption from
tax on income from the sale of crypto-assets after three years from the date of their
acquisition, if the period between their admission to a regulated market or a similar
foreign regulated market and their sale exceeds three years. We also propose the
introduction of an exemption for entrepreneurs, as it is not uncommon for companies to add
bitcoins to their balance sheets in order to take advantage of all the assets that the current market
offers®”. Long-term wealth building is undoubtedly welcome and desirable for companies as
well.

In the case of tax rates, we see room for inspiration from the Czech Republic and Hungary,
or a hybrid model with the application of current models. To make the sector more attractive to
entrepreneurs and investors and to increase the incentive to declare income, we propose the
reduction of the basic tax rate to 15% for both entrepreneurs and non-entrepreneurs in
the case of income from the sale of crypto-assets. As an alternative to this solution, the tax rate
could be reduced to 15% for all taxpayers if the tax base does not exceed EUR 49,790.00, and
if this amount is exceeded, the same model would apply as at present —a combined tax rate of
19% and 25% for taxpayers — natural persons and 21% for legal persons. At the same time, it
IS important to reconsider the application of a health insurance levy to income from the sale of
crypto-assets. In contrast to the proposal to apply a time test, a value test and a lower tax rate,
the application of a health insurance levy which would bring the taxpayer’s burden back to
around one third of the appreciation seems counterproductive and undermines the overall
concept proposed. As the proposed tax policy aims to make the crypto-asset business more
attractive and to encourage long-term wealth building, we propose the abolition of the health
insurance levy for taxpayers — natural persons in the case of income from the sale of crypto-
assets.

In conclusion, we would like to point out that the concept of crypto-assets taxation is not
intended to be a simple first-pass solution®, but a sensitively designed whole which, by
combining appropriate tax instruments, will ensure a generally beneficial legal
framework. By using correct and simple terminology and setting a rational scope of taxable
transactions, taxation will only cover the relevant part of the transactions when they move from
the digital to the real world. The introduction of a value test will consequently ensure that
wasteful taxation of micro-transactions is eliminated, while the simultaneous introduction of a
three-year time test will ensure that only solid business is supported. The slightly reduced tax

6 Crypto-asset service provider means any person whose occupation or business is the provision of one or more crypto-asset
services to third parties on a professional basis. See Title I, Article 3(1) of MiCA..

67 WOLF, K. Microstrategy se toho neboji. Bitcoin ve slevé nakoupila za 414 milionii dolarii. [online]. 2021. [cit. 25. 3.
2022]. Available at: https://forbes.cz/microstrategy-se-toho-neboji-bitcoin-ve-sleve-nakoupila-za-414-milionu-dolaru/.

68 HRABCAK, L., POPOVIC, A. On certain issues of digital services taxes. In: Financial Law Review. vol. 17, y. 2020, i. 1,
52-69, p. 62, DOI: https://doi.org/10.4467/22996834FLR.20.004.12045.
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rate and the abolition of the health insurance levy is consequently a kind of icing on the cake,
which may help to encourage spending crypto-assets in Slovakia and thus boost the economy.
On the basis of the above data, it is evident that the negative impact on the state budget as a
result of the adoption of such a concept would be marginal. On the contrary, it can be assumed
that such a tax policy could contribute to the development of business in Slovakia and ultimately
have positive effects on the state budget. We believe that the hypothesis set out in the
introduction can be answered by saying that income from the sale of crypto-assets can be
exempted from tax to the extent and under the conditions we have set out in this concept.

IVV. CONCLUSION

The concept of crypto-assets taxation as a whole has not yet been frequently addressed in
professional circles. Our aim was to grasp this topic comprehensively, to identify the
shortcomings of the de lege lata legislation and to propose their solution.

In line with our aim, in the second chapter we have described the attitude of regulatory
institutions towards crypto-assets, represented by the MiCA Regulation proposal and related
regulations. By analysing the changes that this regulation may bring about, we have come to
the conclusion that it will mainly be about harmonisation of legislation at EU level, a clear
categorisation of crypto-assets and regulatory rules for participants in the crypto-assets market.
Then we have characterised the status quo of taxation of crypto-assets in the Slovak Republic
(the “SR”) and identified the most pressing problems of this legislation as such, but also in the
context of the MiCA Regulation proposal.

In the third chapter, we have presented the new concept of crypto-assets taxation, describing
the aspects that the new concept of taxation should take into account (also in the context of the
legislation of some states) and proposing the adjustment of terminology reflecting European
and accepted definitions, as well as a change in the scope of taxable transactions so as to
eliminate disproportionate administrative burden on the taxpayer as well as the cost-
effectiveness of the tax administration. Furthermore, we have proposed the application of a
combination of time and value tests so that the stated objectives of the concept are achieved and
that this legislation does not encourage speculative and fraudulent behaviour in the market.
Finally, we have touched on the slight adjustment of tax rates in line with current rules and
proposed the abolition of the health insurance levy.

In our view, the concept presented is rationally constructed and reflects the nature of crypto-
assets, the forthcoming EU regulation and the needs of the market, while at the same time
eliminating the identified shortcomings of the current legislation. We believe that the approach
presented can be beneficial not only for users and entrepreneurs, but also for the state and its
budget. In line with the above, we consider that the goal of this work has been met.
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PRIPUSTNOST RETROAKTIVITY VOCI POVINNE
ZVEREJNOVANYM ZMLUVAM

ADMISSIBILITY OF RETROACTIVITY IN REGARD TO
COMPULSORILY PUBLISHED CONTRACTS
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ABSTRAKT

Autor sa V predlozenom prispevku zaoberd pripustnostou pravej retroaktivity a nepravej
retroaktivity voc¢i povinne zverejnovanym zmluvam v podmienkach Slovenskej republiky a
analyzou zasady zdkazu retroaktivity pravnych noriem s poukazom na vybranu domdcu
a zahranicnu judikaturu. Cielom predlozeného prispevku je poukazat na doélezité aspekty, ktoré
S vybranou problematikou suvisia a analyzovat problémy suvisiace s uplatnenim zasady zdakazu
retroaktivity pravnych noriem, ktoré sa v praxi pomerne casto vyskytuju.

ABSTRACT

In the presented paper, the author deals with the admissibility of true retroactivity and false
retroactivity in regard to compulsorily published contracts in the conditions of the Slovak
Republic and the analysis of the principle of non-retroactivity of legal norms with reference to
selected domestic and foreign case law. The aim of this paper is to point out the important
aspects related to the selected issue and to analyze the problems related to the application of
the principle of non-retroactivity of legal norms, which occur quite frequently in practice.

I. UVOD

Zmluvné dojednanie, podl'a ktorého sa na zaklade vole zmluvnych stran za urcitych
podmienok predlZuje platnost’ zmluvy o urciti dobu, je v zasade prejavom zmluvnej volnosti
zmluvnych stran, avSak tato zmluvna volnost zmluvnych stran je v ur€itych pripadoch
obmedzena. Predovsetkym ide o pravne vztahy s verejnopravnym prvkom, ¢i uz sa tento
verejnopravny prvok tyka predmetu alebo subjektu pravneho vztahu, kde je
Vv celospoloCenskom zaujme tymto obmedzenim, resp. sprisnenim podmienok pri vzniku,
zmene alebo zaniku takého pravneho vztahu chranit’ spravidla verejné prostriedky alebo
verejny majetok pred ich zneuzitim alebo nehospodarnym nakladanim.

Uvedeny zamer privilegovaného postavenia a ochrany verejného majetku sleduje
zakonodarca aj ustanovenim § 490 ods. 2 zédkona €. 40/1964 Zb. Obciansky zakonnik v zneni
neskorSich predpisov (d’alej len ,,Obciansky zakonnik “), ktoré bolo do nasho pravneho poriadku
zavedené s ucinnostou od 1. januara 2011, a podl'a ktorého: ,, Ak zakon neustanovuje inak,
neplatné je ustanovenie zmluvy podla § 47a, podla ktorého zmluva uzavreta na dobu urcitu
trva aj po uplynuti tejto doby. “ Uvedené ustanovenie zaviedlo sprisneny zmluvny rezim, ktory
stvisi s osobitnou povahou povinne zverejiiovanych zmliv, ktoré sa tykaju nakladania
s verejnymi prostriedkami, resp. s verejnym majetkom. Rezim povinne zverejiiovanych bol do
Obcianskeho zédkonnika zavedeny zdkonom €. 546/2010 Z. z. s t¢innost'ou od 1. januara 2011,
pricom jeho uzdkonenie stvisi s novelizaciou zékona ¢. 211/2000 Z. z. o slobodnom pristupe
k informaciam a 0 zmene a doplneni niektorych zakonov (zakon o slobode informacii) v zneni

1 doc. JUDr., IV’hDA, Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenska republika
Pavol Jozef Safarik University in Kosice, Faculty of Law, Slovak Republic.
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neskorsich predpisov (d’alej len ,, zakon o slobode informdcii ) a so vznikom institatu povinne
zverejiovanych zmlav (§ 47a Obcianskeho zdkonnika). Zakonodarca zavedenim ustanovenia
§ 490 ods. 2 Ob¢ianskeho zakonnika do nasho pravneho poriadku reaguje na tzv. prolonga¢né
ustanovenia v zmluvach, ktoré s ne€innostou (ml¢anim) jednej zmluvnej strany spajaju
nasledky prejavu vole. Prelomenie zasady ,,kto mici, nemozno predpokladat, Ze suhlasi* (Qui
tacet consentire non videtur) sa pod zamienkou reSpektovania privatnej autonémie v
minulosti ukazalo ako ¢asto zneuZzivané a z tohto dovodu bol zdkonodarca niteny v ustanoveni
§ 490 ods. 2 Obcianskeho zakonnika vyhlasit’ prolonga¢nu klauzulu v povinne zverejiiovanych
zmluvach za neplatni podl'a § 39 Obéianskeho zakonnika.?

Cielom predlozené prispevku je poskytnutie pohladu autora na moznost’ pripustnosti
retroaktivity voCi povinne zverejiiovanym zmluvam uzavretych pred 1. janudrom 2011,
konkrétne nepravej retroaktivity vzhl'adom na ustanovenie § 879n Ob¢ianskeho zakonnika.

II. POVINNE ZVEREJNOVANA ZMLUVA A VYZNAM ZASADY QUI TACET,
CONSENTIRE NON VIDETUR

Povinne zverejnovanou zmluvou je v zmysle § 5a ods. 1 zakona o slobode informacii
., pisomnad zmluva, ktoru uzaviera povinnd osoba a ktord obsahuje informaciu, ktord sa ziskala
za financné prostriedky, s ktorymi hospodaria pravnické osoby verejnej spravy vratane
nestatnych ucelovych fondov, alebo sa tyka pouzivania tychto financnych prostriedkov,
nakladania s majetkom statu, majetkom obce, majetkom vyssieho tzemného celku alebo
majetkom pravnickych osob zriadenych zakonom alebo na zdklade zakona alebo nakladania
S financnymi prostriedkami Europskej unie. *

Podl'a § 2 ods. 1 zakona o slobode informacii: ,, Osobami povinnymi podla tohto zdkona
spristupnovat’ informdcii (dalej len ,,povinné osoby ) su sStatne organy, obce, vyssie vizemné
celku ako aj tie pravnické osoby a fyzické osoby, ktorym zdkon zveruje pravomoc rozhodovat
0 pravach a povinnostiach fyzickych osob alebo pravnickych osob v oblasti verejnej spravy,
ato iba v rozsahu tejto ich rozhodovacej cinnosti.

Ak je napriklad predmetom najomnej zmluvy, ktorti uzatvorila obec ako subjekt verejného
prava® (prenajimatel’) so subjektom ¢isto sukromného prava (najomca), majetok obce, ktory ma
povahu verejného majetku, nemozno tento majetok postavit’ na rovenn majetku v sikromnom
vlastnictve z hl'adiska podmienok a pravidiel nakladania a hospodarenia s nim. Majetok obce
ako verejny majetok totiz ex lege poZziva privilegovanu a zvySenu pravnu ochranu. V danom
pripade je obec zaroven podl'a zakona o slobode informéacii povinnou osobou a v tomto zmysle
sa na nu vztahuje aj povinnost’ zverejiiovania zmliv podl'a § 5a zakona o slobode informaécii
Vv spojeni s § 47a Obcianskeho zdkonnika. Zaroven nemoZzno opomentt ani skuto¢nost’, Ze obec
ma pri nakladani s majetkom obce v oblasti stikromnopravnych vztahov rovnocenné
postavenie vo vztahu k druhej zmluvnej strane, avSak je povinnd dodrziavat aj dalSie
povinnosti, zdkazy a obmedzenia vyplyvajlce z platnej pravnej Gpravy.

Uvedené potvrdzuje aj ustélena judikatira — podla rozhodnutia Ustavného sadu Slovenskej
republiky (dalej len ,, Ustavny sud SR*), &. k. 1IL. US 389/08-22:, Majetok obce ako majetok
verejnopradvnej korpordcie, sluziaci predovsetkym na plnenie jej uloh danych kompetenciami
pri vkone samospravy, ktoré sa realizuju v prospech jednotlivych subjektov prava, majucich

Obciansky zakonnik je tradine postaveny na relativne nemennych pravnych principov stanovujicich ur¢ité mantinely,
ktoré st vo svojom ddsledku obmedzujice jednak samotného zakonodarcu, ale aj pripustny interpretacno-aplikaény rozsah
pravnej Gpravy. Medzi takého principy nepochybne patri zasada dispozitivnosti pravnych noriem a princip pravne;j istoty
vratane na tato zasadu nadvézujicich postulatov ako je zadkaz (priamej) retroaktivity, ochrana nadobudnutych prav,
predvidatelnost’ rozhodovania a pod. K uvedenému blizie pozri: MATEJKA, J.: Dorucovani pisemnosti a elektronicky
pravni styk v pracovnépravnich vztazich. In: Acta Universitatis Carolinae — IURIDICIA 1. Vol. LXV. Praha: Univerzita
Karlova, Nakladatelstvi Karolinum, 2019. s. 60 — 61.

3 Pozn.: Obec musi pri nakladani s majetkom dodrziavat’ obmedzenia a podmienky nakladania s verejnym majetkom.
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K tizemiu obce prdvne relevantny vztah, nemozno z hl'adiska pravneho rezimu nakladania s nim
porovnavat s majetkom inych subjektov sikromného prava. “*

Obec je podrla zakona ¢. 138/1991 Zb. o majetku obci v zneni neskorSich predpisov (d’alej
len ,,zdkon o majetku obci ‘) a Obcianskeho zakonnika pravnickou osobou, ktora za podmienok
ustanovenych zakonom samostatne hospodari s vlastnym majetkom a s vlastnymi prijmami.
Obec ako verejnopravna korporacia je povinna v stlade s § 8 zakona ¢. 369/1990 Zb.
0 obecnom zriadeni v zneni neskorSich predpisov (d’alej len ,,zdkon o obecnom zriadeni‘)
vyuzivat majetok obce na plnenie Uloh verejnopravnej povahy, zabezpecit jeho ¢o
najefektivnejSie zhodnocovanie a zvel'ad’ovanie, chranit’ majetok obce pred jeho zneuzitim
a pred nehospodarnym nakladanim, a Vv ¢o najvacSej moznej miere zabranit’ zmensSovaniu
majetkovej zakladne, resp. finan¢nych prostriedkov obce. Pri nakladani s majetkom obce musi
obec ako verejnopravna korporacia reSpektovat’ predovsetkym poziadavky ochrany verejnych
zdrojov, ako aj poziadavku ochrany ekonomickych zaujmov obce a jej obyvatelov.

O prolongaénu klauzulu ide v pripade, ak sa jedna o zmluvu uzavreti na dobu urcitu, avsak
tdito zmluva by mala trvat’ aj po uplynuti dohodnutej doby. Tento sprisneny rezim zékazu
prolongacnej klauzuly suvisi jednak s osobitnou povahou povinne zverejiiovanych zmluav, ktoré
sa tykaji nakladania s verejnym majetkom a verejnymi prostriedkami, ale rovnako je
vyjadrenim doéslednej aplikacie zasady qui tacet, consentire non videtur (u toho, kto mlci,
nemozno predpokladat’ suhlas). Uvedend zasada vyjadruje zdkaz zneuzitia necinnosti, resp.
ml¢ania niektorej zo zmluvnych stran, ktorého priamym dosledkom by malo byt prediZenie
zaviaznosti a doby trvania zmluvy. Z ml¢ania alebo necinnosti u¢astnika zmluvy vsak nemozno
vyvodzovat’ jeho vol'u prolongovat’ zmluvny vztah.

V tejto suvislosti je potrebné poukazat’ aj na pravnu prax v Nemecku, kde sice nie je vidiet
tendenciu na vSeobecny zakaz prolonga¢nych klauzal, avSak na jednej strane sa snaha
dojednévat’ takéto klauzuly povazuje za akysi pokus ,,dobehnut** druhu stranu obidenim zdkazu
dojednavat’ ,trvale zavdazujice zmluvy*, na druhej strane sa vsak konanie zmluvnej strany,
ktora pokracuje v plneni po zaniku zmluvy, povazuje za také konanie, ktoré je v rozpore
s dobrymi mravmi, ak druh4 strana popiera zaviazanost' zo zmluvy.®

Zésada qui tacet, consentire videtur sa pod zamienkou privatnej autonomie vole v pravnom
styku Casto zneuzivala, pricom takéto klauzuly boli aprobované (zrejme z dovodu neznalosti
zakladnych zéasad stkromného prava) aj ¢astou stidnej praxe. Z tohto dovodu bol zékonodarca
nateny v ustanoveni § 490 ods. 2 Obcianskeho zdkonnika vyhlasit’ prolonga¢ni klauzulu
V povinne zverejiovanej zmluve za neplatnu (ide o absolutnu neplatnost podla § 39
Obcianskeho zakonnika). Neplatnost’ sa preto vzt'ahuje nielen na zmluvy uzavreté po 1. januari
2011, kedy zakon €. 546/2010 Z. z. nadobudol G¢innost’, ale i na zmluvy uzavreté pred tymto
terminom.

S poukazom na uvedené, ak je v najomnej zmluve (uzatvorenej medzi subjektom verejného
prava, teda obcou ako prenajimatel'om a subjektom sikromného prava ako najomcom pred 1.
januarom 2011), dojednana prolongac¢na klauzula, podl'a ktorej: ,, Zmluvné strany sa dohodli,
Ze v pripade, Ze zo strany ndjomcu nedojde pocas doby ndjmu k poruseniu ucelu najmu, zmluva
sa predlzuje za tych istych podmienok. “, ndjomna zmluva je postihnuta takou vadou, ktora je
Vv rozpore so zakladnou zasadou sukromného prava (qui tacet, consentire videtur). Uvedena
prolongacné klauzula expressis verbis v podstate umoziuje absurdny vyklad a désledky pre
zmluvné strany, ked’Ze za podmienky dodrZania ucelu najmu ndjomcom je len vel'mi obtiazne
(ba nemozné) zo strany prenajimatel’a tito zmluvu ukoncit’. Inymi slovami z hl'adiska trvania
ma mat’ povahu ,trvale zavizujucej zmluvy®, €o je v pripade povinne zverejiiovanych zmlav
s verejnym prvkom, predmetom ktorych je verejny majetok nepripustné.

4 Nalez Ustavného sudu Slovenskej republiky, ¢. k. IIL. US 389/08-22 zo diia 01.04.2009.
5 OETKER, H.: Das Dauerschuldverhiltnis und seine Beendigung. Tiibingen: Mohr Siebeck, 1994. s. 624 a nasl.
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Podr'a § 39 Obcianskeho zakonnika: ,, Neplatny je pravny ikon, ktory svojim obsahom alebo
ucelom odporuje zdakonu alebo ho obchddza alebo sa prieci dobrym mravom. Takto
formulovany zavézok zmluvnych stran obsiahnuty v prolongac¢nej klauzule, s ohladom na
charakter predmetu najmu, ktory ma povahu majetku obce ako verejnopravnej korporacie a nie
stkromného subjektu, a na samotny subjekt prenajimatel’a ako verejnopravnej korporacie, je
potrebné vyhodnotit’ aj ako obchadzanie zakona a zaroven konanie prieciace sa dobrym
mravom.

S poukazom na uvedené, ak si zmluvné strany (subjekt verejného prava ako prenajimatel
(obec) a subjekt sukromného prava ako najomca) dojednali v nagjomnej zmluve prolonga¢nu
klauzulu s ohl'adom na:

(1)  zékaz prolongacie zmluv zakotveny v § 490 ods. 2 Ob¢ianskeho zakonnika,

(i) povahu najomnej zmluvy, ktora nad aktkolvek pochybnost’ spiia materialne znaky
povinne zverejiiovanej zmluvy podla § 5a ods. 1 zakona o slobode informacii v spojeni
s § 47a Obcianskeho zakonnika,

(iii) subjekt prenajimatela, ktory je verejnopravnou Korporaciou s povinnostami
vyplyvajucimi z kogentnej pravnej Gpravy nakladania a hospodarenia s majetkom obce,

(iv) povahu predmetu najmu, ktorym je majetok obce ako verejny majetok,

(v) rozpor so zasadou qui tacet, consentire non videtur a dobrymi mravmi,

ustanovenie ndjomnej zmluvy, ktoré obsahuje tato prolongacnu klauzulu je s poukazom na §
39 Obcianskeho zakonnika absolitne neplatné a nevyvolava ziadne pravne t€inky. Absolutna
neplatnost’ v danom pripade nastdva priamo zo zakona, pdsobi voc¢i vSetkym a sud na fu
prihliada ex offo.

I11. ZASADA ZAKAZU RETROAKTIVITY PRAVNYCH NORIEM VS,
PRIPUSTNOST RETROAKTIVITY VOCI POVINNE ZVEREJNOVANYM
ZMLUVAM

V sulade so zasadou zakazu retroaktivity zakonodarca upravil uéinnost’ zakona o slobode
informacii vo vzt'ahu k povinne zverejiiovanym zmluvam. Podl'a § 22¢ ods. 1 zakona o slobode
informadcii sa ,, Ustanovenia tohto zakona sa vztahuju na povinne zverejiiovanu zmluvu uzavretu
po 1. januari 2011, na objednavku tovarov a sluzieb vyhotovenu po 1. januari 2011 a na fakturu
dorucenu alebo zaplatenu po 1. januari 2011. Z uvedeného ustanovenia vyplyva, Ze v stilade
so zasadou zdkazu retroaktivity plati, Ze povinné zverejiiovanie a S tym suvisiace d’alSie prava
a povinnosti sa vztahuju az na zmluvy uzavreté po Géinnosti novelizacie zakona, t. j. po 1.
januari 2011.

Zékonodarca zaroven v stilade so zakazom retroaktivity upravil aj G¢innost’ ustanovenia §
490 ods. 2 Obcianskeho zakonnika, doplneného do Obcianskeho zikonnika novelou ¢.
546/2010 Z. z. spolu s § 47a. V zmysle § 879n Obcianskeho zakonnika (prechodné ustanovenia
k apravam a¢innym od 1. januara 2011) plati, Ze ,,ustanovenia tohto zdkona sa vztahuju na
zmluvu podla § 47a uzavretu po 1. januari 2011.

V zmysle Dovodovej spravy k zdkonu €. 546/2010 Z. z.: ,,Navrhovany mechanizmus nuti
povinné osoby, aby pri nakladani s verejnymi prostriedkami dbali najmd na prdavau a
ekonomicku vyhodnost' alebo aspon vyvazZenost prav a povinnosti vyplyvajucich zo zmluvy.
Totiz v ostatnych mesiacoch bolo mozné si vSimnut, Ze povinné osoby sa nie vidy spravali ako
,,dobry hospodar". Osoby boli laxné k verejnym prostriedkom alebo k majetku, ktory im patri.
Ak uz zmluva bola platne uzavreta, povinna osoba pod tlakom spolocenskej kontroly nemala
pravnu moznost zrusit zavdzok, ktory na zaklade zmluvy vznikol.

V pravnej teodrii eurdpskych krajin rozliSujeme medzi pravou retroaktivitou a nepravou
retroaktivitou. Kym prava retroaktivita sa v zasade odmieta ako nezlucitelna s principom
pravneho §tatu, neprava retroaktivita sa za urcitych okolnosti akceptuje, a to ako prostriedok na
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dosiahnutie cielov verejnej moci, ak su tieto ciele v stilade so zdsadami pravneho $tatu.® Pri
nepravej retroaktivite zdkonodarca uzndva pravne skutoCnosti, na zaklade ktorych podla
predchadzajticej pravnej normy dosSlo ku vzniku urcéitych pravnych vztahov. O nepravu
retroaktivitu moze ist napriek tomu, Ze zdkonodarca pripadne novym pravnym predpisom
zéaroven s ucinnost’ou do budicna prinesie urcité zmeny aj tych prav (alebo povinnosti), ktoré
vznikli za platnosti skorsieho zédkona.’

Rozdielom medzi nepravou retroaktivitou a pravou retroaktivitou sa uz opakovane zaoberal
Najvyssi sud Slovenskej republiky (dalej len ,, Najvyssi sud SR ), napr. v uzneseni zo dna 29.
juna 2010, sp. zn. 4 Cdo 98/2010 alebo v rozhodnuti zo dna 29. septembra 2011, sp. zn. 5Szd
1/2010: K definujucim znakom pravneho Statu patri aj zdkaz retroaktivity pravnych noriem,
ktory je vyznamnou demokratickou zdrukou ochrany prav a pravnej istoty (PL. US 16/95). Nie
kazda retroaktivita je vSak zlucitelna s principmi, na ktorych je budovany pravny Stat. \ teorii
a praxi sa rozlisuje tzv. prava a Neprava spdtna ucinnost’ (retroaktivita) pravnych predpisov.
Vyznam tohto rozlisovania je zaloZeny na skutocnosti, Ze pokial’ sa prava retroaktivita v zasade
odmieta ako nezlucitelna s obsahom principu prdavneho Stdatu, neprava retroaktivita sa
akceptuje ako pripustny ndstroj na dosiahnutie ustanovenych a dostatocne vyznamnych cielov
verejnej moci.

Pri pravej retroaktivite zdkonodarca v novom prdavnom predpise neuzna prdava alebo
povinnosti zaloZené pravnymi skutocnostami, ktoré sa ako pravne skutocnosti uznavali na
zdklade skorsieho (predchadzajuceho) pravneho predpisu. O pravu retroaktivitu ide napr.
vtedy, ked’ neskorsi pravny predpis so spdtnou ucinnostou (s dopadom do minulosti) upravuje
vztahy, ktoré vznikli v minulosti. V dosledku toho nastava stav, v ramci ktorého ucinnost
neskorsieho pravneho predpisu nastava skor ako jeho platnost (skor, nez zacal existovat).

Pri nepravej retroaktivite zakonodarca uznava prdavne skutocnosti, na zdaklade ktorych podla
predchadzajucej prdavnej normy doslo k vzniku urcitych pravmnych vztahov. O nepravu
retroaktivitu moze ist napriek tomu, zZe zakonodarca pripadne novym pravnym predpisom
zaroven s ucinnostou do budicna prinesie urcité zmeny aj tych prav (alebo povinnosti), ktoré
vznikli za platnosti skorsieho zakona. Neprava retroaktivita teda nebrani zakonodarcovi novou
pravnou upravou vstupit' aj do tych pravnych vztahov, ktoré vznikli na zdklade skor prijatej
pravnej normy a menit’ ich rezim. Za pripustné sa povazuje, pokial nova pravna uprava
(uznavajuc prava a povinnosti nadobudnuté podla skorsieho pravneho predpisu) zavadza do
buducna novy rezim a mechanizmus (proceduru) uplatnenia tychto prav alebo pokial’ pravam
nadobudnutym za skorsej pravnej upravy priznava odo dia ucinnosti neskorsej pravnej upravy
novy obsah. V konecnom dosledku neposobi neprava retroaktivita do minulosti. Akceptuje stav,
ktory nastal za skor platnej a ucinnej pravnej upravy, tento stav ale riesi az v case ucinnosti
novej pravnej upravy.

Ustava Slovenskej republiky (d’alej len ,, Ustava SR*) neobsahuje explicitny zikaz
retroaktivity pravnych noriem pre vSetky oblasti prava, tento vSak vyplyva zo zasad pravneho
Statu, kde patri ako znak pravneho $tatu aj princip pravnej istoty® a ochrany dovery ob¢ana
Vv pravo. Tento zakaz sa vSak zadsadne vztahuje vylucne na pripady pravej retroaktivity, nie vSak
na retroaktivitu nepravil. Nasledne uvedeny typ retroaktivity — neprava retroaktivita je v siilade
s ustalenou judikatirou Ustavného sudu SR, ako aj Ustavného sudu Ceskej republiky (d’alej len
., Ustavny siid CR*) a judikatirou Studneho dvora EU, vieobecne pripustna. Obsahom tohto
zékazu pravej retroaktivity ako ustavného principu zaroven nie je vylucenie akéhokol'vek

6 SMOLENOVA, M.: Koncepcia retroaktivity. In: COFOLA 2011: the Conference Proceedings, 1. edition. Brno: Masaryk
University, 2011. s. 12.

7 Uznesenie Ustavného stidu Slovenskej republiky, ¢&. k. IL. US 350/2014-12 zo dita 09.07.2014.

Zasada pravnej istoty vyzadujem okrem iného aj to, aby boli pravne predpisy jasné a predvidatelné a aby ich nebolo mozné

menit’ spitne. Blizsie k tomu pozri: JANCIKOVA, E. — PASZTOROVA, J.: Promoting EU values in international

agreements. In.: Juridical Tribune/Tribuna Juridica. Vol. 11, issue 2. Romania: Law Department of the Bucharest

University of Economic Studies, 2021. s. 208 — 209.
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spatného pdsobenia pravnej normy, ale len takého, ktoré sucCasne predstavuje zasah do
principov ochrany dévery v pravo, pravnej istoty, resp. nadobudnutych prav.°

Aj ked’ v naSom pravnom poriadku plati vS§eobecnd zasada zakazu retroaktivity, v pripade
povinne zverejiiovanej zmluvy - najjomnej zmluvy, ktorej predmetom je najom majetku obce,
uzatvorenej pred 1. januarom 2011, by neSlo o prava retroaktivitu, ale o nepravu a preto
pripustnt retroaktivitu, ktora sa v naSom pravnom poriadku vyskytuje ¢asto a znamena, ze
vznik pravnych vztahov a ich nasledky, ku ktorym doslo pred G¢innostou nového zékona sa
posudzuju podl'a pravnej normy ucinnej v dobe vzniku pravnych vztahov, ale obsah, teda prava
a povinnosti sa posudzuju podl'a pravnej normy neskorsej — novsej.*

Podl'a koncepcie Sudneho dvora EU je pravny predpis retroaktivny vtedy, ak upravuje
situaciu (pravnu alebo skutkovu), ktora uz bola ukon¢ena pred ditom vyhlasenia normativneho
pravneho aktu. Ak novy pravny predpis zasiahne do eSte prebiehajucej situacie, nebude
povazovany za retroaktivny (rozsudok vo veci Rumi). Na zaklade predoslého mozno
konstatovat’, ze podla koncepcie Sudneho dvora EU je pravny predpis retroaktivny, az ak
posobi na uz ukoncené, minulé pravne vztahy, alebo minulé skutkové situacie s prihliadnutim
na spravanie subjektov prava.!!

Zatial’ ¢o prava retroaktivita pravnej normy je pripustna len vynimocne, v pripade nepravej
retroaktivity je mozné konstatovat’ jej vSeobecnt pripustnost’. V tomto pripade pripsta pravna
teoria naopak vynimky, ked’ neprava retroaktivita, prave s oh'adom na princip ochrany dovery
V pravo, pripustna nie je. O takuto situaciu ide v pripade, ak ,,je zasiahnuté do dovery
V skutkovii podstatu a vyznam zdkonodarnych Zelani pre verejnost neprevysuje, resp.
nedosahuje zaujem jednotlivca na dalsej existencii doterajsieho prava “.*?

Podl'a nazoru Ustavného sidu SR mozno hovorit’ o tzv. nepravom spitnom pdsobeni zakona
(tzv. nepravej retroaktivite), v ramci ktorého zakon pravne kvalifikuje tie pravne ukony, ku
ktorym doslo este pred nadobudnutim jeho G¢innosti, v dosledku ¢oho vSak moze dojst’ k zmene
alebo zruSeniu tych pravnych ucinkov, ktoré¢ boli predtym spité s ich uzavretim. V tejto
stvislosti nemozno prirodzene vylucit' ani zasah zakona do takto nadobudnutych préav, ku
ktorému dochéadza v pripade, zZe ,,vysledkom* uplatiiovania predoslého zdkona sa pre dané
subjekty stalo ich nadobudnutie.™

Na urovni tstavného poriadku je mozné toto vychodisko demonstrovat’ aj na zneni ¢l. 40
ods. 6 Listiny zékladnych prav a slobod**, ktora pravu retroaktivitu v prospech jednotlivca
dokonca vyslovne pripasta. Podla tohto ustanovenia sa za predpokladu rozdielnych
trestnopravnych uprav v dobe spachania skutku a v dobe rozhodovania o fiom tento skutok
posudzuje podla pravnej upravy, ktora je pre pachatel'a vyhodnejsia (priaznivej$ia).

Uvedené¢ zasady predstavuju rovnako kritérium pre pripadné pripustenie vynimiek zo zakazu
pravej retroaktivity, z ktorych niektoré konkretizoval aj Ustavnt sud CR vo svojej doterajsej
judikature (napr. v Naleze zo diia 4. februara 1997, sp. zn. P1. US 21/96 uviedol, Ze 0 opravnene;j
dovere v pravo (v stalost’ pravneho poriadku) nemozno uvazovat’ v pripade, ked’ pravny subjekt
musi, resp. musel s retroaktivnou regulaciou pocitat’. Za takt situaciu oznacil pdsobenie pravnej
normy stojacej v prikrom rozpore so zasadnymi, vSeobecne uznavanymi principmi humanity
a moralky. Zaroven odkézal aj na pravny nédzor, podla ktorého: ,.,spdtnu pésobnost zakona na
obcianskopravne pomery by bolo mozné odovodnit tiez verejnym poriadkom (ordre public)

®  Napr. Nélez Ustavného sadu Ceskej republiky, sp. zn. Pl. 21/96 zo diia 04.02.1997, Nalez Ustavného sudu Ceskej
republiky, sp. zn. P1. US 51/2000 zo diia 13.03.2001.

10 BROSTL, A. a kol.: TEORIA PRAVA. Plzeii: vyd. Ales Cenek, 2013. s. 80.

11 SMOLENOVA, M.: COFOLA 2011: the Conference Proceedings, 1. edition. Brno: Masaryk University, 2011. s. 12.

12 pjeroth, B.: Riickwirkung und Ubergangsrecht : verfassungsrechtliche MaBstibe fiir intertemporale Gesetzgebung. Berlin:
Duncker & Humblot, 1981. s. 380-381.

13 Nalez Ustavného sudu Slovenskej republiky, sp. zn. PL. US 38/99 zo dia 01.07.1999.

14 Ustavny zakon & 23/1991 Zb., ktorym sa uvadza LISTINA ZAKLADNYCH PRAV A SLOBOD ako tstavny zikon
Federaneho zhromaZdenia Ceskej a Slovenskej Federativnej republiky.
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predovsetkym ak by boli dotknuté predpisy absolutne kogentné, ktoré boli vydané v dosledku
urcitej hranicnej situdcie prerodu hodnét v spolocnosti. “

Tento ndzor sa premieta aj do ustdlenej judikatiry Spolkového ustavného sudu, podla
ktorého je ,,neprava retroaktivita v sulade so zdasadou ochrany dovery v pravo vtedy, ak je
vhodna a potrebnd k dosiahnutiu zakonom sledovaného ciela a pri celkovom pomeriavani
., Sklamanej *“ dovery a vyznamu a naliehavosti dovodov pravnej zmeny bude zachovana hranica
uinosnosti. “1®

Podra zaverov Ustavného siidu CR obsiahnutych Vv naleze sp. zn. Pl. US 21/96 ,, zrusenie
starej a prijatie novej pravnej upravy je nevyhnutne spojené so zasahom do principov rovnosti
a ochrany dovery obcana v pravo, ku ktorému vsak dochddza v désledku ochrany iného
verejného zaujmu ¢i zakladného prava alebo slobody. “ Rozhodnutie zakonodarcu o spdsobe
rieSenia ¢asového stretu starej a novej pravnej upravy, ale nie je z ustavného hl'adiska vecou
nahodilou alebo vecou 'ubovdle, avSak vecou zvazovanou v kolizii stojacich hodnét. K zaveru
0 druhu legislativneho rieSenia casového stretu pravnych uprav by tak malo viest’ posudzovanie
uvedeného konfliktu hodnot hladiskom proporcionality s ohadom na intertemporalitu.
Proporcionalitu je mozné charakterizovat’ tak, ze vyssi stupen intenzity verejného zdujmu, resp.
ochrany zakladnych l'udskych prév a slobod odovodituje vyssiu mieru zdsahu do principov
rovnosti a ochrany dovery ob¢ana v prava novou pravnou regulaciou. Obmedzenie zakladného
prava pritom musi v zmysle €l. 4 ods. 4 Listiny zédkladnych prév a slobod zodpovedat’ jeho
podstate a zmyslu. Pri posudeni sposobu legislativneho rieSenia uvedeného ¢asového stretu tak
zohrava svoju tlohu nielen miera odliSnosti starej a novej upravy, avsak aj d’alSie skutocnosti
ako spolocenska nalichavost’ zavedenia neskor uvedenej pravnej Gpravy.

V oblasti dani Ustavny sad CR upresnil podmienky nepravej retroaktivity v naleze sp. zn.
P1. US 9/08"7 takto: ,,Nepravd retroaktivita je pre oblast darniového zdkonodarstva s ohladom
na jeho poslanie pripustnad vtedy, ak je to potrebné na dosiahnutie zakonom sledovaného ciela
aak mozno dospiet kzdaveru, Ze pri celkovom pomeriavani ,, sklamanej* dovery v pravo
avyznamu a naliehavosti dévodov prdvnej zmeny bola zachovand hranica unosnosti.
O nepripustnosti tohto druhu retroaktivity pritom moze svedcit jeho nedostatocné odévodnenie
V ramci vadného legislativneho procesu...(PL. US 21/96).

Podra judikatiry Sudneho dvora EU neznamena retroaktivita nere$pektovanie legitimneho
o¢akavania, ked’Ze to je posudzované na zaklade kritéria predvidatelnosti. Porusenie principu
legitimnych ocakavani nastava az vtedy, ak je retroaktivny predpis vydany nahle a necakane.
V teorii ochrany legitimnych o€akévani novy pravny predpis, ktory negativnym spdsobom
zasiahne do pravneho (skutkového) postavenia dotknutych subjektov nie je retroaktivny, ak
nebol nepredvidatelny.'®

Pri posudzovani tstavnej akceptovatel'nosti legislativnej zmeny, ktora ma charakter neprave;j
retroaktivity, Ustavny siid SR berie do uvahy aj to, & v konkrétnych okolnostiach posudzovanej
veci dojde prijatim novej pravnej Gpravy K vyraznému zhorSeniu doterajSej pravnej pozicie
dotknutych osob. Ustavny stid SR v suvislosti s ustavnou akceptovatelnostou retroaktivneho
posobenia pravnych noriem tiez zohl'adiiuje, ¢i nezasahuji nepripustnym spdsobom do ochrany
legalne nadobudnutych prav (napr. PL. US 38/99)'°. Ustavny sud SR taktiez zohladiiuje, & v
posudzovanom pripade nedoslo k nédhlej zmene pravidiel, ktoré st z ustavnopravneho hl'adiska
spravidla vel'mi citlivé a spravidla priamo stvisiace s kategoériami retroaktivity, ochranou
legalne nadobudnutych prav a legitimnym ocakévanim, ktorého ticelom je garancia Citatel'nosti
spravania sa organov verejnej moci (m. m. PL. US 10/06). Ustavny sud SR ale zaroveii

15 Nalez Ustavného sudu Ceskej republiky, sp. zn. 21/1996 zo diia 04.02.1997.

16 Rozhodnutie Spolkového ustavného stidu Nemecka, sp. zn. 2 BvL 14/02 zo diia 07.07.2010, bod 58.

17 Nalez Ustavného sidu Ceskej republiky, sp. zn. PL. US 9/08 zo diia 12.07.2011.

18 PETRLIK,D.: Retroaktivita pravnich pfedpisti v komunitarnim pravu s piihlédnutim k pravu Geskému, némeckému a
francouzskému. Praha: Linde, 2006. s.102.

19 Rozhodnutie Ustavného sudu Slovenskej republiky, sp. zn. PL. US 38/99 zo dita 01.07.1999.
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zdorazije, ze ,,legitimne ocakavanie nemozno v modernom prdavnom Stdte stotoZnovat so
zakazom zmeny prdvnej upravy, ale s potrebou toho, aby zdkonodarca pri zmendch pravnej
upravy volil také sposoby, ktoré budu v co najvicsej miere zohladnovat' fakt, Ze adresati
pravnych noriem boli dosial’ nuteni prisposobovat’ svoje spravanie existujucej pravnej uprave
(m. m. PL. US 19/08). %

Prave v tejto suvislosti je vyznamné rozliSovanie pravej a nepravej retroaktivity. Pokial’ sa
prava retroaktivita v zdsade odmieta ako nezlucitelna s obsahom principu pravneho Statu,
neprava retroaktivita sa akceptuje ako pripustny nastroj na dosiahnutie ustanovenych a
dostato¢ne vyznamnych ciel'ov verejnej moci.

Zakladnou premisou teda je, ze prava retroaktivita sa odmieta ako nezluciteI'na s principom
pravneho Statu, zatial’ ¢o neprava retroaktivita moze byt v istych pripadoch akceptovana, a to
v pripadoch, ak je jej snahou dosiahnutie verejného zaujmu za stalej ochrany legitimnych
ocakéavani. Akceptacia spatnej ucinnosti zavisi od nachadzania spravodlivej rovnovahy medzi
poziadavkou pruznosti pravneho poriadku a pravnej istoty jednotlivcov, medzi ktorymi nastava
konflikt, ked” v niektorych pripadoch je pre dosiahnutie verejného zaujmu nevyhnutny
retroaktivny pravny predpis, aviak na tikor prav jednotlivcov.??

Spétna posobnost’ pravnej normy je vyslovne vylucena len v odvetvi trestného préva.
V dalsich odvetviach prava sa spravidla vznik prdvneho vztahu posudzuje podla normy
ucinnej v ¢ase vzniku pravneho vzt'ahu (posudzuje sa, ¢i tu boli splnené pravne skutocnosti,
vyzadované vtedy ucinnou pravnou normou). AvSak obsah existujiceho pravneho vztahu,
prava a povinnosti subjektov sa riadia ustanoveniami nového normativneho aktu, Castokrat
znacne odli§nymi, ¢o je teda pripadom nepravej retroaktivity.?3

Pri pomeriavani vyznamu a nalichavosti aplikacie nepravej retroaktivity a potreby tupravy
pravnych vztahov vzniknutych pred Gi¢innost’ou novej pravnej upravy, v danom pripade rezimu
podla § 490 ods. 2 Obcianskeho zdkonnika, je potrebné vychadzat’ z vyznamu a 0sobitosti
predmetu pravnych vzt'ahov, na ochranu ktorych bola tdto novad pravna uprava spocivajuca
v zékaze prolongécie povinne zverejiilovanych zmliv zavedena.

Pri rieSeni stretu Casovej posobnosti dvoch pravnych uprav je nevyhnutné vo vzt'ahu
k pravam a povinnostiam vyplyvajicim z pravnych vztahov vzniknutych za G¢innosti skorsej
pravnej upravy vyrieSit’, ¢ibude na pravny vztah aplikovana doteraz platna pravna uprava (lex
prior) alebo pravna uprava neskorsia (lex posterior).

S poukazom na vyssSie uvedené postulaty reglementované pravnou tedriou, ale aj zavery
vyplyvajice z ustalenej judikatury najvyssich sidnych autorit, je v danom pripade potrebné
posudit’ o aky typ retroaktivity (prava alebo neprava) ide, pripustnost’ nepravej retroaktivity
ajej sulad s ustavnymi principmi zékazu retroaktivity a ochrany dovery obcanov v pravo.
Rovnako je potrebné postdit’ a pomeriavat na jednej strane zaujem jednotlivca na d’alSej
existencii doterajSieho prava a doveru obCanov v pravo, na strane druhej verejny zaujem, resp.
celospolo¢ensky zdujem na ochrane verejného majetku a hospodarnom a efektivnom nakladani
S nim.

Ustavny stid SR sice nepovaZuje nepravi retroaktivitu za $tandardny vstup do existujtcich
pravnych vztahov, avSak pripustil moznost’ zdkonodarcu vynimocne uplatnit’ retroaktivne
ustanovenia, pricom v takom pripade musi preukazat’ zavazné dévody vSeobecného zaujmu,
ktoré¢ si mézu vyziadat' alebo odovodnit’ prelomenie zisady zdkazu spitnej pdsobnosti v
prospech slobodnej tvorby pravnej uUpravy zo strany zdkonodarcu. O taky pripade ide
predovsetkym vtedy, ak existuju ,,zdvazné dovody vseobecného zaujmu, ktoré si moze vyZiadat

20 Nalez Ustavného sudu Slovenskej republiky, sp. zn. PL. US 9/2014 zo dia 12.11.2014.

2L Uznesenie Najvyssieho sudu Slovenskej republiky, sp. zn. 4 Cdo 98/2010 zo dita 29.06.2010.

2 KOLOVA, S.: Zasada zékazu retroaktivity v aktualnej judikatire Ustavného sidu Slovenskej republiky. In: Principy
a zasady v pravu — teorie a praxe. Praha : Nakladatelstvi Leges, 2010. s. 57.

2 BOGUSZAK, J. - CAPEK, J. - GERLOCH A.: Teorie prava. Druhé, piepracované vydani. Praha: WOLTERS KLUWER,
2004. s. 92.
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alebo odovodnit’ prelomenie zasady zdakazu spdtnej posobnosti v prospech slobodnej tvorby
pravnej upravy zo strany zakonodarcu.***

Je zrejmé, ze v pripade majetku obce ide tzv. privilegovany predmet pravnej ochrany, ked’ze
sa jedna o verejny majetok — majetok obce ako verejnopravnej korporacie, ktory nie je mozné
bez dalSiecho posudzovat rovnako ako majetok fyzickych osob alebo pravnickych oséb
sukromného prava.

Riadny vykon vlastnickych opravneni obce a zmluvnej autonémie ako elementarne prvky,
ktoré definuju postavenie obce v sukromnopravnych vzt'ahoch, predpoklada aj dosledné
dodrzanie verejnopravnych noriem, limitujucich obec V zmluvnej volnosti oproti inym
stkromnopravnym subjektom. Nevyhnutnost suladu majetkovopravneho ukonu obce
S ustanoveniami zakona 0 obecnom zriadeni, subsidiarne (podporne) zakona 0 majetku obci
a d’alsimi verejnopravnymi normami, je dand rigordéznostou (prisnostou) pravnej Upravy
a sudnej aplikacie prava, ktord spaja s nedodrzanim tychto noriem nasledok absolutnej
neplatnosti pravneho tkonu.

Autonomia obce pri jej rozhodovani o prevode, pripadne inej forme nakladania s majetkom,
v danom pripade prenechani majetku do uzivania inému subjektu sikromného prava, je
limitovana hranicami materialnych, kompetenénych a procesnych noriem, ktorymi sa
determinuje jej verejnopravny charakter. Decizivna prax NajvySsieho sudu SR opakovane
potvrdzuje Specifickost’ postavenia obce, Sohladom na existenciu osobitného rezimu
nakladania s jeho majetkom, ktorého zakladné (nie vSak vyluéné) postulaty zakonnosti st
obsiahnuté v zakone 0 majetku obci. Podl'a rozhodnutia Ustavného siidu SR z 1. aprila 2009
., Pri nakladani so svojim majetkom obec ma po formalnej stranke postavenie subjektu
sukromného prava, avsak zakon urcuje obci niektoré obmedzenia alebo az zdkazy pri nakladani
S majetkom, ktoré nie su typické pre majetkové hospodarenie inych sukromnopravnych
subjektov. Uz len samotna existencia zakonov o obecnom zriadeni a 0 majetku obci je dokazom
toho, Ze zakonodarca zamyslal regulovat’ hospoddrenie, a teda aj nakladanie s majetkom obce
spésobom odlisnym v porovnani s inymi subjektmi sikromného prava... “*

Podl'a generalnej klauzuly obsiahnutej v § 7 ods. 1 zakona o majetku obci su obce povinné
hospodarit’ s majetkom v prospech rozvoja obce a jeho ob¢anov a ochrany a tvorby Zivotného
prostredia. Ugelové uréenie majetkovopravnych tkonov obce je dané snahou usmeriiovat
vyuzivanie majetku na plnenie uloh verejnopravnej povahy, chranit’ ho pred zneuZitim
a nehospoddrnym nakladanim, =zabezpecit jeho co najefektivnejSie zhodnocovanie
a zvelad’ovanie, a tym eliminovat’ neschopnost’ obce plnit’ svoje verejnopravne funkcie riadne
a vc¢as v dosledku nedostatocnej majetkovej zakladne.

Obec ma povinnost' dbat’ o zhodnocovanie majetku, ¢oho vyjadrenim je aj pravidlo
obsiahnut¢ v § 8 ods. 3 zakona o obecnom zriadeni ,, Majetok obce sa ma zveladovat
a zhodnocovat' a vo svojej celkovej hodnote zasadne nezmenseny zachovat... .

Vychadzajic zo Specifickej povahy majetku obce, na nakladanie a hospodarenie s ktorym
nie je mozn¢é izolovane aplikovat’ pravidla sikromného prava, kde zmluvna autonémia obce
ako vlastnika je obmedzend kogentnou pravnou Upravou obsiahnutou predovsetkym v zakone
0 obecnom zriadeni a zdkone o majetku obci mozno usudzovat’, Ze pri aplikacii § 490 ods. 2
Obcianskeho zakonnika ide prave o pripad nepravej retroaktivity, ktora sa povaZuje za
vSeobecne pripustnu

Zakonodarca aj v tomto pripade uznava pravne skutocnosti, na zaklade ktorych podla
predchadzajiicej pravnej normy doslo k vzniku urcitych pravnych vztahov (ndjomného
vztahu), zaroven na tento pravny vzt'ah vzt'ahuje novy pravny rezim zavedeny novou pravnou
normou, a teda pravny vztah zalozeny za ucinnosti lex prior podrobuje novému pravnemu

2 Nalez Usta\{ného sudu Slovenskej republiky, sp. zn. PL. US 3/00 zo dita 24.04.2001.
%5 Uznesenie Ustavného sudu Slovenskej republiky, ¢. k. TIL. US 389/08-22 zo diia 01.04.2009.
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rezimu lex posterior bez toho, aby bol tento novy pravny rezim diskvalifikovany z dovodu
zékazu retroaktivity.

IV. ZAVER

Je nespochybnitel'né, ze princip zédkazu retroaktivity pravnych noriem patri k imanentnym
znakom pravneho Statu ako sucast’ poziadavky principu pravnej istoty a ochrany dovery
obCanov v pravny poriadok. Avsak zasadu zdkazu retroaktivity nemozno vykladat’ a aplikovat’
izolovane bez zohl'adnenia rozliSovania medzi pravou a nepravou retroaktivitou, ktoré je
vSeobecne akceptované a uznavané pravnou teoriou, odbornou spisbou a predovsetkym
ustalenou judikatirou Ustavného sudu SR, ako aj aplikovatenou judikaturou ¢eskych sidnych
autorit a Sudneho dvora EU.

Aj ked’ v naSom pravnom poriadku plati vSeobecna zésada zakazu retroaktivity, v pripade
povinne zverejiiovanej zmluvy, konkrétne najomnej zmluvy uzatvorenej pred 1. janudrom
2011, ktorej jednou zo zmluvnych stran je obec ako prenajimatel’ a predmetom je najom
majetku obce (verejny majetok), by neslo 0 pravu retroaktivitu, ale o neprav a preto pripustnii
retroaktivitu, ktora sa v naSom pravnom poriadku vyskytuje pomerne ¢asto.

S poukazom na vyznam verejného zaujmu na ochrane verejného majetku, ktory moze byt
predmetom najomnej zmluvy a potrebu aplikacie Specifického pravneho rezimu na zmluvy,
ktorych predmetom je akékol'vek nakladanie s majetkom obce som nazoru, Ze aj pri uplatneni
pomerovania dvoch chranenych prav a zaujmov, teda zaujem jednotlivca - fyzickych osob
a pravnickych osdb vstupujicich do majetkovoprdvnych vztahov so subjektom verejného
prava, zaujem na stalosti pravneho poriadku aich dovera v pravo musi ustupit’ potrebe
zavedenia novej pravnej upravy zmluvnych vztahov s verejnopravnym prvkom a verejnému
zdujmu na ochrane verejného majetku prameniaceho z naliehavosti potreby jeho osobitnej
ochrany.

Na zaklade uvedeného je potrebné z hl'adiska temporality pravny rezim podla § 490 ods. 2
Obcianskeho zakonnika v stlade s ustalenou judikatirou najvyssich sudnych autorit povazovat’
za pripad nepravej a teda pripustnej retroaktivity.
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STATNA PRISLUSNOST PRAVNICKYCH OSOB — PLATNA
PRAVNA UPRAVA A JEJ PERSPEKTIVY

NATIONALITY OF LEGAL PERSONS — APPLICABLE
LEGAL REGULATION AND ITS PERSPECTIVES

Martin Winkler?!

https://doi.org/10.33542/S1C2022-2-09

ABSTRAKT:

V tomto prispevku sa zaoberame prdavnou upravou Statnej prislusnosti pravnickych osob
Z dvoch hladisk — z hladiska kolizneho prdava a7 hladiska cudzineckého prava. Vyklad je
Strukturovany podla urovni regulacie — medzindrodného prava verejného, prava Eurdpskej
unie, slovenského vnutrostdatneho prava a nestatnych foriem reguldacie ako napr. soft law alebo
lex mercatoria. Kazdy pristup vidi Statnu prislusnost pravnickych osob zo svojho pohladu,
pricom sa uplatiuje princip sidla, inkorporacny princip aj princip kontroly, pripadne ich rézna
kombindcia. Tato téma nebola zatial' v slovenskom prave z teoretického ani praktického
hladiska rozpracovand. Témou tohto prispevku je analyza uvedenej problematiky, pricom
Statnu  prislusnost prdvnickych osoéb terminologicky rozclenujeme, jednotlivé jej formy
skumame 7 hladiska platnych pravnych predpisov a vzdjomne ich porovndvame. Na zdver sa
zamys$lame nad perspektivami pravnej regulacie Statnej prislusnosti pravnickych osob.

ABSTRACT:

In this paper we deal with the legal regulation of the nationality of legal persons from two
perspectives - from the point of view of conflict of laws and from the point of view of alien law.
The explanation of nationality from both views is structured according to the levels of
regulation - public international law, European Union law, Slovak domestic law and non-state
forms of regulation such as soft law or lex mercatoria. Each approach views the nationality of
legal persons from its own perspective, applying the real seat theory, the incorporation theory
and the theory of control, or a combination thereof. This topic has not yet been explored in
Slovak law neither from theoretical nor practical point of view. The topic of this paper is the
analysis of the above-mentioned issue, whereby we terminologically differentiate the
nationality of legal entities, examine its individual forms in terms of the applicable legal
regulations and compare them with each other. Finally, we reflect on the perspectives of legal
regulation of the nationality of legal persons.

. UVOD

Na uvod sa venujme terminologickym otdzkam. Fyzick4 osoba je jednotlivec, kazdy clovek,
ato bez ohl'adu na svoje pohlavie, vek, Statnu prisluSnost’, rasu ¢i akykol'vek iny atribut.
V plathom prave zvycajne nie je problém zadefinovat, kto je fyzickou osobou; jediny
problematicky aspekt spociva v tom, ¢i l'udskou bytostou v pravnom slova zmysle, a teda
fyzickou osobou je aj pocaté, ale este nenarodené dieta (nasciturus) alebo nie.?

1 JUDr,, Ing., PhD., Ekonomicka univerzita v Bratislave, Obchodna fakulta, Slovenska republika

University of Economics in Bratislava, Faculty of Commerce, Slovak Republic.

Prehl'ad slovenskej aj medzinarodnej judikatury ohl'adne ochrany zivota pred narodenim, ako aj publikovanych ¢lankov
viacerych pravnikov poskytuje napr. doc. Drgonec v komentéri k ¢l 15 ods. 1 Ustavy Slovenskej republiky. Pozri
DRGONEC, J. Ustava Slovenskej republiky. Komentdr. Samorin : Heuréka, 2012, s. 298 a nasl.
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Pravnicka osoba je na rozdiel od fyzickej osoby umelym utvarom, pravnou fikciou, ktorej
pravny poriadok priznava pravnu subjektivitu, t. j. sposobilost’ mat’ prava a povinnosti. Existuje
viacero teorii pravnickych 0s6b?, z ktorych mozno vyabstrahovat ich hlavné znaky*:

a) majetkova samostatnost,
b) samostatna pravna subjektivita odlisna od pravnej subjektivity osdb tvoriacich pravnicku

osobu a
C) vnuatorna organiza¢na Struktira zahrilujuca predovsetkym uréenie Statutarneho organu alebo

organov pravnickej osoby a vymedzenie ich pravomoci, osobitne ich pravomoci konat

V mene pravnickej osoby.

Na§ Obciansky zakonnik neobsahuje definiciu pravnickej osoby, vypocitava len druhy
pravnickych osob (§ 18 ods. 2):

1. zdruzenia fyzickych o0sob alebo pravnickych osdb (napr. obchodné spolo¢nosti, druzstva,

obcianske zdruzenia, politické strany a politické hnutia, cirkvi a ndboZenské spolo¢nosti,

zaujmové zdruzenia pravnickych osdb, odborové organizacie a pod.),

ucelové zdruzenia majetku (napr. nadécie, neinvesticné fondy, Statne ticelové fondy),

3. jednotky uzemnej samospravy (obce, mestd, v Bratislave a v KoSiciach aj mestské Casti
a vyssie uzemné celky),

4. 1iné subjekty, o ktorych to ustanovuje zdkon (napr. rozne profesiondlne komory zriadené
zakonom, §tatne podniky, Slovensky pozemkovy fond, Rozhlas a televizia Slovenska,
Zeleznice Slovenskej republiky, Narodna banka Slovenska a iné).

N

S fyzickymi a pravnickymi osobami je spojend vyznamna vlastnost’, ktort nazyvame pravna
sposobilost’.’ Pravna sposobilost’ pozostava z troch zloziek (atributov), a to zo:
a) sposobilosti mat’ prava a povinnosti (pravnej subjektivity),

b) spdsobilosti na pravne tkony
C) sposobilosti na protipravne tikony.

Je vSak potrebné uviest, ze moze dojst’ k situdcii, kedy zédkony z oblasti verejné¢ho prava
ukladaji povinnosti a stanovuju prava aj entitdm, ktoré z hladiska sukromného prava
subjektom nie su. Verejnopravna subjektivita tak nemusi splyvat so stkromnopravnou
subjektivitou.®

Dalej je potrebné rozlisit' pojmy $tatne ob&ianstvo, ktoré sa tyka len fyzickych osob a $tatna
prislusnost’, ktory je SirSi a zahfiia okrem fyzickych aj pravnické osoby. Ako sa vyjadril vo
svojom naleze Ustavny sud Slovenskej republiky, stdtne obcianstvo je vo vSeobecnosti
definované ako trvaly (relativne trvaly) pravny vztah fyzickej osoby k urcitému Statu. Subjektom
Statoobcianskeho vztahu su fyzicka osoba a konkrétny stat. Prdave subjekt tohto pravneho
vztahu (fyzicka osoba) je rozliSovacim kritériom medzi Statnym obcianstvom a Stdatnou
prislusnostou ako v podstate Sirsim pojmom, ktory zahria ako fyzické osoby tak aj osoby
pravnické.”

3 Ich prehlad je napr. v ¢lanku QUINTANA ADRIANO, E. A.: The Natural Person, Legal Entity or Juridical Person and
Juridical Personality. In. Penn State Journal of Law & International Affairs, vol. 4, 1/2015, s. 373 a nasl. (dostupné online
na https://elibrary.law.psu.edu/cgi/viewcontent.cgi?article=1117&context=jlia [30. 1. 2022]). V &eskom prave pozri napr.
PRASKOVA, H. K pravnimu postaveni pravnickych osob. In. HANDRLICA, J. (ed.). Verejné pravo a soukromé pravo:
aktudlni tendence a vyzvy verejnopravni upravy plynouci z problematiky pravniho dualismu. Praha: Univerzita Karlova v
Praze, Pravnicka fakulta, 2014, s. 84, 85.

4 KNAPP, V. - KNAPPOVA, M. a kol. Obéanské prdvo hmomé. Svazek I. Praha : CODEX, 1997, s. 137.

5  Obdobne STRAZNICKA, V. K otazke subjektov prava medzinarodného obchodu. In Universitas Comeniana - Acta
Facultatis luridicae. Zbornik prac z medzindrodného prava. Bratislava : Slovenské pedagogické nakladatel'stvo, 1975, s.
145-146.

6 BERAN, K. Vefejnopravni subjektivita. In. Pravni rozhledy. 2004, &. 23, s. 855 a nasl.

7 Nalez Ustavného sudu Slovenskej republiky, sp.zn. IL. US 23/96 z 22. aprila 1997.
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Statnym obé&ianstvom (Citizenship) sa rozumie trvaly pravny zvizok fyzickych osob
s urcitym $tatom, z ktorého pre nich vyplyvaji prava a povinnosti podl'a vnitrostatneho prava.®
Statne ob&ianstvo predstavuje zavizkovy vztah, ktory v sebe zahfiia prava a povinnosti, ktoré
s vyhradené len oblanom daného Statu (napr. aktivne a pasivne volebné pravo, branna
povinnost’). Aj napriek tomu, Ze obCianstvo mozno ziskat’ niekol’kymi spdsobmi, jeho hodnota
je vzdy rovnakd. Rovnost’ obCanov preto patri medzi zdkladné principy Statoobcianskeho
vztahu.® Statne ob&ianstvo mozno nadobudat’ individualne (napr. narodenim, naturalizaciou
alebo opciou) alebo hromadne (napr. pri vzniku nového §tatu). Obdobne je to s jeho zanikom.

Pojem Statna prislusnost’ (nationality) sa pouziva vo vztahu k fyzickym aj pravnickym
osobam. Niektori autori hovoria dokonca o $titnej prislusnosti lodi a lietadiel.’® Pojem S$tatna
prislusnost’ je obdobou pojmu Statneho obc¢ianstva, ibaze zahfna okrem fyzickych aj pravnické
osoby. Statna prislusnost’ (Statne obéianstvo) fyzickej osoby sa zisti tak, Ze sa skama, ktory
cudzi §tat ju povazuje za svojho Statneho prislusnika. V pripade pravnickych osob je tato otazka
zlozitejSia, aj ked’ tiez je zverend do rozhodovacej pravomoci jednotlivych statov. Tuto zésadu
vyjadril uz Staly dvor medzinarodnej spravodlivosti (Permanent Court of International Justice)
VO svojich poradnych stanoviskach Dekréty o Statnej prislusnosti vydanych v Tunisku
a Maroku*! a Ziskavanie pol'skej tatnej prislusnosti?.

Ako uvadza prof. Pauknerova, pojem Statnej prislusnosti pravnickych o0so6b sa pouziva
v dvojakom zmysle, a to**:

- v zmysle kolizneho prava, t. J. z hl'adiska uréenia tzv. osobného $tattu pravnickej osoby a
- Vv zmysle cudzineckého prava, t. j. z hl'adiska urcenia, ¢i ide o tuzemsku alebo zahrani¢nu
osobu.

Takéto ¢lenenie je znacne inovativne aj v porovnani s nazormi zahrani¢nych teoretikov (ako
ich uvadza sama autorka'®), ktori sa na §tatnu prislusnost’ divajii raz z hladiska kolizneho
a inokedy cudzineckého prava Casto bez toho, aby rozliSovali obidve ponatia. Pauknerovej
Clenenie z teoretického hladiska objastiuje Casto protichodné zavery pri urCovani Statnej
prislusnosti pravnickych osob, €o je jeho velka vyhoda.

Z dovodu lepsieho strukturovania vykladu si dovol'ujeme k tomuto horizontalnemu ¢leneniu
doplnit’ este Clenenie vertikalne, a to podl'a jednotlivych trovni regulécie na:

- regulaciu na urovni medzinarodného prava (verejného),

- regulaciu na trovni prava Eurdpskej tnie,

- reguldciu na Grovni vnutroStatneho pravneho poriadku (slovenského prava)
- regulaciu na Grovni nestatnych foriem upravy (lex mercatoria).

Koncept statnej prislusnosti pravnickych osob bol z teoretického hl'adiska zadefinovany, ale

zatial' nebol verifikovany v redlnom pravnom prostredi. A to je prave témou tohto clanku.
V nom tento teoreticky koncept systematicky analyzujeme z hl'adiska pozitivno-pravnej tpravy

KLUCKA, J. Medzindrodné privo verejné (vSeobecnd a osobitnd cast). Tretie doplnené a prepracované vydanie.

Bratislava: Wolters Kluwer, 2017, s. 239. Obdobne MRAZ, S., POREDOS, F., VRSANSKY, P. Medzindrodné verejné

pravo. Bratislava : Vydavatel'ské oddelenie Pravnickej fakulty Univerzity Komenského v Bratislave, 2003, s. 1451 AZUD,

J. Medzindrodné pravo. Bratislava : Veda, 2003, s. 210.

MOKRA, L. Dvojité tatne obéianstvo v narodnom a medzindrodnom prave — aplikadné otazky (zasada efektivity v

europskej praxi). In. Acta Facultatis luridicae Universitatis Comenianae, Tomus XXXVII 1/2018, s. 126.

10 Napr. SEIDL-HOHENVELDERN, |. Mezindrodni pravo verejné. Praha : ASPI Publishing, 2001, s. 235-236; NUNEZ-
MULLER, M. Die Staatszugehérigkeit von Handelsschiffen im Vélkerrecht. Berlin: Dunckler & Humblot, 1994, s. 69
a nasl.

11 Nationality Decrees Issued in Tunis and Morocco (French Zone), Advisory Opinion. In Publications of the Permanent
Court of International Justice, Collection of Advisory Opinions. Series B, No. 4 of February 7th, 1923, s. 24. Dostupné na:
https://www.icj-cij.org/en/pcij-series-b [6. 2. 2022].

12 Acquisition of Polish Nationality, Advisory Opinion. In. Publications of the Permanent Court of International Justice,
Collection of Advisory Opinions. Series B, No. 7 of September 15th, 1923, s. 16. Dostupné na: https://www.icj-
cij.org/en/pcij-series-b [6. 2. 2022].

13 PAUKNEROVA, M. Spolecnosti v mezindrodnim pravu soukromém. Praha : Karolinum, 1998, s. 33.

14 Tamtiez, s. 36 a nasl.

https://doi.org/10.33542/S1C2022-2-09 115


https://doi.org/10.33542/SIC2022-2-09
https://www.icj-cij.org/en/pcij-series-b

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.2

priamo alebo nepriamo sa dotykajacej slovenského pravneho poriadku (postupujeme pritom
,.zdola hore®, t. j. od Girovne vnutro§tatneho slovenského pravneho poriadku cez pravo EU az
po uroven medzinarodného prava, avSak skGimame aj neStatne formy regulacie tejto
problematiky). Cielom je komplexne analyzovat S$tatnu prislusnost’ pravnickych osob
z roznych pozitivno-pravnych hladisk, identifikovat prislusné kritéria pre jej urCenie
a systematicky ich usporiadat’ a popisat’. Dalej je nasim cielom na zéklade uvedenej analyzy
uréit, ¢i je potrebné v platnej pravnej uprave vykonat' do budticna nejaké zmeny a ak ano,
v akych oblastiach. Zaroven sa poktisime aspon v§eobecne popisat’ o¢akavané trendy v pravnej
regulécii Statnej prislusSnosti pravnickych osob.

Na dosiahnutie vyssie uvedenych cielov pouzivame vedecké metddy analyzy, syntézy,
indukcie, dedukcie, komparacie aj generalizacie (zovSeobecnenia).

1. STATNA PRISLUSNOST PRAVNICKYCH OSOB V KOLIZNOM ZMYSLE
1. Osobny Statut pravnickych osob

Aby sme mohli stanovit’ $tatnu prislusnost’ pravnickej osoby v koliznom zmysle, musime
urcit’ jej osobny Statut. Osobny Statit pravnickych osob predstavuje suhrn noriem, ktoré
upravuju spdsobilost’ mat’ prava a povinnosti a sposobilost’ na pravne alebo protipravne ukony
pravnickej osoby, ich vznik a zanik, ako aj ich vnutorné pravne pomery.’® Otazku osobného
Statitu mézeme skimat’ na urovni vnutrostatneho, eurépskeho 1 medzindrodného prava, ako aj
na Grovni legis mercatoriae.

Pri uréovani osobného Statatu, a teda aj Statnej prisluSnosti pravnickej osoby V koliznom
zmysle sa v praxi vychadza z niektorého z nasledovnych kritérii (principov)*®:

- princip sidla stanovuje, ze osobnym Statutom pravnickej 0soby je pravny poriadok Statu,
kde ma pravnicka osoba svoje skutocné sidlo (tak napr. osobnym StatGtom pravnickej osoby
zalozenej podla anglického prava vlastnenej Spanielskymi Statnymi prisluSnikmi, ktorej
skuto¢né sidlo je vo Franctizsku, bude franctuzske pravo, nim sa budi nésledne riadit’ aj
vnutorné pomery pravnickej osoby ajej sposobilost, pricom bude povazovana za
francuzsku pravnicka osobu),

- princip inkorpora¢ny stanovuje, Ze osobnym Statutom pravnickej osoby je pravny poriadok
Statu, podl'a ktorého bola pravnicka osoba zalozena, resp. podl'a ktorého vznikla (podla
tohto principu bude osobnym Statitom vysSie uvedenej pravnickej osoby anglické pravo
a bude mat’ anglick $tatnu prislusnost’),

- princip kontroly sa pouziva zriedka a stanovuje, Ze osobnym Statitom pravnickej osoby je
pravny poriadok Statu, ktorého Statnu prislusnost’ maju fyzické osoby, ktoré pravnicku
0sobu ovladaju (podrla tohto principu bude vyssie uvedena pravnicka osoba mat’ $panielsku
Statnu prislusnost)).

2. Regulicia na urovni slovenskej vnutrosStatnej pravnej upravy

Vseobecnym ustanovenim, o ktoré sa mdZeme pri urcovani osobného Statiitu pravnickych
0sOb opriet’, je § 3 ods. 1 zdkona ¢. 97/1963 Zb. o medzindrodnom prave stikromnom
a procesnom (d’alej len ,,ZMPSP*), podl'a ktorého spdsobilost’ ,,0soby* (z toho vyvodzujeme,
ze zékon ma na mysli tak fyzické, ako aj pravnické osoby) k pravam a prdvnym tkonom sa
spravuje pravnym poriadkom §tatu, ktorého je prisluSnikom. Kritérium pre uréenie prisluSnosti
v§ak ZMPSP neuvadza. V pripade fyzickych osob sa otazka, ¢i s Statnymi obéanmi SR, urci
na zéklade zakona ¢. 40/1993 Z.z. o Statnom obcianstve Slovenskej republiky. Ako je to vSak
Vv pripade pravnickych osob? V pripade pravnickych osob s podnikatel'skym opravnenim bude
vhodné nazriet’ do Obchodného zakonnika (d’alej len ,,ObchZ*). Podl'a § 21 ods. 2 druhej vety

15 Obdobne KUCERA, Z. Mezindrodni pravo soukromé. Brno : Dopln¢k, 1999, s. 251-252.
16 Tamtiez, s. 249-251.
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ObchZ slovenskou pravnickou osobou na icely tohto zdkona sa rozumie pravnickd osoba so
sidlom na uzemi Slovenskej republiky. Zaroven je v § 21 ods. 2 prvej vete obsiahnuta definicia
zahrani¢nej osoby: Zahranicnou osobou sa na ucely tohto zdakona rozumie fyzicka osoba
S bydliskom alebo pravnickad osoba so sidlom mimo uzemia Slovenskej republiky. Na zaklade §
3 0ds. 1 ZMPSP v spojeni s § 21 ods. 2 ObchZ by sa tak na prvy pohl'ad mohlo zdat’, Ze nas
pravny poriadok vychadza pri uréovani osobného Statitu pravnickej osoby z principu sidla. Tu
vSak treba upozornit’ na ustanovenie § 22 ObchZ, ktoré urcuje osobny Statit pre vSetky ,,iné nez
fyzické zahrani¢né osoby®. Podl'a tohto ustanovenia pravnu sposobilost, ktoru mad ina nez
fyzicka zahranicna osoba podla pravneho poriadku, podla ktorého bola zalozend, ma takisto
v oblasti slovenského pravneho poriadku. Pravaym poriadkom, podla ktorého bola tato osoba
zaloZena, sa spravuju aj jej vautorné pravne pomery a rucenie clenov alebo spolocnikov za jej
zavdzky. Tato kolizna norma, ked’ze upravuje uzsi okruh vztahov (tyka sa len pravnickych,
resp. inych nez fyzickych o0sob), nez kolizna norma obsiahnuta v § 3 ods. 1 ZMPSP, je voci nej
Vv pomere S$peciality, preto ma aj pred nou prednost’ v zmysle zasady lex specialis derogat
generali. Mozno tak uzavriet, Ze nase pravo ako celok dosledne vychadza pri uréeni osobného
Statitu z inkorporacnej zésady.

Okrem tohto vykladového postupu je tu eSte jeden logicky dovod, preco nemozeme hovorit’
V nasom prave o uplatneni principu sidla. Doslo by totiz k zmieSaniu dvoch ré6znych konceptov
— Statnej prisluSnosti pravnickej osoby v ponati kolizneho prava podla § 22 ObchZ a Statnej
prislusnosti pravnickej osoby v ponati cudzineckého prava podla § 21 ods. 2 ObchZ. Kym prvé
ponatie hovori o $tatnej prislusnosti v zmysle ur¢enia 0sobného Statutu pravnickej osoby, a teda
zistuje $tat, ktorym sa riadi jej sposobilost’ a vnlitorné pravne pomery, druhé ponatie sa na
pravnick osobu diva len z toho hladiska, ¢i je ,,slovenskd™ alebo ,,zahranicna®, a teda ¢i ma
niektoré z toho vyplyvajuce Specifické prava a povinnosti. Nie je teda podl'a neho mozné urcit
Statnu prislusnost’ konkrétnej zahrani¢nej pravnickej osoby a ani to nie je dolezité.

Domnievame sa, Ze pravna uprava osobného Statitu, ateda aj Statnej prisluSnosti (v
koliznom zmysle) podl'a § 22 ObchZ sa netyka len pravnickych osdb s podnikatel'skym
opravnenim (€1 uz udelenym podla slovenskych alebo zahrani¢nych pravnych predpisov), ale
vseobecne akychkol'vek pravnickych osob. Pri gramatickom vyklade koliznej normy § 22 totiz
zistujeme, Ze stiCast'ou jej rozsahu st akékol'vek zahrani¢né iné nez fyzické, resp. pravnické
osoby, nielen tie, ktoré st podnikateI'mi (§ 23). Podobne to v analogickom pripade eSte vo
vzt'ahuk § 8 ods. 1 a § 9 ods. 1 dnes uZ neplatného zédkona €. 101/1963 Zb. 0 pravnych vzt'ahoch
V medzindrodnom obchodnom styku (Zakonnika medzindrodného obchodu) presvedcivo
zdovodnili autori Kudera a Tichy!’. Z jednotlivych formulacii ustanoveni Hlavy II Prvej Gasti
ObchZ s nazvom Podnikanie zahrani¢nych osdb vyplyva, ze zakonodarca nema pod pojmom
zahrani¢na osoba na mysli len zahrani¢né osoby — podnikatel'ov. Napr. samotny § 23, podla
ktorého zahranicné osoby, ktoré maju pravo podnikat'v zahranici, sa pokladaju za podnikatela
podla tohto zdakona, zjavne predpoklada rozdelenie zahrani¢nych o0sob na tie, ktoré maju pravo
podnikat’ v zahranici a tie, ktoré ho nemayju, pricom sa nikde v Hlave Il neuvadza, ze jej uprava
sa vztahuje len na prva skupinu. Z toho mozno usudzovat, ze aj kolizna norma § 22 je
vseobecne platna pre vsetky pravnické osoby, nielen pre podnikatel'ov. V tomto pripade teda
pojde 0 aplikaciu Obchodného zdkonnika aj na vzt'ahy inych oséb nez podnikatel'ov (porov. §
4 ObchZz).

Pri podniku zahrani¢nej osoby a pri organizacnej zlozke podniku zahrani¢nej osoby, ktora
ma sidlo mimo tizemia &lenskych 3tatov EU sa osobny $tatat pravnickej osoby, ktora ma
opravnenie na podnikanie v Slovenskej republike, povinne zapisuje do obchodného registra [§
2 ods. 5 pism. a) zakona ¢. 530/2003 Z.z. 0 obchodnom registri].

17 KUCERA, Z. - TICHY, L. Zdkon o mezindrodnim pravu soukromém a procesnim. Komentdr. Praha: Panorama, 1989, str.
69.
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Ako priklad zahrani¢nych osob bez opravnenia na podnikanie, ktoré mozu posobit’
v Slovenskej republike, mozno uviest’ zahrani¢na vysoku skolu (§ 47 ods. 7 a § 49a zakona ¢.
131/2002 Z.z. o vysokych Skolach), zahrani¢ni neziskovi organizaciu (§ 37 zakona ¢.
213/1997 Z.z. oneziskovych organizacidich poskytujucich vSeobecne prospesné sluzby),
zahrani¢ny neinvesti¢ny fond (§ 30 zakona ¢. 147/1997 Z.z. o neinvesti¢nych fondoch) ¢i
zahrani¢nu nadaciu (§§ 40, 41 zakona ¢. 34/2002 Z.z.). Hoci podla platnej pravnej upravy
kritériom na rozliSenie medzi tymito pravnymi formami tuzemskych (slovenskych)
a zahrani¢nych subjektov je ich sidlo a podl'a Statu jeho umiestnenia sa posudzuje aj opravnenie
na vykonavanie ich ¢innosti, opét’ ide o pravnu tGpravu cudzineckého prava, ktora sa takmer
neodliSuje od koncepcie §§ 21 ods. 2 a 23 ObchZ. Ni¢ teda nebrani tomu, aby bol osobny Statat
aj tychto subjektov uréovany podl'a vSeobecne platného inkorporaéného principu vV zmysle § 22
ObchZ. Treba vsak dodat’, Ze uvedené predpisy maju prevazne verejnopravny charakter, preto
do popredia vystupuje tiez aplikacia legis fori, a to najmé z hl'adiska plnenia podmienok na
povolenie ich ¢innosti v Slovenskej republike a stanovenia roznych procesnych postupov.

3. Regulacia na urovni prava EU

V prave EU nie st kolizne otdzky osobného §tatGtu pravnickych osob upravené. Z po-
sobnosti Nariadenia Rim I'*® aj Nariadenia Rim II*® s vyli¢ené otazky upravené pravom
obchodnych spolo¢nosti a inych entit S pravnou subjektivitou alebo bez nej, ako su vznik,
pravna spdsobilost’, vnltornd organizacia alebo zanik obchodnych spolo¢nosti a inych
subjektov a osobna zodpovednost’ 0sob konajucich za spolo¢nost’ a ¢lenov za zavizky ob-
chodnej spoloé¢nosti alebo subjektu. Z pésobnosti Nariadenia Rim II st okrem toho vylucené aj
otazky osobnej zodpovednosti konatelov a ¢lenov za zavizky obchodnej spoloc¢nosti alebo
pravnickej osoby a osobnd zodpovednost' auditorov voci obchodnej spolocnosti alebo jej
¢lenom za vykonavanie zdkonného auditu uctovnych dokladov [porov. ¢l. 1 ods. 2 pism. f)
Nariadenia Rim I, ¢l. 1 ods. 2 pism. d) Nariadenia Rim II]. Tieto otdzky sa budu riadit
vnutro§tatnymi koliznymi upravami ¢lenskych tatov EU. Nariadenie Rim II vsak v ramci
ur¢enia rozhodného prava pre delikty upravuje deliktualnu spdsobilost’ pravnickych osob (t. j.
ich spdsobilost’ na protipravne ukony) (odsek 12 Preambuly Nariadenia Rim IT).

Treba vSak zdoraznit’, ze v pripade tzv. europskych pravnickych osob, ktoré odvodzuju svoju
existenciu priamo z prava EU, t. j. europskeho zoskupenia hospodarskych zaujmov (EZHZ),
europskej spolocnosti (Societas Europaea), europskej druzstevnej spolo¢nosti (Societas
Cooperativa Europaea)® a europskeho zoskupenia tizemnej spoluprace (EZUS) (povodne tu
mala patrit’ aj eurdpska nadacia — Fundatio Europaea??) je ich osobnym $tatiitom priamo pravo
EU. Urtita vynimka je v pripade EZHZ, pri ktorom otazka, & ma alebo nemd pravnu
subjektivitu, je ponechana &lenskym $tatom EU a ich vnutro$tatnej legislative (¢l. 1 ods. 3
nariadenia 0 EZHZ?). Ak ma EZHZ sidlo v Slovenskej republike, ma pravnu subjektivitu (§ 2
ods. 1 zakona ¢. 177/2004 Z.z. o eurdépskom zoskupeni hospodarskych zdujmov). Zaklada sa
zakladatel'skou zmluvou a vznika dilom zapisu do obchodného registra (§ 3, § 4 ods. 4 cit.
zéakona).

Sposobilosti mat’ prava a povinnosti a sposobilosti na pravne tkony vo vztahu k pravnickym
osobam sa vsak dotykaju ustanovenia europskeho prava tykajuce sa tzv. slobody usadzovania

18 Nariadenie Eurépskeho parlamentu a Rady (ES) ¢. 593/2008 zo 17. juna 2008 o rozhodnom préave pre zmluvné zavizky

(Rim 1) (U. v. EU L 177, 4. 7. 2008).

Nariadenie Eurdpskeho parlamentu a Rady (ES) ¢. 864/2007 z 11. jila 2007 o rozhodnom prave pre mimozmluvné zaviazky

(Rim 11) (U. v. EU L 199, 31. 7. 2007).

Blizsie k tymto pravnym formam pozri napr. WINKLER, M. a kol.: Prdvo v medzindrodnom obchode. Bratislava : Wolters

Kluwer, 2021, s. 183 a nasl.

2l Blizsie pozri JUNG, S.: The (temporary) end of the Fundatio Europaea (FE). In. Trusts & Trustees, vol. 27, 6/2021, s. 446.

22 Nariadenie Rady (EHS) &. 2137/85 z 25. jala 1985 o eurépskom zoskupeni hospodarskych zaujmov (U. v. EHS L 199 zo
dia 31. 7. 1985).

19

20
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(slobody podnikania). Zakazujt sa obmedzenia slobody usadit’ sa Statnych prislusnikov jedného
¢lenského Statu na uzemi iného Clenského Statu; zakazuju sa aj obmedzenia, ktoré sa tykaju
zakladania obchodnych zastipeni, organiza¢nych zloziek a dcérskych spolo¢nosti Statnymi
prislusnikmi jedného €lenského $tatu na Gizemi iného Clenského Statu. Této sloboda usadit’ sa
zahffia aj pravo zacat' a vykonavat’ samostatni zarobkovl ¢innost’, zalozit’ a viest” podniky,
najmé spolo¢nosti, za podmienok ustanovenych pre vlastnych Statnych prislusnikov pravom
Statu, v ktorom dochadza k usadeniu sa, ak ustanovenia kapitoly o pohybe kapitalu nestanovuju
inak (¢l. 49 Zmluvy o fungovani Eurdpskej unie?®, d’alej len ,,ZFEU*). Zaroveii sa sloboda
usadit’ sa vzt'ahuje aj na spolo¢nosti zalozené podla obcCianskeho alebo obchodného prava
vratane druzstiev a inych pravnickych oséb podl'a verejného alebo sukromného prava s vynim-
kou neziskovych spoloénosti, ak st zalozené podl'a zakonov ¢lenského §tatu EU a maju svoje
sidlo, ustredie alebo hlavné miesto podnikatel'skej ¢innosti v EU (&l. 54 ZFEU). Uvedeny
pojem zahffia aj entity, ktoré nemajt pravnu sposobilost’.2*

Z uvedenej upravy ZFEU a z rozhodnuti Studneho dvora EU v pripadoch C-212/97 Centros, C-
208/00 Uberseering a C-167/01 Inspire Art, podla ktorych odmietnutie uznania pristahovanych
spolocnosti je nezlucCiteI'né so slobodou usadzovania sa, zaroven vyplyva, ze Clenské Staty nesmu
spolocnosti, ktoré boli zalozené podla prava iného ¢lenského statu, pricom st podla prava tohto Statu
nad’alej povazované za pravne sposobilé, obmedzovat’ ani v pripade prelozenia ich hlavného sidla, ani
Vv pripade fuzie.”® Sucasne to znamena, ze ¢lenské $tity st povinné navzijom uznavat pravnu
subjektivitu pravnickych o0sob, na ktoré sa vzt'ahuje sloboda usadzovania.?®

4. Regulacia na Grovni medzinarodného prava

V sucasnosti neexistuje platnda mnohostrannd medzindrodnd zmluva, ktord by vo vse-
obecnosti upravovala sposobilost’ mat’ prava a povinnosti alebo spdsobilost’ na pravne alebo
protipravne tkony pravnickych osob. V roku 1956 bol podpisany Haagsky dohovor o uznani
pravnej subjektivity zahrani¢nych spolo¢nosti, zdruzeni a institucii (Convention concerning the
recognition of the legal personality of foreign companies, associations and institutions), dodnes
vSak nenadobudol platnost. Nasledovany bol Dohovorom ES o0 vzajomnom uznavani
spolo¢nosti a pravnickych oséb (EC Convention on the Mutual Recognition of the Companies
and Bodies Corporate) (Brusel, 1968), ktory vSak odmietlo ratifikovat’ Holandsko ako jeden zo
zakladajucich ¢lenov ES, ¢o viedlo k netispechu Dohovoru.?” To viak ni¢ nemeni na povinnosti
¢lenskych §tatov uznéavat’ pravnu subjektivitu usadzovanych pravnickych osdb, ako sme uviedli
v stati 1.3.

Dvojstranné medzindrodné zmluvy O pravne] pomoci auprave pravnych vztahov
Vv obcianskych, rodinnych (prip. aj pracovnych) a trestnych veciach, ktoré ma Slovenska
republika uzatvorené s byvalymi socialistickymi $tatmi, vychadzaji pri urovani osobného
Stattitu z inkorpora¢ného principu. Tyka sa to zmluvy s Pol'skom?® (€1. 20 ods. 2), Madarskom?®
(¢1. 21 ods. 2), Bulharskom® (¢1. 27 ods. 2), s nastupnickymi $tatmi byvalej Juhoslavie3! (¢1. 18

2 Konsolidované znenie publikované v U. v. EU C 202/49 zo diia 7. 6. 2016.

2 TICHY, L., ARNOLD, R., ZEMANEK, I., KRAL, R., DUMBROVSKY, T. Evropské pravo. Praha : C. H. Beck, 2014, s.
374.

% Tamtiez, s. 375.

% Pozri napr. MICHELER, E. Recognition Of Companies Incorporated In Other EU Member States. In. International &
Comparative Law Quarterly, vol. 52, 2/2003, s. 521 a nasl. alebo KERSTING, C., SCHINDLER, P. C. The ECJ's Inspire
Art Decision of 30 September 2003 and its Effects on Practice. In. German Law Journal, vol. 4, 12/2003, s. 1277 a nasl.

21 PAUKNEROVA, M. Spolecnosti v mezindrodnim prévu soukromém. Praha : Karolinum, 1998, s. 64.

28 Vyhlaska ministra zahraniénych veci CSSR ¢&. 42/1989 Zb.

2 Oznamenie Federalneho ministerstva zahrani¢nych veci CSSR ¢&. 63/1990 Zb.

30 Vyhlaska ministra zahrani¢nych veci CSSR ¢&. 3/1978 Zb.

31 Vyhlaska ministra zahrani¢nych veci CSSR ¢&. 207/1964 Zb.
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0ds. 2), s vagsinou nastupnickych $tatov byvalého ZSSR3 (¢€1. 19 ods. 2), KDR33 (1. 18 ods.
2), Mongolskom3* (&1. 16 ods. 2), Vietnamom® (1. 15 ods. 2) a Kubou®® (¢l. 15 ods. 2).

5. Nestatne formy regulacie a lex mercatoria

Otazka uréenia osobného StatGitu pravnickej osoby je natol’ko Specificka a spita s platnou
pravnou upravou, ze zvyklostné pravidla legis mercatoriae tu zvycajne nenachadzaji svoje
uplatnenie. Aj iné nestatne formy regulacie medzinarodného obchodu sa otdzke osobného Stattitu
vyhybaji. Zasady medzinarodnych obchodnych zmluv vypracované na p6de UNIDROIT v roku 2016
(UNIDROIT Principles of International Commercial Contracts)®’ vyslovne vylu¢uji svoju aplikaciu na
pripady neplatnosti zmluvy v désledku pravnej nespdsobilosti zmluvnych stran (¢l. 3.1.1.) aj na pripady,
kedy posudenie opravnenia konajicej osoby zavdzovat’ pravnicki osobu vyplyva zo zakona alebo
uradného rozhodnutia (¢l. 2.2.1. ods. 3).

Podobne Smernice OECD pre nadnarodné spolo¢nosti zroku 2011 (OECD Guidelines for
Multinational Enterprises)® sice ustanovuju rézne poziadavky na vnatornii organizicie a zavedenie
kontrolnych mechanizmov v nadnarodnych spolo¢nostiach, avSak samotnej otazke Statnej prislusnosti
¢i osobnému §tatlitu sa nevenuju.

I11. STATNA PRISLUSNOST PRAVNICKYCH OSOB V ZMYSLE CUDZINECKEHO
PRAVA
1. Pravna povaha cudzineckého prava

Cudzinecké pravo mézeme definovat’ ako subor pravnych noriem, ktoré ukladaja cudzincom
(cudzim $tatnym prislusnikom) povinnosti alebo priznavaju im prava, ktoré st odlisné od
povinnosti a prav tatnych prislugnikov prisluiného $tatu.3® Na rozdiel od koliznych noriem,
ktoré radime do sukromnopravneho odvetvia — medzinarodného prava stikromného, pravne
normy cudzineckého priva maju verejnopravny charakter, aj ked sa nachadzaju
V sukromnopravnom predpise. Od koliznych noriem sa odliSuju aj tym, Ze maji hmotnopravnu
povahu, t. j. definuji pravne postavenie fyzickych a pravnickych osob alebo im priamo ukladaju
povinnosti alebo zakladaji prava.

V tomto ¢lanku skimame len tie normy cudzineckého prava, ktoré sa tykaju Statnej
prislusnosti pravnickych osob, ato opét’ z hl'adiska ich vertikalneho ¢lenenia — slovenského
vnitroitatneho prava, prava EU a medzinarodného prava (z povahy veci vyplyva, Ze nestatne
formy regulacie vratane legis mercatoriae nemdzu obsahovat’ predpisy cudzineckého prava).
Pokial’ by sa v ramci medzinarodnej obchodnej transakcie vyskytla pravna otdzka, aka Statnu
prislusnost’ ma konkrétna pravnickd osoba z hl'adiska cudzineckého prava, bolo by potrebné
prihliadnut’ k prdvnym normam obsiahnutym v pramenoch medzindrodného prava verejného,
eurdépskeho prava, resp. verejnopravnym normam dotknutého vnutroStatneho pravneho
poriadku.

Predpisy cudzineckého prava sa aplikuju za kazdych okolnosti, t. j. maju povahu tzv.
imperativnych noriem*. Musia sa aplikovat’ vzdy na tizemi toho §tatu, ktory ich vydal. Tym sa
liSia od vnutrostatnych kogentnych noriem, ktoré mozno neaplikovat’ v pripade, ak rozhodnym
pravom uréenym koliznou normou nie je tuzemské, ale cudzie pravo.*

3 yyhlaska ministra zahrani¢nych veci CSSR ¢&. 95/1983 Zb.

3 Vyhlaska ministra zahrani¢nych veci CSSR ¢&. 93/1989 Zb.

3 Vyhlaska ministra zahrani¢nych veci CSSR ¢&. 106/1978 Zb.

% Vyhlaska ministra zahrani¢nych veci CSSR ¢&. 98/1984 Zb.

3% Vyhlaska ministra zahraniénych veci CSSR ¢&. 80/1981 Zb.

37 [30. 1. 2022].

38 http://mneguidelines.oecd.org/guidelines/ [30. 1. 2022].

3 Obdobne CIZINSKY, P., DUNDR, T., HRADECNA P. a kol. Cizinecké pravo. Praha : Linde, 2012, s. 15.

40 prof. Kugera ich nazyva aj nutne pouzitelnymi predpismi. Pozri KUCERA, Z., PAUKNEROVA, M., RUZICKA, K. a kol.
Mezindrodni pravo soukromé. 8. vydéni. Plzeir — Brno : Ale§ Cengk — Dopln&k, 2015, s. 230 a nasl.

4 Blizsie pozri WINKLER, M. a kol. Prdvo v medzindrodnom obchode. Bratislava : Wolters Kluwer, 2021, s. 457, 458.
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Aj Vv pripade Gpravy cudzineckého prava budeme pouzivat' terminy princip sidla, princip
inkorpora¢ny a princip kontroly, pokial bude ich obsah analogicky tymto terminom
pouzivanym v koliznom prave. Pravny purista by to nevyhodnotil ako uplne spravne, ked’ze
cudzinecké pravo rozliSuje vacsinou len medzi tuzemskymi a zahraniénymi osobami, a teda
stanovuje Statnu prislusnost’ len tych tuzemskych, napriek tomu to vSak kvoéli zjednoduSeniu
terminologie povazujeme za maximalne praktické.

2. Regulicia na trovni slovenskej vnutroStatnej pravnej upravy
Vzhladom na intenzivne zapojenie slovenskej ekonomiky do medzindrodného obchodu

a medzinarodného hospodarskeho styku vSeobecne sa nase pravne predpisy potrebuju
vysporiadat’ so situaciou, kedy uréité ¢innosti, plnenia alebo ukony vykonavaju v Slovenskej
republike cudzi $tatni prislusnici, ¢i uz fyzické alebo pravnické osoby. Zakladnou otazkou je
stanovenie kritéria ich odliSenia od tuzemskych subjektov. Ako toto kritérium sa v pripade
pravnickych osdb vicsinou pouziva sidlo. Pokial ma pravnickd osoba sidlo v Slovenskej
republike, povazuje sa za slovenskd pravnicka osobu; pokial’ md naopak sidlo v zahranici,
povazuje sa za pravnickl osobu so zahrani¢nou $tatnou prislusnost'ou, resp. zjednodusene za
zahrani¢nu pravnicku osobu.

Kedze urcenie kritérii Statnej prislusnosti patri do vyluénej vnutornej pravomoci kazdého
Statu, slovenské pravne predpisy mozu definovat’ len slovenskll Statnu prislusnost’. Preto
definicia zahrani¢nej osoby Vv slovenskom predpise nevyjadruje Statnu prislusnost
zahrani¢nych osob, ale ich len na ucely tohto pravneho predpisu vymedzuje ako osoby, ktoré
nie s slovenskymi pravnickymi osobami. Nemé6zeme preto z prislusnej definicie usudzovat’,
ze napriklad pravnicka osoba so sidlom vo Francuzsku je franctzskou pravnickou osobou alebo
pravnicka osoba so sidlom v Rumunsku je rumunskou pravnickou osobou. To, ¢i konkrétnu
pravnickll osobu povazuje niektory §tat za ,svoju®, upravuju pravne predpisy tohto Statu
a Vv tuzemsku musime na takéto urcenie prihliadnut’.

Rozdelenie pravnickych osob na slovenské a zahrani¢né upravuje na§ Obchodny zédkonnik
V uz citovanom § 21 ods. 2. Normami cudzineckého prava stanovujlce Specifické povinnosti,
ale aj prava zahranicnym osobam su aj d’alSie ustanovenia Hlavy II Prvej €asti ObchZ, okrem
- uz spominaného § 22,

- kogentného ustanovenia § 24 ods. 2 ObchZ, podl'a ktorého Slovenska pravnicka osoba moze
byt zalozend len podla slovenského prava, ak zakon alebo pravo Europskej unie
neustanovuje inak a

- ustanovenia § 26 druhej vety o podmienkach premiestnenia sidla slovenskej pravnickej
osoby do zahranicia.

Tieto normy cudzineckého prava maju podl'a naSho nazoru vSeobecnt povahu a tykaju sa
akychkol'vek zahrani¢nych osob, nielen tych, ktoré maju opravnenie na podnikanie. Dovody su
podobné, ako sme uviedli v stati 1.2. — gramaticky vyklad jednotlivych ustanoveni, rozliSovanie
medzi zahrani¢nymi osobami s opravnenim na podnikanie (napr. § 26 ods. 1) aj bez tohto
opravnenia (napr. § 24 ods. 1), ako aj ustanovenie § 4 ObchZ. Samozrejme, s pouZzitim
vykladového pravidla lex specialis derogat generali budi mat’ pred tymito normami prednost’
pravne normy upravujuce niektoré Specifické pripady.

Obdobnu pravnu normu § 21 ods. 2 ObchZ obsahuje zakon ¢. 455/1991 Zb. o Zivnostenskom
podnikani (zivnostensky zdkon) v § 5 ods. 3, zdkony regulujice subjekty poOsobiace na
finanénom trhu i viaceré predpisy spravneho prava. Rovnako tuto otdzku reguluju aj uz
spominané zakony upravujice vysoké skolstvo a neziskovy sektor. Casto sa pritom rozliduje,
€1 pravnickd osoba mé sidlo v ¢lenskom State Europskej tinie alebo inom zmluvnom State
Eurdpskeho hospodarskeho priestoru, pricom najmé v sektore finan¢ného trhu platia pre tieto
pravnické osoby iné podmienky (tzv. rezim jednotného eurdpskeho povolenia)*?,

42 Napr. SIDAK, M., DURACINSKA, M. a kol. Financné pravo. Bratislava : C. H. Beck, 2014, s. 363.
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Napriek tomu existuja aj vynimky. Napr. zakon ¢. 222/2004 Z.z. o dani z pridanej hodnoty
nazyva zahrani¢nou osobou kazd( zdanitena 0sobu, ktora nema v tuzemsku sidlo, miesto
podnikania, prevadzkaren, bydlisko alebo sa v tuzemsku obvykle nezdrziava (§ 5 ods. 1). Na
ziskanie statusu tuzemskej osoby teda postacuje mat’ prevadzkaren (napr. poboc¢ku) na Gizemi
Slovenskej republiky. Na druhej strane, zakon ¢. 202/1995 Z.z. devizovy zakon definiciu
tuzemskej osoby (tuzemca) rozsiruje aj o jeho organiza¢né zlozky v zahrani¢i: tuzemcom je
pravnickda osoba so sidlom Vv tuzemsku alebo fyzickda osoba s trvalym pobytom v tuzemsku;
tuzemcom je aj organizacnad zlozka tuzemca v zahranici [§ 2 pism. b)]. Zakon ¢. 435/2000 Z.z.
0 namornej plavbe zase rozliSuje medzi pravnickou osobou so sidlom v Slovenskej republike
a pravnickou osobou registrovanou v zahranici (napr. § 13 ods. 4).

Dodato¢né kritéria okrem sidla stanovuju viaceré zakony upravujice pravnické osoby
s konkrétnym predmetom podnikania, napr. podl'a zakona ¢. 203/2011 Z.z. o kolektivnom
investovani je zahrani¢cnym investicnym fondom zahranicna prdvnicka osoba, ktord je
subjektom kolektivneho investovania podla prava Statu, v ktorom ma sidlo, a je spravovany
zahranicnou spravcovskou spolocnostou, spravcovskou spolocnostou alebo je samospravny (§
4 ods. 10), resp. zakon ¢. 586/2003 Z.z. o advokacii definuje tzv. zahrani¢né zdruzenie popri
sidle v zahrani¢i aj d’al§imi kritériami [§ 30 pism. i)].

3. Regulicia na drovni prava EU

Eurépske pravo pozna institut tzv. eurdpskeho obcianstva, ktory je vyhradeny len fyzickym
osobam.*® ZFEU viak definuje aj kritéria tykajice sa ,,europskej* prislusnosti pravnickych
0sob. Sluzi na to ¢l. 54 ods. 1, podla ktorého so spolocnostami zalozenymi podla zdakonov
Clenského Statu a ktoré maju svoje sidlo, ustredie alebo hlavné miesto podnikatelskej cinnosti
v Unii, sa pre ucel tejto kapitoly (Kapitoly 2 s nazvom Pravo usadit’ sa Hlavy IV s ndzvom
Volny pohyb o0sob, sluzieb akapitalu — pozn. aut.) zaobchddza rovnako ako s fyzickymi
osobami, ktoré su Statnymi prislusnikmi clenskych statov. Uvedené ustanovenie je doplnené cl.
54 ods. 2, vzmysle ktorého spolocnostami sa rozumeju spolocnosti zalozené podla
obcianskeho alebo obchodného prava vratane druzstiev a inych pravnickych osob podla
verejného alebo sukromného prava s vynimkou neziskovych spolocnosti. Kritériami urcenia
prislusnosti EU pre pravnické osoby, ktoré spiiiaji vymedzenie spolo¢nosti podla &l. 54 ods. 2
ZFEU teda si:

- zaloZenie podl'a prava niektorého z &lenskych §tatov EU a su¢asne
- sidlo, ustredie alebo hlavné miesto podnikania sa nachadza v EU.

Hoci toto nepriame vymedzenie ,,eurdpskej prislusnosti pravnickych osob (okrem
neziskovych) sa podla ¢l. 54 ZFEU ma tykat' len slobody usadzovania, mozeme ju povazovat’
za vSeobecnejSie pouZzitelni, minimalne na ucely ostatnych zakladnych slobod, pretoze int
definiciu tohto pojmu Hlava IV ZFEU neobsahuje. V texte ZFEU sa sice na niektorych
miestach vo vztahu k pravnickej osobe pouziva pojem Statna prislusnost’ ¢lenského Statu (teda
nie prislusnost EU — napr. &l. 199 ods. 4 a5), nie je vSak definovany. Mozeme sa len
domnievat’, Ze na mysli sa maji obdobné kritéria ako ich definuje Cl. 54. Navyse by sa tento
pojem mal vztahovat’ na akékol'vek pravnické osoby, vratane neziskovych, ked’ze sa nepouziva
vyraz ,.spolo¢nosti“. ZFEU pouziva aj pojem S§tatni prislusnici tretich §tatov, ktory mozno
vztiahnut’ nielen na fyzické, ale aj na pravnické osoby — napr. ¢€l. 56 ods. 2 umoziluje rozsirenie
slobody poskytovania sluzieb aj na Statnych prislusnikov tretich Statov, ktori poskytuji sluzby
a st usadeni v ramci EU. Usadenie v EU (establishment) je nizsia forma vztahu k EU neZ je jej
europska prislusnost’ a znamena etablovanie sa na izemi EU trvalym, nielen prechodnym
sposobom. Tedria a sidna prax vytvorila dve jej formy — primarnu spocivajucu v premiestneni

4 TICHY, L., ARNOLD, R., ZEMANEK, JI., KRAL, R., DUMBROVSKY, T. Evropské pravo. Praha : C. H. Beck, 2014, s.
374.
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sidla do ¢lenského $tatu EU a sekundarnu spoéivajiicu v zaloZeni zastGpenia, pobocky, resp.
dcérskej spolocnosti v ¢lenskom $tate EU.** Mozno teda uzavriet, e §tatnymi prislusnikmi
tretich §tatov su také pravnické osoby, ktoré nespliiajii definiéné znaky §tatnej prislusnosti EU
ako st vymedzené v &l. 54 ZFEU, pricom usadenie sa v EU samo osebe eSte neznamena
nadobudnutie ,,europskej prislusnosti, ked’ze chyba jeden z jej Specifickych predpokladov —
zalozenie podl'a prava niektorého z &lenskych tatov EU.

Samozrejme, sekundarne pramene prava EU mozu mat vlastni, $pecifickt upravu $tatnej
prislusnosti v jednotlivych pripadoch. Napr. Nariadenie 0 ochrane pred uc¢inkami uplatiiovania
pravnych predpisov prijatych tretou krajinou mimo jej uzemia*® povazuje za osobu, na ktort
sa tento predpis vztahuje, teda §tatneho prislusnika Eurdpskeho spolodenstva (dnes EU)
pravnicku osobu zriadeni v spolocenstve (€l. 11 ods. 2). Smernica o trhoch s finanénymi
nastrojmi (MiFID 11)* definuje pojem ,spolo¢nost ztretej Krajiny™ prostrednictvom
kombinacie kritérii sidla a predmetu podnikania ako spolocnost, ktord by bola uverovou
inStituciou poskytujucou investicné sluzby alebo vykonavajucou investicnu cinnost' alebo
investicnou spolocnostou, ak by mala vistredie alebo registrované sidlo v Unii (¢l. 1 ods. 1. bod

57).

4. Regulacia na arovni medzinarodného prava

Medzinarodné obyc¢ajové pravo pouziva urCenie Statnej prislusnosti pravnickej osoby
Vv suvislosti s vyuzitim tzv. prava diplomatickej ochrany (diplomatic protection). Pravo
diplomatickej ochrany vychadza z medzinarodnej obycaje, Komisia OSN pre medzinarodné
pravo vsak zakladné principy diplomatickej ochrany zosumarizovala v roku 2006 do Navrhu
¢lankov o diplomatickej ochrane (d’alej len ,,Navrh“) a publikovala ho v Reports of the
International Law Commission.*” Navrh nie je zaviznym pramefiom prava ani navrhom
medzinarodnej zmluvy, skor ide 0 nazor Komisie na prislusnt problematiku.

Institat diplomatickej ochrany umoziiuje ,transformaciu“ sikromnopravnej pohladavky
veritel’a fyzickej osoby alebo pravnickej osoby, ktord mé Statnu prislusnost’ ur¢ité¢ho §tatu, voci
tomuto Statu tym, Ze domovsky Stat veritel'a si tito pohl'adavku osvoji a ako svoju ju voci
tomuto Statu uplatiuje prostrednictvom medzinarodného prava. V dosledku toho mdze
napriklad tento narok vzniest’ vo¢i cudziemu $tatu na medzinarodnom stidnom organe ako napr.
Medzinadrodnom stdnom dvore v Haagu. Na poskytnutie diplomatickej ochrany nemé ani
fyzicka osoba, ani pravnicka osoba narok. Zavisi vZdy od ochraiiujuceho Statu, ¢i im toto pravo
poskytne.

Podmienkami diplomatickej ochrany s:

a) Statna prislusnost’ ochranujuceho $tatu,
b) efektivne vycerpanie vnutrostatnych prostriedkov napravy v state, voc¢i ktorému pohl'adavka

Smeruje,

¢) niekedy sa za podmienku povazuje aj tzv. zasada Gistych rik (clean hands).*®

4 Tamtiez, s. 375. Tiez PAOLETTI, A. Freedom to provide services and freedom of establishment. In. TORINO, R. (ed.)

Introduction to European Union Internal Market Law. Roma : Tre-Press, 2017, s. 120 aj SANTORO, G.: L’évolution du

principe de liberté d’établissement en droit communautaire: un mouvement de libéralisation depuis [’arrét Cartesio. In.

Revue Internationale de Droit Economique, 3/2010, s. 351.

Nariadenie Rady (ES) ¢.2271/96 z 22. novembra 1996 o ochrane pred uc¢inkami uplatiiovania pravnych predpisov prijatych

tretou krajinou mimo jej izemia a pred u&inkami opatreni na nich zaloZenych alebo z nich vyplyvajucich (U. v. ES L 309,

29.11. 1996).

Smernica Eurdpskeho parlamentu a Rady 2014/65/EU z 15. méja 2014 o trhoch s finanénymi nastrojmi, ktorou sa meni

smernica 2002/92/ES a smernica 2011/61/EU (U. v. EU L 173, 12. 6. 2014).

Dostupné na https://legal.un.org/ilc/documentation/english/reports/a_61 10.pdf, s. 16 a nasl. [30. 1. 2022].

48 AMERASINGHE, C. F. Diplomatic Protection. Oxford: Oxford University Press, 2008, s. 212 a nasl. Tiez Sixth report on
diplomatic protection, by Mr. John Dugard, Special Rapporteur. Dostupné na
https://legal.un.org/ilc/documentation/english/a_cn4_546.pdf, s. 2 a nasl. [30. 1. 2022].
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Spomedzi tychto podmienok je najproblematickejSie urcit, ¢i je splnena otazka Statnej
prislusnosti, osobitne ak ide o pravnickt osobu (corporate entity), ktora chce ako veritel” institat
diplomatickej ochrany vyuzit. Podobne ako urcCenie Statnej prisluSnosti fyzickych osob, aj
urcenie Statnej prislusnosti pravnickych oséb patri do vylu¢nej vnutornej pravomoci kazdého
Statu. Ak tato vylucnost’ nebola obmedzend medzinarodnou zmluvou, je pri rieSeni tejto otazky
rozhodujtice vnutrostatne pravo domovského Statu. Tradi¢né pravidlo medzinarodného prava
priznava pravo na diplomatickd ochranu pravnickej osobe, a to toho $tatu, podl'a prava ktorého
je zalozena a na ktorého tizemi m4 svoje registrované sidlo*®, avsak vo vynimoé&nych pripadoch,
V snahe zabranit' zneuzivaniu vyhod pravnej subjektivity, ako napr. v niektorych pripadoch
podvodu alebo zneuzitia na ochranu tretich os6b ako veritel'a alebo kupujiceho alebo na
zabranenie obchadzaniu zakonnych povinnosti je pripustné uplatnit’ pri urCeni Statnej
prislusnosti pravnickej osoby aj princip kontroly. Medzinarodny siidny dvor pouzil na tento
ucel vrozsudku Barcelona Traction pojem ,zdvihnutie korporatneho zavoja“ (lifting the
corporate veil) alebo ,,nezohladnenie pravnickej osoby*“ (disregarding the legal entity).*
Uplatnenie principu kontroly pripista aj Komisia OSN pre medzinarodné pravo v ¢l. 9 Navrhu,
podla ktorého na ucely diplomatickej ochrany sa Statom S$tatnej prisluSnosti akciovej
spolo¢nosti (corporation) rozumie $tat, podla ktorého prava bola spolo¢nost’ zalozena; ak je
vSak spolo¢nost’ kontrolovana Statnymi prisluSnikmi iného S$tatu alebo Statov a nevykonava
podstatni podnikatel'ski ¢innost’ v State, v ktorom bola zalozen4, a sidlo a finan¢na kontrola
spolo¢nosti sa nachadzaji v inom §tate, tento iny $tat sa povazuje za §tat, ktorého je spolo¢nost’
Statnym prislusnikom. Treba vSak povedat, Ze tento nazor Komisie sa zatial’ v rozhodovacej
praxi medzinarodnych stidov neuplatnil.

Statnu prislugnost pravnickych oséb Vv zmysle cudzineckého prava upravujii aj
medzinarodné zmluvy, ktorymi je Slovenska republika viazana. Spomedzi nich treba osobitne
spomentt’ zmluvy upravujuce ochranu investicii, ktoré moézu byt dvojstranné alebo
mnohostranné.

Dvojstranné medzinarodné zmluvy tykajuce sa ochrany investicii nazyvame tzv. dohodami
0 vzajomnej podpore a ochrane investicii (bilateral investment treaties — BIT). V ramci
slovenského pravneho poriadku ich zarad’ujeme k medzinarodnym hospodarskym zmluvam
vieobecnej povahy (¢1. 7 ods. 4 Ustavy SR), ktoré maju povahu prezidentskej zmluvy.>* Priamo
zakladajti prava a povinnosti fyzickych 0sob alebo pravnickych 0sob a podla &l. 7 ods. 5 Ustavy
SR maju prednost’ pred zakonmi, pricom podliehaju ratifikacii a vyhlasuju sa v Zbierke
zakonov SR. Rokovania o bilateralnych dohodach o ochrane a vzajomnej podpore investicii
medzi &lenskymi §tatmi EU a tretimi $tatmi sa riadia Nariadenim, ktorym sa ustanovuji
prechodné opatrenia pre bilateralne investi¢né dohody medzi ¢lenskymi $tatmi®2,

V dvojstrannych dohodach o vzajomnej podpore a ochrane investicii, ktoré ma uzatvorené
Slovenska republika, si dané $tyri rozne rezimy urcenia Statnej prislusnosti pravnickych osob:
1. Statna prislusnost je zvy&ajne zadefinovana kumulaciou inkorporaéného principu a principu

skuto¢ného sidla. Napr. Zmluva medzi Slovenskou republikou a Marockym kralovstvom

49 Pripad spolo¢nosti Barcelona Traction, Light and Power Company. Belgicko proti Spanielsku, IC] Reports of Judgements,

Advisory Opinions and Orders, 1970, s. 42. Obdobne pripad A. S. Diallo. Guinea proti Demokratickej republike Kongo,
ICJ Reports of Judgements, Advisory Opinions and Orders, 2007, s. 38.
%0 1CJ Reports of Judgements, Advisory Opinions and Orders, 1970, s. 39.
51 Clanok 4 ods. 1 pism. a) Pravidiel pre uzatvaranie medzindrodnych zmliv a zmluvnej praxe schvalenych uznesenim vlady
SR & 743 z 21. oktdbra 2009. Podrla ¢l. 86 pism. d) Ustavy SR do pdsobnosti Narodnej rady SR patri pred ratifikiciou
vyslovovat’ suhlas s medzindrodnymi zmluvami o ludskych pravach a zdkladnych sloboddch, medzindarodnymi politickymi
zmluvami, medzindrodnymi zmluvami vojenskej povahy, medzindrodnymi zmluvami, z ktorych vznikd Slovenskej republike
Clenstvo v medzindrodnych organizacidach, medzinarodnymi hospodarskymi zmluvami vieobecnej povahy, medzindrodnymi
zmluvami, na ktorych vykonanie je potrebny zdakon, ako aj s medzindarodnymi zmluvami, ktoré priamo zakladaju prava
alebo povinnosti fyzickych oséb alebo pravnickych osob.
Nariadenie Eurépskeho parlamentu a Rady (EU) ¢. 1219/2012 z 12. decembra 2012, ktorym sa ustanovuji prechodné
opatrenia pre bilateralne investi¢né dohody medzi lenskymi §tatmi a tretimi krajinami (U. v. EU L 351, 20. 12. 2012).
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0 vzajomnej podpore a ochrane investicii> definuje pravnicku osobu ako subjekt, ktory je
zaregistrovany v obchodnom registri, alebo zriadeny podla zakonov a predpisov jednej zo
zmluvnych stran a ktory ma sidlo, ustredie alebo hlavné miesto podnikania na vizemni jednej
zo zmluvnych stran; avsak pokial’ ma takato pravnicka osoba na vuzemi jednej zo zmluvnych
stran len svoje sidlo, jej ¢innost musi byt redlne a trvalo prepojena s ekonomikou jednej zo
zmluvnych stran [¢l. 1 bod 3. pism. b)]. Podobnu definiciu obsahuji napr. dohody s Ruskou
federaciou® (¢&1. 1 bod 1.), Moldavskom?® [¢1. 1 bod 3. pism. b)] &i Bosnou a Hercegovinou®®
[CL. 1 bod 3. pism. b)]. Dohody z tejto skupiny niekedy zdoraznuju aj d’alsie kritéria. Napr.
Zmluva medzi Slovenskou republikou a Spojenymi arabskymi emiratmi o vzajomnej
podpore a ochrane investicii®’ definuje investora ako prdvnické osoby (okrem pobociek),
Statne investicné fondy a neziskové organizacie zamerané na vyskum a vyvoj, ktoré su bud’
zalozZené alebo ustanovené, ako aj spravované, v sulade s pravnymi predpismi domovského
Statu a maju svoju centrdalnu spravu alebo miesto skutocného riadenia na uzemi
hostitelskeho statu a vykondavaju vyznamné podnikatel'ské cinnosti na uzemi domovského
Statu, alebo v pripade neziskovych organizacii zameranych na vyskum a vyvoj vykonavaju
vyznamné vyskumné a vyvojové ¢innosti na uizemi domovskeho statu [Cl. 1 bod 3. pism. b)].

. Niektoré dohody namiesto pojmu ,,pravnicka osoba“ pouZivaji pojem ,,spolo¢nost™

a zdoraznuju len inkorpora¢ny princip podobne ako pri uréovani jej osobného Statatu. Napr.
Dohoda medzi Ceskou a Slovenskou Federativnou Republikou a Spojenymi $tatmi
americkymi o vzajomnej podpore a ochrane investicii®® za spolo¢nost zmluvnej strany
povazuje akukolvek korpordciu, spolocnost, zdruzenie, Statny alebo iny podnik alebo inu
organizaciu ustanovenu v sulade S pravnym poriadkom zmluvnej strany alebo jej politického
podrozdelenia bez ohladu na to, ¢i bola alebo nebola zriadena s cielom ziskat financné
vynosy a ¢i je v sukromnom vlastnictve alebo vo vlastnictve viady [€l. 1 bod 3. pism. b)].
Podobny rezim ma napr. dohoda s Holandskom®® [¢1. 1 pism. b) bod ii)], Cinou®® [&l. 1 bod
2. pism. b)] a Ukrajinou®! [¢l. 1 bod 2. pism. b)].

. Existuje aj dohoda vychadzajuca len z principu sidla, ato Dohoda medzi Ceskou

a Slovenskou Federativnou Republikou a Spolkovou republikou Nemecko o podpore
a vzajomnej ochrane investicii®? pojem investor definuje velmi jednoducho ako fyzické
osoby so stalym bydliskom alebo pravnické osoby so sidlom v okruhu posobnosti tejto
dohody, ktoré su opravnené konat ako investori (¢l. 1 bod 3.).

. Niektor¢ starSie dohody dokonca pri urceni Statnej prisluSnosti pravnickej osoby uplatiuju

princip kontroly. Napr. Dohoda medzi Ceskou a Slovenskou Federativnou Republikou
a Svajéiarskou konfederaciou o vzajomnej podpore a ochrane investicii®®, ktora vychadza zo
$vaj¢iarskej modelovej BIT®, definuje ako investora chraneného dohodou aj prdvnické
osoby zalozZené v sulade s pravnym poriadkom ktoréhokolvek Statu, ktoré priamo alebo
nepriamo kontroluju obcania tejto zmluvnej strany alebo pravnické osoby majuce sidlo
a prevadzkujuce skutocnu hospodarsku cinnost na uzemi tejto zmluvnej strany [€l. 1 bod 1.

Oznamenie Ministerstva zahrani¢nych veci a eurdpskych zélezitosti Slovenskej republiky ¢. 94/2014 Z. z.
Oznamenie Ministerstva zahrani¢nych veci Slovenskej republiky ¢. 48/1997 Z. z.

Oznamenie Ministerstva zahrani¢nych veci Slovenskej republiky ¢. 398/2009 Z. z.

Oznamenie Ministerstva zahrani¢nych veci Slovenskej republiky ¢. 455/2009 Z. z.

Oznamenie Ministerstva zahrani¢nych veci a eurdpskych zélezitosti Slovenskej republiky ¢. 25/2018 Z. z.
Oznamenie Ministerstva zahrani¢nych veci Slovenskej republiky ¢. 193/1995 Z. z.

Oznamenie Federalneho ministerstva zahrani¢nych veci ¢. 569/1992 Zb.

Oznamenie Ministerstva zahrani¢nych veci Slovenskej republiky ¢. 37/2000 Z. z.

Oznamenie Ministerstva zahrani¢nych veci Slovenskej republiky ¢. 28/1997 Z. z.

Oznamenie Federalneho ministerstva zahrani¢nych veci ¢. 573/1992 Zb.

Oznamenie Federalneho ministerstva zahrani¢nych veci ¢. 459/1991 Zb.

STURMA, P., BALAS, V. Mezindrodni ekonomické pravo. 2. vyd. Praha : C. H. Beck, 2013, s. 369.
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pism. c)]. Podobnu definiciu Statnej prisluSnosti pravnickej osoby mala aj dohoda so
Svédskom®® [¢l. 1 bod 2. pism. b)], ktora viak uz neplati®.
Definicia Statnej prislusnosti pravnickej osoby v tychto zmluvach zrejme vychadza
Z principu, podl'a ktorého urcuju jej osobny Statut obidva zmluvné Staty alebo ten z nich, ktory
ma pri uzatvarani zmluvy silnejSie postavenie (t. j. investicie pochddzaji najmé z tohto Statu).
To je priklad uz spominanej dohody medzi CSFR a SRN, pri ktorej sa mozno domnievat’, ze
princip skuto¢ného sidla uplatiovany v SRN presadilo Nemecko aj do dohody o podpore
a ochrane investicii.

Existuji v8ak aj dohody o podpore a ochrane investicii, ktoré vychadzaju z kombinacie
vysSie uvedenych pristupov k zadefinovaniu Statnej prislusnosti pravnickych osoéb. Napr.
Zmluva medzi Slovenskou republikou a Libanonskou republikou o podpore a vzajomnej
ochrane investicii®’ rozliduje v ¢l. 1 bode 2. pism. b) §tatnu prislusnost’ pravnickej osoby vo
vzt'ahu k SR (uplatiuje sa kumulacia inkorporacného principu a principu skuto¢ného sidla)
a vo vztahu k Libanonu (uplatiiuje sa len inkorporaény princip). Obdobny rezim ma zmluva so
Syriou®® (1. 1 bod 3.).

Z mnohostrannych medzinarodnych zmluv tykajicich sa ochrany investicii je
najvyznamnej$i Dohovor o rieseni sporov z investicii medzi $tatmi a ob¢anmi druhych §tatov
(Convention on the Settlement of Investment Disputes between States and Nationals of Other
States) podpisany v roku 1965 vo Washingtone (d’alej tiez len ,,Washingtonsky dohovor®).
CSFR k nemu pristipila az vroku 1991.% Otizka $tatnej prislusnosti osoby zu¢astnenej
investicného sporu so zmluvnym S$tatom, ktory mad pravomoc rozhodovat Medzinarodné
stredisko pre rieSenie sporov z investicii (International Centre for Settlement of Investment
Disputes — ICSID), je spomenuta v ¢l. 25 ods. 2 pism. b) Washingtonského dohovoru, podl'a
ktorého sa za ,,obCana iného zmluvného Statu povazuje aj akakolvek pravnicka osoba, ktora
mala prislusnost iného zmluvného statu, nez je Stat zmluvnej strany v Spore, V den, ked sa strany
dohodli predlozit taky spor na zmierovacie alebo rozhodcovske konanie, a akdakolvek pravnicka
osoba, ktora mala prislusnost strany zmluvného Statu v spore K tomuto datumu a ktord na
zdklade zahranicnej kontroly, na ktorej sa strany dohodli, by sa mala na ucely tohto Dohovoru
povazovat' za subjekt iného zmluvného Stdatu. Washingtonsky dohovor umyselne nedefinuje
pojem pravnickej 0soby a nevyjadruje sa ani k uréeniu $tatnej prislusnosti pravnickej osoby
a prenechava rieSenie tejto otdzky na rozhodcovské tribunaly.”® Je mozné sa domnievat, Ze
urcenie, ¢i ide o pravnicka osobu, je prenechané na vnutroStatny pravny poriadok a urcenie
Statnej prisluSnosti je prenechané na medzinarodné pravo (BIT alebo medzinarodnu obycaj).
Nad tento rdmec vystupuje uplatnenie principu kontroly, ktoré je vSak podmienené dohodou
sporovych stran, a to bud’ v BIT alebo v osobitnej dohode. Z toho vyplyva, ze pokial’ sa na
uplatneni principu kontroly strany nedohodli, nepouzije sa. Dokumentuje to napr. pripad Tokios
Tokelés v. Ukrajina’ rozhodovany ICSID"2.

65
66
67

Oznamenie Federalneho ministerstva zahrani¢nych veci ¢. 479/1991 Zb.

Oznamenie Ministerstva zahrani¢nych veci a eurdpskych zalezitosti Slovenskej republiky ¢. 256/2020 Z. z.

Oznamenie Ministerstva zahrani¢nych veci Slovenskej republiky ¢. 223/2010 Z. z.

8 Oznamenie Ministerstva zahrani¢nych veci Slovenskej republiky €. 512/2009 Z. z.

8 Oznamenie Federdlneho ministerstva zahrani¢nych veci &. 420/1992 Zb.

0 SCHREUER, C. H., MALINTOPPI, L., REINISCH, A., SINCLAIR, A. The ICSID Convention. A Commentary. 2nd
edition. Cambridge : Cambridge University Press, 2009, s. 279.

L ICSID Case No. ARB/02/18, nalez z 26. 7. 2007.

72 K dalsim pripadom rozhodovanym ICSID tykajiicim sa rovnakej problematiky pozri ASTORGA, R. L. The Nationality of

Juridical Persons in the ICSID Convention in Light of its Jurisprudence. In. BOGDANDY, A, WOLFRUM, R. (eds.) Max

Planck Yearbook of United Nations Law, vol. 11, 2007, s. 417-472. VSeobecne tiez SCHREUER, C. Nationality of

Investors: Legitimate Restrictions vs. Business Interests. In. ICSID Review — Foreign Investment Law Journal, vol. 24,

2/2009, s. 521-527; TIETJE, C., KRAFT, G., LEHMANN, M. (eds.) The Determination of the Nationality of Investors

under Investment Protection Treaties. In. Beitrdge zum Internationalem Wirtschaftsrecht. Heft 106/2011, s. 37-59.
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Vo vSeobecnosti vS§ak mozno konStatovat, ze je pravdepodobnejSie uplatnenie principu
kontroly v spore podl'a zmliv o ochrane investicii, nez v spore z diplomatickej ochrany.”

Dal$ou vyznamnou skupinou medzinarodnych zmliv, ktoré rieSia §tatnu prislu§nost
pravnickych osob, st dohody o vo'nom obchode, osobitne tie, ktoré su sucastou zmluvného
ramca GATT, resp. Svetovej obchodnej organizacie (WTO).

Dohoda 0 obchodnych aspektoch prav dusevného vlastnictva (Agreement on Trade-Related
Aspects of Intellectual Property Rights — TRIPS), ktora je Prilohou 1C Dohody o zalozeni
WTO* za ob¢ana ¢lenského $tatu povazuje tie fyzické osoby alebo pravnické osoby, ktoré majt
bydlisko alebo redlne priemyselné alebo obchodné sidlo na prislusSnom colnom tzemi, ktoré
moze, ale nemusi byt’ zhodné so Statnym uzemim c¢lenského statu WTO. Pokial ide o prislusné
pravo duSevného vlastnictva, budll sa za obCanov ostatnych Clenskych Statov povazovat’ tie
fyzické osoby a pravnické osoby, ktoré spifiaju kritéria sposobilosti na ochranu ustanovené
v medzinarodnych dohovoroch z oblasti ochrany dusevného vlastnictva [€l. 1 bod 3. vratane
vysvetl'ujucej poznamky pod ¢iarou 1)]. TRIPS teda pri urceni Statnej prislusnosti pravnickych
0s0b uplatnuje princip skutocného sidla.

Na rozdiel do TRIPS Vseobecna dohoda o obchode so sluzbami (General Agreement on
Trade in Services — GATS), ktora je Prilohou 1B Dohody o zalozeni WTO, priptasta popri
uplatneni inkorpora¢ného principu S podmienkou podielania sa na vykone podstatnych
obchodnych operacii [¢l. V. bod 6., ¢1. XXVIIIL. pism. m) podpism. i)] aj uplatnenie principu
kontroly, a to v pripade, ak pravnicka osoba dodava sluzby prostrednictvom formy obchodnej
pritomnosti a je vlastnena alebo kontrolovana fyzickymi osobami prislusného ¢lenského Statu
alebo pravnickymi osobami tohto ¢lenského Statu urcenymi podla inkorporaéného principu
s podmienkou podielania sa na vykone podstatnych obchodnych operacii [€l. V. bod 3. pism.
b), ¢l. XXVIII. pism. m) podpism. ii)].

Obdobne definuji pojem ,,pravnicka osoba zmluvnej strany* aj dohody o vol'nom obchode,
ktoré uzatvorila Eurépska tunia. Napr. dohoda s Kérejskou republikou” vychadza z kombinacie
inkorpora¢ného principu s podmienkou podiel'ania sa na vykone podstatnych obchodnych
operacii V rovnakom §tate a z principu kontroly v pripade usadenych dcérskych spolo¢nosti [€l.
7.2. bod 1. pism. f)]. Je eSte doplnena $pecialnou Gipravou vztahujiicou sa na lodné prepravné
spolo¢nosti. Tie sa povazuji za pravnick osobu zmluvnej strany, hoci si usadené mimo EU,
resp. Korey, ak [€l. 7.2. bod 1. pism. g)]:

- ich riadia $tatni prislusnici ¢lenského $tatu EU alebo Korey,
- ich plavidla su registrované v ¢lenskom state EU alebo v Korei a
- ich plavidla sa plavia pod vlajkou ¢lenského $tatu EU alebo Koérey.

Podobnti ipravu $tatnej prislusnosti pravnickych osob ma napr. dohoda s Vietnamom’® [¢l.
8.2. bod 1. pism. j), body 2. a 3.], Singapurom’” [¢]. 8.2. pism. ¢) a d)] &i dohoda CETA’®
s Kanadou™ (¢l. 8.1.).

Dvojstranné zmluvy o zamedzeni dvojit¢tho zdanenia vychadzaji pri urceni Statnej
prislusnosti pravnickych o0sdb z inkorporaéného principu. Pre tieto zmluvy je vSak dolezitejsi
pojem rezident, ktorym je kazdé osoba, ktord podl'a pravnych predpisov prislusného zmluvného
Statu podlieha v tomto State zdaneniu z dovodu svojho bydliska, trvalého pobytu, miesta

7 ZHANG, X. J. Proper Interpretation of Corporate Nationality under International Investment Law to Prevent Treaty

Shopping. In Contemporary Asia Arbitration Journal, vol. 6, 1/2013, s. 52.

Oznamenie Ministerstva zahrani¢nych veci Slovenskej republiky ¢. 152/2000 Z. z.

Dohoda 0 volnom obchode medzi Europskou uniou a jej ¢lenskymi §tatmi na jednej strane a Korejskou republikou na

strane druhej (U. v. EU L 127, 14.5.2011).

6 Dohoda 0 volnom obchode medzi Europskou tniou a Vietnamskou socialistickou republikou (U. v. EU L 186, 12.6.2020).

7 Dohoda 0 vo'nom obchode medzi Eurépskou tniou a Singapurskou republikou (U. v. EU L 294, 14.11.2019).

8 Comprehensive Economic and Trade Agreement.

7% Komplexna hospodarska a obchodna dohoda (CETA) medzi Kanadou na jednej strane a Europskou tiniou a jej ¢lenskymi
§tatmi na strane druhej (U. v. EU L 11, 14.1.2017).
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vedenia, miesta zaloZenia alebo iného podobného kritéria a zahfiia aj samotny zmluvny Stat
ajeho organy, ako aj uznany penzijny fond tohto $tatu [¢l. 4 ods. 1 modelovej zmluvy
0 zamedzeni dvojit¢ho zdanenia vypracovanej OECD (OECD Model Tax Convention on
Income and on Capital)®’]. Rovnako dolezity je z hladiska zmliv o zamedzeni dvojitého
zdanenia aj pojem stala prevadzkaren (permanent establishment). Stalou prevadzkariiou je
trvalé zariadenie na podnikanie, prostrednictvom ktorého podnik vykonava uplne alebo
CiastoCne svoju Cinnost. Stala prevadzkaren zahffia miesto vedenia, pobocku, kancelariu,
tovaren, dieliiu, banu, nalezisko ropy alebo plynu, lom alebo iné miesto, kde sa t'azia prirodné
zdroje, tiez stavenisko alebo stavbu, montaz alebo instalacny projekt, ale len vtedy, ak také
stavenisko, projekt alebo Cinnosti trvaju dlhsie ako dvanést’ mesiacov. Za stalu prevadzkaren
sa povazuje aj pritomnost’ osoby, ktord nie je nezavislym maklérom, komisionarom alebo
zastupcom a ktora kona v mene podniku a ma a zvyCajne aj vyuziva pravomoc uzavierat
zmluvy v mene podniku (¢l. 5 modelovej zmluvy OECD).

Aj iné druhy medzinarodnych zmlav pocitaja s existenciou prav a povinnosti pravnickych
0s0b, ¢o nutne predpoklada urcenie ich $tatnej prislusnosti. Stac¢i spomentt’ zmluvy v oblasti
ochrany T'udskych prav®!, ktoré predpokladajii, Ze niektoré z tychto prdv moézu patrit aj
pravnickym osobam (napr. pravo na ochranu majetku v zmysle ¢l. 1 Dodatkového protokolu
k Dohovoru o ochrane I'udskych prav a zakladnych slobdd®, ktoré je vyslovne priznané aj
pravnickym osobam), leteckej a lodnej prepravy, mierové zmluvy ¢i zmluvy o cesii $tatneho
uzemia apod. Pokial tieto medzindrodné zmluvy neobsahuji vlastni definiciu Statnej
prisluSnosti pravnickych osob, bude sa zrejme vychadzat’ z vnutrostatnej upravy dotknutého
Statu.

Vyznamnu rolu v ur€ovani Statnej prislusnosti pravnickych osob podl'a medzindrodného
prava Casto zohrava spéitost’ tejto osoby s prislusnym Statom, kde ma vykonavat' podstatné
obchodné operacie, resp. podnikanie. VyZaduje sa teda tzv. skuto¢né prepojenie (genuine link)
pravnickej osoby so §tatom jej prislusnosti.®

IV. ZAVER

V tomto ¢lanku sa venujeme problematike Statnej prislusnosti pravnickych osob z hl'adiska
pravnej Upravy (medzinarodnej, eurdpskej, vnutrostatnej aj obsiahnutej v nestatnych formach
regulacie), ktora sa dotyka Slovenskej republiky. V prvom rade rozliSujeme pojmy Statne
obcianstvo, ktoré sa tyka len fyzickych osob a Statna prislusnost’, ktory je Sirsi a zahfiia okrem
fyzickych aj pravnické osoby. Nasledne sme skimali Statnu prislusnost’ pravnickych osob
V nasledovnej Strukture:

- v ramci horizontalneho ¢lenenia Upravy tohto institutu ho skimame z hl'adiska kolizneho
(stikromného) préva a z hl'adiska cudzineckého (verejného) prava,

- v ramci vertikalneho ¢lenenia upravy tohto institutu ho skimame na $tyroch urovniach —
medzinarodného prava verejného, prava EU, vnutro§tatneho prava a napokon na trovni
nestatnych foriem regulacie (lex mercatoria).

V koliznom prave uréime Statnu prislusnost’ pravnickych osob na zaklade ich osobného
Statatu. Osobny Statut zahfa aj urcenie sposobilosti pravnickej osoby, regulaciu jej vnutornych
pravnych pomerov ¢i zodpovednosti a opravneni jej organov a ¢lenov. Osobny $tatut sa uréuje
podrla niektorého z nasledovnych kritérii (principov) — principu inkorpora¢ného, principu sidla

80 Dostupna na https://read.oecd-ilibrary.org/taxation/model-tax-convention-on-income-and-on-capital-condensed-version-
2017_mtc_cond-2017-en#page3?2 [6. 2. 2022].

81 Blizsie pozri napr. MUCHLINSKI, P. Corporations in International Law. In. PETERS, A., WOLFRUM, R. (eds.) Max

Planck Encyclopedia of Public International Law. Oxford: Oxford University Press, 2015, s. 9-10.

Oznédmenie Federalneho ministerstva zahrani¢nych veci CSFR ¢&. 209/1992 Zb.

8 Ku kritike tohto pristupu pozri SLOANE, R. D. Breaking the Genuine Link: The Contemporary International Legal
Regulation of Nationality. In. Harvard International Law Journal, vol. 50, 1/2009, s. 5 a nasl.
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alebo principu  kontroly. Slovenské pravo vychadza pri urCeni osobného Statutu
Z inkorpora¢ného principu. V ¢lanku sme dospeli k zdveru a zdovodnili, ze tento princip je
aplikovatelny nielen na zahranicné osoby s opravnenim podnikat’, ale na vSetky pravnické
osoby. Eur6pske pravo neobsahuje kolizne normy upravujice osobny statat pravnickych osob.
Samo je vSak osobnym Statutom pre tzv. pravne formy eurdpskeho prava — eurdpskeho
zoskupenia hospodarskych zaujmov (s vynimkou otazky, ¢i toto zoskupenie ma alebo nema
pravnu subjektivitu, ktora je prenechand na vnutrostatne pravne poriadky Clenskych Statov),
europskej spolocnosti, eurdpskej druzstevnej spolocnosti a eurdpskeho zoskupenia uzemne;j
spolupréace. Z ustanoveni ZFEU zaroveii vyplyva, Ze sloboda usadzovania sa vztahuje nielen
na tieto pravne formy, ale na vSetky pravnické osoby verejného alebo sukromného prava
s vynimkou neziskovych spoloénosti, ak st zaloZené podl'a zakonov ¢lenského $tatu EU a maju
svoje sidlo, ustredie alebo hlavné miesto podnikatel'skej ¢innosti v EU. Z toho nepriamo
vyplyva (a potvrdzuje to judikatra Stdneho dvora EU), Ze ¢lenské §taty st povinné navzajom
uznavat’ pravnu subjektivitu takychto pravnickych osob. Dvojstranné medzinarodné¢ zmluvy
0 pravnej pomoci, ktoré ma Slovenska republika uzatvorené s byvalymi socialistickymi $tatmi,
vychadzaju pri urovani osobného $tatatu z inkorpora¢ného principu. Nestatne formy regulacie
medzinarodného obchodu vratane legis mercatoriae otazku osobného Statatu ani Statnej
prislusnosti pravnickych osdb neupravuju, venuju sa len niektorym suvisiacim otdzkam.

Odlisny je pristup pravnych noriem cudzineckého prava, ktoré maji imperativny charakter,
t. j. pouziju sa bez ohl'adu na to, aky pravny poriadok prislusnu otazku tykajicu sa pravnickych
osdb upravuje. Slovenska vnitroStatna Uiprava Statnej prislusnosti vychadza dosledne z principu
sidla, ktory je niektorymi osobitnymi predpismi rozsireny alebo zizeny aj o organiza¢né zlozky
slovenskych alebo zahrani¢nych subjektov umiestnené v zahrani¢i. Cudzinecké pravo EU na
zadefinovanie ,,europskej* prislusnosti pravnickych osob pouziva dve kritéria, ktoré musia byt
st¢asne splnené — sidlo v EU a zaroven zaloZenie podl'a prava niektorého z &lenskych §tatov
EU, teda zjednodusene mozno povedat, e vychadza z kombinacie principu sidla a principu
inkorpora¢ného. Samotné usadenie v EU este nezaklada ,,europsku prislusnost’ pravnickej
osoby. Pramene sekundarneho prava EU mozu tento zakladny koncept v $pecifickych
pripadoch modifikovat’. Medzinarodnopravna regulacia Statnej prisluSnosti pravnickych osob
sa sustred’uje do niekol’kych oblasti. Pri Giprave diplomatickej ochrany vychadza medzinarodné
pravo v zasade z inkorpora¢ného principu, ktory modze byt vo vynimocnych pripadoch
modifikovany principom kontroly. Pokial’ prislusna dvojstranna dohoda o podpore a ochrane
investicii (BIT) neupravuje tto otazku inak, tento koncept plati aj v pripade uréovania Statnej
prislusnosti pravnickych oséb podla Washingtonského dohovoru. BIT, ktorych zmluvnou
stranou je Slovenska republika, vychadzaju pri uréovani Statnej prislusnosti pravnickych osob
zroznych kritérii, niekedy ich dokonca kombinuju. Rovnaka situdcia je v pripade
dvojstrannych a mnohostrannych dohdd o vol'nom obchode, ktorych zmluvnou stranou je
Slovenska republika 1 Eurdpska unia.

Moézeme uzavriet, Ze koncepcia S$tatnej prisluSnosti pravnickych osob V koliznom
(sukromnopravnom) zmysle je z hl'adiska prava platného v Slovenskej republike logicka a
konzistentna. Na§ pravny poriadok dosledne vychadza z inkorporacného principu, ktory je
preneseny aj do medzinarodnych zmluv v oblasti medzindrodného prava sukromného, ktorymi
je Slovenska republika viazana. Tito konzistentnost’ nenartia ani pravo EU, ktoré respektuje
odlisné pravne upravy V jednotlivych Clenskych Statoch a ponechéava rieSenie otazky Statnej
prislusnosti pravnickych os6b na ne samotné. Samo upravuje len ,,eurdpsku statnu prisluSnost’
vlastnych pravnych foriem, ¢o respektuja aj upravy jednotlivych &lenskych $tatov EU, ktoré
nemaji ambiciu do tejto otazky vstupovat’.

Omnoho komplexnejSia a komplikovanejsia je problematika statnej prislusnosti pravnickych
0s0b v zmysle cudzineckého prava. Vzdy treba brat’ do uvahy, v akej stvislosti sa ma urcit
Statna prislusnost. Tomu zodpovedd aj prislusSnd pravna uprava (napr. vnutroStatna
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danovopravna, devizova ¢i Zivnostenska, europska regulujtica slobodu usadzovania ¢i finanény
trh, medzinarodna v oblasti diplomatickej ochrany, ochrany investicii ¢i duSevného
vlastnictva). Kazd4 z dotknutych tUprav mé svoju vlastni vnutornt logiku a zdovodnenie
z hladiska ucelu, ktory sleduje. Nevidime preto zmysel v hl'adani nejakého zjednocujuceho
verejnopravneho konceptu S$tatnej prisluSnosti pravnickych oséb. Ur€ite vSak ma vyznam
zamysliet' sa de lege ferenda nad zjednotenim pravidiel urCovania Statnej prislusnosti
pravnickych osob aspon v jednotlivych oblastiach regulacie na medzinarodnej urovni, najma:

- Vv medzinarodnom investi¢nom prave, kde sa uplatituju viaceré, niekedy az vzajomne Si
odporujice koncepty; domnievame sa, Ze tu by bolo vhodné navrhnit’ zjednocujici rezim
upravou Washingtonského dohovoru,

-V medzindrodnom obycajovom prave upravujucom pravidla diplomatickej ochrany prijatim
medzinarodného dohovoru kodifikujuceho podmienky jej aplikacie,

- Vv prave medzinarodného obchodu zakotvenim jednotnych pravidiel v ramci WTO a na
trovni EU vytvorenim jednotnych pravidiel na definovanie $tatnej prislusnosti vo vzorovej
zmluve o volnom obchode, ktory bude EU ako (zvy¢ajne) silnejsia zmluvna strana
presadzovat’ voci partnerskym Statom.

Takéto rieSenie by prispelo k vys$Sej pravnej istote a sprehladneniu pravnych vztahov
V jednotlivych pododvetviach medzinarodného a europskeho prava. Predide sa tym situaciam,
kedy ta ista pravnicka osoba bude voci urcitého Statu alebo integracnému zoskupeniu ¢i v urcitej
situdcii povazovana raz za Statneho prislusnika Statu X a inokedy Statu Y ¢i Z.

Bolo by vsak iluzérne domnievat’ sa, Ze pravidla urCenia Statnej prislusnosti budu vo
verejnom prave definované len prostrednictvom najjednoduchsich rozlisujucich kritérii — podl'a
prava registracie (zalozenia), skuto¢ného sidla ¢i vykonu kontroly. Posledny vyvoj vo svete,
najmi vo svetle boja proti danovym unikom, ochrany pred legalizaciou prijmov z trestnej
¢innosti, energetickej a surovinovej krizy ¢i naposledy agresiec Ruska voc¢i Ukrajine a na to
nadvizujucim sankcidm, ale aj perspektivy d’alSieho vyvoja medzinarodného obchodu (napr.
implementacia tzv. Green Deal v EU, ktorého nasledkom bude s najvicsou pravdepodobnostou
vytvaranie dodato¢nych bariér pre vstup vyrobkov z tretich krajin na eurdpsky trh) bude klast’
zvysené poziadavky na zamedzenie obchadzania stanovenych pravidiel uréovania §tatnej
prislusnosti pravnickych os6b. Domnievame sa, Ze to povedie k vytvaraniu zlozitejsich kritérii
pre toto urcenie s posiliiovanim principu kontroly.

Tento ¢lanok otvéra Siroky priestor pre d’alsi vyskum do budicna, najmé z hl'adiska navrhu
konkrétnych zjednocujucich pravnych uprav S§tatnej prisluSnosti pravnickych o0s6b
Vv jednotlivych oblastiach (odvetviach) verejného prava de lege ferenda.

KEUCOVE SLOVA
Statna prisluSnost’ pravnickych osob, kolizna norma, osobny Statat, cudzinecké pravo, princip
sidla, princip inkorpora¢ny, princip kontroly
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Nationality of legal persons, conflict-of-law rule, personal status, alien law, real seat theory,
theory of incorporation, theory of control

POUZITA LITERATURA

1. AMERASINGHE, C. F. Diplomatic Protection. Oxford: Oxford University Press, 2008,
378 s., ISBN 978-01-9921-23-85

2. ASTORGA, R. L. The Nationality of Juridical Persons in the ICSID Convention in
Light of its Jurisprudence. In. BOGDANDY, A, WOLFRUM, R. (eds.) Max Planck
Yearbook of United Nations Law, vol. 11, 2007, s. 417-472, ISBN 978-90-04-16430-7

https://doi.org/10.33542/S1C2022-2-09 130


https://doi.org/10.33542/SIC2022-2-09

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.2

w

AZUD, J. Medzinarodné pravo. Bratislava : Veda, 2003, 456 s., ISBN 80-224-0753-4

4. BERAN, K. Vetejnopravni subjektivita. In. Prdavni rozhledy. 2004, ¢. 23, ISSN 1210-
6410 s. 849-860.

5. CIZINSKY, P., DUNDR, T., HRADECNA P. a kol. Cizinecké pravo. Praha : Linde,

2012, 374 s., ISBN 978-80-72018-87-1

6. DRGONEC, J. Ustava Slovenskej republiky. Komentdr. Samorin : Heuréka, 2012, 1620
s., ISBN 80-89122-73-8

7. 1CJ Reports of Judgements, Advisory Opinions and Orders 1970 2007
8. JUNG, S.: The (temporary) end of the Fundatio Europaea (FE). In. Trusts & Trustees,
vol. 27, 6/2021, ISSN 1363-1780, s. 446-449

9. KERSTING, C., SCHINDLER, P. C. The ECJ's Inspire Art Decision of 30 September
2003 and its Effects on Practice. In. German Law Journal, vol. 4, 12/2003, ISSN: 2071-
8322, s. 1277-1291

10. KLUCKA, J. Medzindrodné pravo verejné (vieobecnd a osobitnd cast). Tretie doplnené
a prepracované vydanie. Bratislava : Wolters Kluwer, 2017, 524 s., ISBN 978-80-8168-
7433

11. KNAPP, V. — KNAPPOVA, M. a kol. Obcanské pravo hmotné. Svazek I. Praha :
CODEX, 1997, 352 s., ISBN 80-901683-1-0

12. KUCERA, Z. Mezindrodni pravo soukromé. Brno : Dopln¢k, 1999, 430 s., ISBN 80-
7239-038-4

13. KUCERA, Z., PAUKNEROVA, M., RUZICKA, K. a kol. Mezindrodni privo
soukromé. 8. vydani. Plzen — Brno : Ales$ Cengk — Dopln¢k, 2015, 432 s., ISBN 978-
80-7380-550-0, ISBN 978-80-7239-321-3

14. KUCERA, Z. — TICHY, L. Zdikon o mezindrodnim pravu soukromém a procesnim.
Komentar. Praha: Panorama, 1989, 362 s., ISBN 80-7038-020-9

15. MICHELER, E. Recognition Of Companies Incorporated In Other EU Member States.
In. International & Comparative Law Quarterly, vol. 52, 2/2003, ISSN 0020-5893, s.
521-534

16. MOKRA, L. Dvojité §tatne ob&ianstvo v narodnom a medzindrodnom prave — aplikaéné
otazky (zasada efektivity v eurdpskej praxi). In. Acta Facultatis luridicae Universitatis
Comenianae, Tomus XXXVII 1/2018, ISSN 1336-6912, s. 124-147

17. MRAZ, S., POREDOS, F., VRSANSKY, P. Medzindrodné verejné prdvo. Bratislava :
Vydavatel'ské oddelenie Pravnickej fakulty Univerzity Komenského v Bratislave, 2003,
380 s., ISBN 80-7160-175-6

18. MUCHLINSKI, P. Corporations in International Law. In. PETERS, A., WOLFRUM,
R. (eds.) Max Planck Encyclopedia of Public International Law. Oxford: Oxford
University Press, 2015, s. 1-16, ISBN 978-01-987-1621-1

19. NUNEZ-MULLER, M. Die Staatszugehérigkeit von Handelsschiffen im Vélkerrecht.
Berlin: Dunckler & Humblot, 1994, 186 s., ISBN 978-342-8080-41-0

20. PAOLETTI, A. Freedom to provide services and freedom of establishment. In.
TORINO, R. (ed.) Introduction to European Union Internal Market Law. Roma : Tre-
Press, 2017, 164 s., ISBN 978-88-94885-51-4

21. PAUKNEROVA, M. Spolecnosti v mezindrodnim pravu soukromém. Praha :
Karolinum, 1998, 220 s., ISBN 80-7184-598-1

22. PRASKOVA, H. K pravnimu postaveni pravnickych osob. In. HANDRLICA, J. (ed.).
Verejné pravo a soukromé pravo: aktualni tendence a vyzvy verejnopravni upravy
plynouci z problematiky pravniho dualismu. Praha : Univerzita Karlova v Praze,
Pravnicka fakulta, 2014, 248 s., ISBN 978-80-87975-107

https://doi.org/10.33542/S1C2022-2-09 131


https://doi.org/10.33542/SIC2022-2-09

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.2

23.

24,

25.

26.

217.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.
41.

Pravidla pre uzatvaranie medzinarodnych zmliv a zmluvnej praxe schvalené uznesenim
vlady SR ¢. 743 z 21. oktobra 2009

Publications of the Permanent Court of International Justice, Collection of Advisory
Opinionshttps://www.icj-cij.org/en/pcij-series-bhttps://www.icj-cij.org/en/pcij-series-b
QUINTANA ADRIANO, E. A.: The Natural Person, Legal Entity or Juridical Person
and Juridical Personality. In. Penn State Journal of Law & International Affairs, vol.
4, 1/2015, ISSN 2168-7951, s. 364-
391https://elibrary.law.psu.edu/cgi/viewcontent.cgi?article=1117&context=jlia
SANTORO, G.: L’évolution du principe de libert¢é d’établissement en droit
communautaire: un mouvement de libéralisation depuis 1’arrét Cartesio. In. Revue
Internationale de Droit Economique, vol. 24, 3/2010, ISSN 1010-8831, s. 351-372
SCHREUER, C. Nationality of Investors: Legitimate Restrictions vs. Business Interests.
In. ICSID Review — Foreign Investment Law Journal, vol. 24, 2/2009, ISSN 0258-3690,
s. 521-527

SCHREUER, C. H., MALINTOPPI, L., REINISCH, A., SINCLAIR, A. The ICSID
Convention. A Commentary. 2nd edition. Cambridge : Cambridge University Press,
2009, 1422 s., ISBN 978-0-521-88559-1

Sixth report on diplomatic protection, by Mr. John Dugard, Special Rapporteur.
Dostupné na https://legal.un.org/ilc/documentation/english/a_cn4 546.pdf [30. 1.
2022]

SEIDL-HOHENVELDERN, |. Mezinarodni pravo verejné. Praha : ASPI Publishing,
2001, 448 s., ISBN 80-85963-82-5

SIDAK, M., DURACINSKA, M. a kol. Financné pravo. Bratislava : C. H. Beck, 2014,
454 s., ISBN 978-80-89603-04-6

SLOANE, R. D. Breaking the Genuine Link: The Contemporary International Legal
Regulation of Nationality. In. Harvard International Law Journal, vol. 50, ISSN 0017-
8063, 1/2009, s. 1-60

STRAZNICKA, V. K otazke subjektov prava medzindrodného obchodu. In Universitas
Comeniana - Acta Facultatis luridicae. Zbornik prdc z medzindrodného prava.
Bratislava : Slovenské pedagogické nakladatel'stvo, 1975, ISSN 1336-6912, s. 135-150
STURMA, P., BALAS, V. Mezindrodni ekonomické pravo. 2. vyd. Praha : C. H. Beck,
2013, 518 s., ISBN 978-80-7179-069-3

TICHY, L., ARNOLD, R., ZEMANEK, J., KRAL, R., DUMBROVSKY, T. Evropské
pravo. Praha : C. H. Beck, 2014, 756 s., ISBN 978-80-7400-546-6

TIETJE, C., KRAFT, G., LEHMANN, M. (eds.) The Determination of the Nationality
of Investors under Investment Protection Treaties. In. Beitrdge zum Internationalem
Wirtschaftsrecht. Heft 106/2011, 112 s. ISBN 978-3-86829-341-8

WINKLER, M. a kol.: Prdavo v medzindarodnom obchode. Bratislava : Wolters Kluwer,
2021, 568 s., ISBN 978-80-571-0320-2

ZHANG, X. J. Proper Interpretation of Corporate Nationality under International
Investment Law to Prevent Treaty Shopping. In Contemporary Asia Arbitration
Journal, vol. 6, 1/2013, ISSN 1999-9747, s. 49-74

Judikattra slovenskych a medzinarodnych sudov podl'a textu

Legislativne zdroje podl'a textu

Medzinarodné zmluvy podla textu

https://doi.org/10.33542/S1C2022-2-09 132


https://doi.org/10.33542/SIC2022-2-09
https://www.icj-cij.org/en/pcij-series-b
https://www.icj-cij.org/en/pcij-series-b
https://elibrary.law.psu.edu/cgi/viewcontent.cgi?article=1117&context=jlia

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.2

KONTAKTNE UDAJE AUTORA

JUDr. Ing. Martin Winkler, PhD.
Ekonomicka univerzita v Bratislave
Obchodna fakulta, Katedra obchodného prava
Dolnozemska cesta 1/a, 852 35 Bratislava
Telefon: +421 2 67291215

E-mail: martin.winkler@euba.sk

https://doi.org/10.33542/S1C2022-2-09 133


https://doi.org/10.33542/SIC2022-2-09
mailto:martin.winkler@euba.sk

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 10.2022, No.2

RECENZIA/REVIEW
SOLTYS, D.: REPETITORIUM TEORIE PRAVA.
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Predneddvnom sa mi dostala do ruk publikacia ,,Repetitorium teorie prava“ JUDr. Dominika
Soltysa, PhD., z Ustavu tedrie prava Gustava Radbrucha Univerzity Pavla Jozefa Safarika
v Kosiciach, Pravnickej fakulty. Avizovanu u¢ebni pomdcku som uvital, a to najmé z dévodu
prehl'adného a systematického spracovania (nielen) matérie tedrie prava, ktord je tradicnym
predmetom pregradualnej 1 postgradualnej vyucby na slovenskych pravnickych fakultach.
Stcasne som tento text uvital aj z osobného dévodu, nakol’ko na vyuc¢bovom procese predmetu
tedria Statu a prava v sicasnosti aktivne participujem.

Zo Strukturalneho hl'adiska je publikécia do vysokej miery ¢lenena v zavislosti od aktuélnej
skladby osnov predmetov ,, Tedria Statu a prava I. a IL.*“ tak, ako su toho ¢asu vyucované na
kosickej pravnickej fakulte. Uvedené moZno kvitovat, pretoZe tento aspekt v zhutnenych a
kardinalnych suvislostiach ul’'ahcuje orientaciu Studenta a zjednodusuje vzajomné prepojenie
matérie, ktord je obsahom prednaSok, seminarnych cviceni a tradi¢nej skriptovej literatury. To
potom moze pozitivne, najmd pre Casovu nendroCnost, ovplyvnit proceduru pripravy na
seminarne cvicenia, priebezné hodnotenia, zavere¢né examina¢né tikony, a v neposlednom rade
aj na povinne voliteI'na Statnu zédvere¢nu skiasku z predmetu Teoria Statu a prava.

Obsahovo je publikécia ¢lenend na ivod do prava, konkrétne na pojem prava, ako aj na vzt'ah
prava a inych spolo€enskych normativnych systémov. Nasledne je pozornost’ koncentrovana na
systém prava, jeho klasifikaciu a vel'ké pravne systémy. V systematickej nadvéznosti sa autor
zaobera funkciami prava a tedriou pravnych noriem (pojem, Struktara, klasifikacia, pdsobnost’
pravnych noriem). Néasledne st v publikdcii prehl'adnym sposobom spracované okruhy
pramenov prava, ato Sosobitnym zretelom na formy prava v podmienkach Slovenskej
republiky. Na avizovanti problematiku organicky nadvdzuje spracovanie matérie pravnych
pomerov, tvorby pravno-normativnej regulacie a jej realizacie. DalSia pozornost’ je upriamena
na subjekty pravnych vztahov, pravne skuto€nosti a konkretiza¢ne na problematiku pravnych
ukonov, pravnych udalosti, prezumpcii (domnienok) a fikcii, protipravnych konani, ako aj
protipravnych stavov. Na uvedenu problematiku sa potom logicky a ideovo celkom prirodzene
viaze spracovanie matérie pravnej zodpovednosti a jednotlivych sankcii uplatiovanych
V systéme pravnej regulacie. Nasledujiica pomerne ucelena Cast’ repetitoria je vecne zamerana
na procesy aplikacie prava a individualne pravne akty (akty aplikacie prava). Interpretacia
prava je tradicne prepojend s analdgiou v prave. Zaverecna Cast’ u¢ebného textu sa zameriava
na pravny Stat, konkrétne na pojem pravneho Statu, jeho dejinny vyvoj, koncepcie a jednotlivé
principy.

Zaverom sa ziada konStatovat’, ze u¢ebnd pomdcka ,,Repetitorium tedrie prava“ predstavuje
obsahovo sustredeny prinos pre vyucbovy proces, a to nielen v kontexte pravnej teorie, ale
I v SirSich pozitivno-pravnych suvislostiach. Publikécia je z materidlneho hl'adiska spracovana
erudovane, ideovo-konzistentne a zrozumitelne. Dielu nemozno ni¢ vytknut' ani z pohladu
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formalno-logickej Struktary. Publikécia predstavuje dielo, ktoré moze byt vhodnym zdrojom
zékladnych poznatkov o tedrii prava nielen pre Studentsku obec, ale i organy aplikacie prava
a Sirsiu odbornu verejnost’, ktora o avizovanu problematiku prejavuje zaujem.

Luka$ Tomas?

1 JUDr., Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenska republika

Pavol Jozef Saférik University in Kogice, Faculty of Law, Slovak Republic.
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Bratislava: Wolters Kluwer, 2021,
ISBN 978-80-571-0456-8, 148 s
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Koncom roku 2021 bola publikovana vysokoskolska ucebnica ,,Colné a menové pravo®
autoriek JUDr. Yana Daudrihk, PhD. a JUDr. Andrea Szakacs, PhD., posobiacich na Katedre
finan¢ného prava Pravnickej fakulty Univerzity Komenského v Bratislave, ktora doplnila trh
takto Specificky zameranych odbornych knih skorSicho ditumu vydania o aktualnu publikaciu.
Jej ciel'om je poskytnut’ ¢itatelom v prehl'adnej a jednoduchej forme najdolezitejSie poznatky
z oblasti colného a menového prava, pricom autorky dielom primeraného rozsahu a pisanym
plynulou a dobre ¢itatel'nou formou, umoziujticou ststredené sledovanie, tento ciel’ rozhodne
splinili.

Vytvorili uéebnicu, ktort strukturdlne rozdelili na dve Casti prezentujuce dva samostatné
pod-odbory finan¢ného prava, a to ¢ast’ venujlicu sa colnému pravu a ¢ast’ venovanii menovému
pravu. Obe casti vnutorne Clenili jednotnym spdsobom na vSeobecnu a osobitnu cCast’.
Vseobecna ¢ast’ ,,Colného prava“ najprv ponuka historicky kontext vyvoj cla, definuje zakladné
pojmy pouzivané v colnom prave, uvadza druhy ciel a ich funkcie, prezentuje zakladné udaje
0 colnej unii a spolo¢nom trhu, pramenoch colného prava a zakladnych prvkoch colno-
pravneho vzt'ahu. V osobitnej Casti vysvetl'uje vznik colnému dlhu, venuje pozornost’ colnému
vyhlaseniu, colnému konaniu, zjednodusenym postupom v colnom konani, dovoznym colnym
rezimom, vyvozu tovaru, colnému dohl'adu a colnej kontrole po prepusteni tovaru a na zaver
zodpovednosti za poruSenie colnych predpisov. VSeobecna Cast’ ,,Menového prava“ najprv
definuje a vysvetluje samotny pojem meny (neopominajic ani sicasné vyvojové trendy
virtudlnym ¢i digitalnych mien) a predmet menového prava, uvadza, aké nastroje menovej
politiky sa pouzivaji, vysvetluje, ¢o je hospodarska a menova tnia (vratane priestoru
venovanému menovej Unii EU), prezentuje pramene menového prava a Maastrichtské
konvergencné kritéria. Osobitnd Cast je venovana eurdpskemu systému centrdlnych bank
a eurosystému, kde autorky objasiiuju menovu politiku Eurdpskej centralnej banky a Néarodnej
banky Slovenska, pravnu Upravu meny Euro a fungovanie hotovostného penazného obehu
a nastroje menovej politiky. Cely text je tak dostatocne dobre systematizovany, aby umoziioval
prehladné vysvetlenie jednotlivych aspektov matérie a spiiia predpoklady na poskytnutie
pozadovanych cielenych teoretickych poznatkov. Autorky koncipovali u€ebnicu ako vhodné
prepojenie legislativneho textu, jeho vysvetlenia, kontextu a pouzitia v konkrétnych situdciach,
¢im si Citatel’ odnasa plnohodnotnt informaciu o problematike.

Cielovou skupinou ucebnice su poslucha¢i pravnickych fakualt, no vzhl'adom na svoj
charakter predstavuje uzito¢ny zdroj poznania i pre Studentov inych vednych odborov, najma
ekonomického zamerania ¢i v oblasti verejnej spravy, ale aj pre $irSiu odbornt verejnost’, 0 to
viac, ze ucebnica prezentuje problematiku, s ktorou sa denno-denne stretava Siroky okruh
jednotlivcov. Tejto cielovej skupine je prisposobena i naro¢nost’ textu, ktora je zvolena vel'mi
vhodne a prispieva Kk atraktivnosti ucebnice, ¢o vytvara predpoklad jej frekventovanému
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pouzivaniu tak v ramci vyucovacieho procesu ako aj vramci samovzdelavania odbornej
verejnosti.

Anna Vartasoval

1 JUDr., PhD., Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenska republika
Pavol Jozef Saférik University in Kogice, Faculty of Law, Slovak Republic.
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