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ROLE IN THE PROCESS OF UNIFICATION OF CRIMINAL
LAW IN THE INTERWAR CZECHOSLOVAK REPUBLIC'

MINISTERSTVO PRE ZJEDNOTENIE ZAKONODARSTVA
A ORGANIZACIE SPRAVY A JEHO ULOHA V PROCESE
UNIFIKACIE TRESTNEHO PRAVA MEDZIVOJNOVEJ
CESKOSLOVENSKEJ REPUBLIKY

Miroslav Fico
University of Pavol Jozef Safarik in KoSice, Faculty of Law
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ABSTRACT

After the formation of the Czechoslovak Republic, legal dualism in criminal law existed in our
territory. It was based on the provisions of the so-called Reception Act, and therefore Austri-
an laws applied in the Czech part of the republic and Hungarian laws applied in Slovakia and
Subcarpathian Russia. The dualism of criminal law was unsustainable in the long run. The
main aim of the then ongoing processes was to unify criminal law, which was to reflect the
unitary nature of the Czechoslovak Republic. The unification was to be implemented by pass-
ing criminal laws applicable in the entire territory of the newly formed republic. In the
Czechoslovak Republic, the Ministry for the Unification of Laws and the Organisation of Ad-
ministration was established, whose main role was to unify the laws and administration in the
entire territory of the republic. In this paper, the author seeks to point out efforts to unify
criminal law, with an emphasis on the activities of the Unification Ministry.

ABSTRAKT

Po vzniku Ceskoslovenskej republiky platil na nasom tizemi v oblasti trestného prava pravny
dualizmus. Vychadzal z ustanoveni tzv. recepcnej normy, a teda v Ceskej casti republiky platili
rakuske pravne predpisy a na uzemi Slovenska a Podkarpatskej Rusi predpisy uhorské. Dua-
lizmus trestného prava bol z dlhodobého hladiska neudrzatelny. Hlavnym cielom prebiehaju-
cich procesov bolo zjednotenie trestného prava, ktoré malo reflektovat’ unitarny charakter
Ceskoslovenskej republiky. Unifikdcia mala byt realizovana prijatim trestnych zdkonov, ktoré
budii platné pre celé tizemie novovzniknutej republiky. V Ceskoslovenskej republike doslo
k zriadeniu Ministerstva pre zjednotenie zdakonodarstva a organizdcie spravy, ktorého hlav-
nou ulohou malo byt zjednotenie zakonodarstva a spravy pre celé uzemie republiky. Autor sa
v predloZzenom clanku snazi o poukdzanie na snahy o unifikaciu odvetvia trestného prava,
s dorazom na c¢innost unifikacného ministerstva.

' The paper has been prepared within Research Project APVV-16-0362: Privatisation of criminal law — the substantive,

procedural, criminological and organisational and technical aspects.
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I. INTRODUCTION

After the formation of the Czechoslovak Republic on 28 October 1918, A. Rasin prepared
the Act on the establishment of an independent state of Czechoslovakia, which was published
under No. 11/1918. Section 2 of that so-called Reception Act stipulated that “all existing re-
gional and imperial laws and regulations shall continue to be in force temporarily”. In order
“to avoid any confusion and to regulate an unobstructed transition to a new life of the State”,
the National Committee maintained the state existing at that time in the field of criminal law,
as well. The provisions of the Reception Act resulted in the state of legal dualism — and even
trialism in the early days — in the newly formed republic.’

A relatively short period of legal trialism stemmed from the provisions of Act No. 76/1920
of 30 January 1920 on the incorporation of the Hulczyn region. Under the provisions of the
Treaty of Peace between the Allied and Associated Powers and Germany of 28 June 1919, the
Czechoslovak Republic extended its sovereignty to a part of Upper Silesia. According to the
provisions of that Act, laws and regulations which then applied in the incorporated Hulczyn
region continued to apply if they were compatible with the change of the state sovereignty and
if they were not amended or repealed by the laws and regulations of the Czechoslovak Repub-
lic. Therefore, German law continued to apply here. However, the laws of the Czechoslovak
Republic which were published in the Collection of Laws and Regulations from 1 May 1920
also applied in the incorporated territory, unless those laws and regulations expressly stated
otherwise. Laws which applied in the republic before 1 May 1920 or which were published in
the Collection of Laws and Regulations of the Czechoslovak State entered into force in the
incorporated territory on the date stipulated in individual cases by the government of the
Czechoslovak Republic by a regulation published in the Collection of Laws and Regulations.
Individual government regulations gradually changed the scope of application of Czechoslo-
vak laws in the Hulczyn region, too.” For this reason, after a short period of legal trialism,
there was a change and transition to legal dualism in the Czechoslovak Republic.

Thus, after the formation of the republic, Austrian laws applied in Czechia, Moravia and
Silesia, in substantive criminal law especially Criminal Code No. 117/1852 on crimes, mis-
demeanours and delicts. In Slovakia and Subcarpathian Russia, Hungarian laws were adopted
and applied, especially Act V/1878 — Criminal Act on crimes and misdemeanours and Act
X1/1879 — Criminal Code on delicts. *

Experts criticized the state of legal dualism, in principle, immediately after the formation
of the Czechoslovak Republic. The legal dualism of Czechoslovak law was unsatisfactory in
the long run. After the formation of the republic and the adoption of applicable Austrian and
Hungarian criminal law, it was difficult, and in many aspects almost impossible, to under-
stand and apply particular legislation parts. This was true for the majority of the population of
the republic, but also for professionals, who in most cases only focused on one of these two
legislation parts. In general, it can be stated that, given the state-law development in both
parts of the former monarchy, there were only few experts in the originally Hungarian crimi-
nal law in Slovakia. In one of his articles, prof. Hexner stated in this respect that “we need to
keep in mind the state of our legal system as a whole in order to reach the conviction of the
enormous damage our government and our economic life suffer because of the lack of clarity

2 For more detail see, e.g.: VOJACEK, L.: Prvni &eskoslovensky zakon (Pokus o opozdény komentar), Wolters Kluwer,

Praha, 2018.

> For more detail see, e.g.: VOJACEK, L. — KOLARIK, J. - GABRIS, T.: Ceskoslovenské pravne dejiny (2. prepracované
vydanie), EUROKODEZX, s. 1. 0., Bratislava, 2013, p. 31, or STARY, M.: Pravni trializmus &eskoslovenské republiky:
K otazce recepce némeckého prava, In: 100 rokov od vzniku CSR (zbornik prispevkov zo IV. Roé¢nika medzinarodnej
vedeckej konferencie ,,Banskobystricka Skola pravnych dejin“), BELIANUM, Banska Bystrica, 2018.

The terminology used was replaced in the Czechoslovak Republic by Act No. 449/1919 on the legal protection of the
Czechoslovak Republic of 23 July 1919. Under Section 1 of that Act, the terms “Austrian”, “Hungarian” and “Austro-
Hungarian” were replaced in all laws and regulations by the terms “Czechoslovak”, and “Czechoslovak Republic”. That
provision applied accordingly to the terms “imperial”, “royal”, “imperial royal”, and “imperial and royal”.

https://doi.org/10.33542/S1C2020-1-01 5
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in the laws. Today, the lay public, and often even an experienced lawyer, not being a special-
ist in a particular field of law, cannot answer the question of what legal relations apply to
everyday situations. Determining the applicable law in a puzzle of diverse laws requires com-
plicated study, the result of which is often only subjective.”” In one of his papers, prof. Karvas
stated in this respect that “the fact that we have two large areas in our country that are divid-
ed by the inconsistency of law means that the idea of a united country not only cannot take
root, but on the contrary, as a result of dual law it prevents the artificial structural merger of
these areas. The awareness that it is not a single country is being maintained, and in frequent
economic relations even built.”

In practice, the ignorance of the two legislation parts affected, for example, the activities of
judges from Czechia who came to Slovakia after the formation of the republic, not knowing in
detail the principles on which the former Hungarian criminal law was based. The concerns of
judges about the ignorance of Hungarian law, with an emphasis on the liberality of law, were
reflected, for example, in an article stating that “(...) the reputation of cruelty was more likely
to apply to the former interpreters and collaborators of law, but not to the law itself, which,
especially as regards criminal law, surprised by its modernity and liberality. The basic prin-
ciples of law and criminal proceedings are based on completely different principles than in
our lands.”” Another problem arising from the adoption of the former criminal laws was also
the translation of the laws into the national language, since the authentic text of the laws was
written in Hungarian or German.® That situation put pressure on the (re)publishing of individ-
ual criminal laws in the national language.

An important factor affecting the complexity of the then existing situation was the fact that
many amendments of the above-mentioned basic substantive criminal laws were published
even before the formation of the republic. Further provisions relating to criminal law were
contained in the so-called secondary criminal laws.” Thus, the situation existing in substantive
criminal law created confusion and atomisation of legislation.

Similar processes — in terms of amendments and secondary criminal laws — extend-
ed/changed criminal law even after the formation of the Czechoslovak Republic. In the case
of laws passed after the formation of the republic, it can be stated that they were already
largely unifying in nature. However, even the unified laws that were passed after the for-
mation of the Czechoslovak Republic often did not fully remove the chaotic nature of crimi-
nal law, since the former Austrian and Hungarian laws were based on different foundations in
many aspects. In 1928, at the celebration of the 10™ anniversary of the republic, the journal
PRAVNIK stated in connection with the unification of legislation that “if the entire fields of
law have not been united, we cannot keep silent on the fact that partial unification has taken
place in a lot of fields and issues. Depending on how strongly the adverse consequences of the
existing legal dualism manifested themselves in life, a unifying act was made. Because this
has been done in parts and in haste, this creates some difficulty for legal life, and we have
several amendments not only for the same legal matter, for the same original law, but there

5 HEXNER, E.: Zriadenie legislativneho archivu by bolo rentabilné, In: Hospodarstvo a pravo, Volume II., No. 7, Bratisla-

va, 1935, p. 2 (quoted from the description of the article filed in the archives of the Unification Ministry, NA Praha, Fond
ministerstvo unifika¢né, Box 12, p. 2.

The paper “Unifikacia prava a s fiou suvisiace problémy” was presented by prof. Karvas at the inaugural meeting of the
First Union Congress of Czechoslovak Lawyers on 26 September 1936, NA Praha, Fond ministerstvo unifikacné, Box
3Lp. 1.

SKALA, K.: Uhorské zakonodarstvo na Slovensku, In: PRAVNIK (Casopis venovany védé pravni a statni), Pravnicka
jednota v Praze (s podporou Ceské akademie pro védy, slovesnost a uméni), Volume LVIIL, Praha, 1919, p. 338.

For more detail see, e.g.. KALOUSEK, V.: O vyhlasovani pfedpfevratovych norem v jazyce statnim, In: Pravnik,
Pravnicka jednota v Praze, Volume LXXV., Praha, 1936, p. 297 et seq.

Secondary criminal laws were considered to be laws from other fields where certain wrongful acts constituted criminal
offences falling within the jurisdiction of criminal courts (e.g., press, food, trademark, patent laws, etc.) — see, for exam-
ple, MIRICKA, A.: Trestni pravo hmotné (Zist obecna i zvlastni), Nakladem spolku Geskoslovenskych pravnika
,VSEHRD*, Praha, 1934, p. 6.

https://doi.org/10.33542/S1C2020-1-01 6
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are also examples that a later amendment amends, repeals, or again amends the provisions
set out in an earlier amendment. This creates confusion, which makes it difficult for a lawyer
to understand and apply them and thus perform his profession.”’’ Similarly, the Supreme
Court of the Czechoslovak Republic, in its opinion on the Outline of the Criminal Code in
relation to the amendments and secondary criminal laws passed after the formation of the re-
public, stated that “the differences between the two criminal laws still in force in the Czecho-
slovak Republic are so profound that even the unification efforts that have been made since
the coup to date under the pressure of necessity in the most urgent issues of substantive crim-
inal law have only met with apparent success, since both general and special criminal law
foundations under which the new common laws were to be applied have remained differ-
ent.”!!

The main aim of the then ongoing processes was to unify criminal law, which was to re-
flect the unitary nature of the Czechoslovak Republic. The formation of the Czechoslovak
Republic and its political unification were also to be accomplished through legal unification.'?
The unification was to be accomplished by passing criminal laws applicable in the entire terri-
tory of the newly formed republic. The unification process was primarily to result in the pass-
ing of new criminal codes. This fundamental role in criminal law was also reflected as a prior-
ity in professional literature of that period. “Our task is to organise the legislative work of all
the best heads of the Czechoslovak nation to create perfect, complete laws which will replace
the Austrian and Hungarian laws and will form the basis of our republic's further develop-
ment.”" The passing of new criminal codes — in the area of substantive criminal law the pass-
ing of the new Criminal Code, seemed to be accepted as a fundamental priority of the unifica-
tion of criminal law. “Since these states (Czechoslovakia, Poland and Yugoslavia — the au-
thor’s note) were formed from parts formerly belonging to different states with different legal
systems, the first and most important task of the new states was to unite their populations as
closely as possible, to raise their awareness of belonging to the new state and the awareness
that now they can only achieve all their needs in their new state. An especially important
means how to accomplish this is the unification of the legal systems in each state so that every
citizen in his or her state can feel fully equal.”'? The requirement of equality was also ex-
pressed in the Constitutional Charter of the Czechoslovak Republic and the unification of the
legal system in the field of criminal law was to be its (natural) result. In view of the undesira-
ble situation of legal dualism, the Ministry for the Unification of Laws and the Organisation
of Administration was established in the Czechoslovak Republic, whose main role was to
unify the legislation and the administration in the whole territory of the republic. One of the
main sources of knowledge on the Ministry is the National Archives of Prague (hereinafter
referred to as the “NA Praha”), with a special collection devoted to the Unification Ministry
in 1919-1938." The aim of this paper is to analyse the activities of this Ministry — in the pro-

101918 — 1928, In: PRAVNIK (Casopis venovany v&d& pravni a statni), Pravnicka jednota v Praze, Volume LXVII, Praha,
1928, pp. 553, 554, (no author mentioned).

Opinion of the Supreme Court on the Outline of the Criminal Code (pres. 890/37), NA Praha, Fond ministerstvo spra-
vodlivosti, Box 2070, p. 2.

For more detail see, e.g.: Deset let Ceskoslovenské republiky (svazek prvni), Vlada republiky Ceskoslovenské, Praha,
1928, (no author mentioned).

RATH, A.: Unifikacia, In: PRAVNIK (Casopis venovany védé pravni a stitni), Pravnicka jednota v Praze (s podporou
Ceské akademie pro védy, slovesnost a uméni), Volume LIX, Praha, 1920, p. 154.

LASTOVKA, K.: Po sjezdovém rokovani, In: Prvni sjezd pravniki statd slovanskych v Bratislavé 1933, Nékladem
generalniho sekretariatu sjezdu, Bratislava, 1934, p. 168.

This collection was processed from 1962. The problem in relation to the preserved archival records of the collection was
relatively extensive internal shredding. As a result of the shredding, the proposals of laws and regulations and other doc-
uments of the comment procedure, which were not commented, were discarded. Out of the original number of 1406 box-
es, 246 have been preserved. They were divided into two collections (Unification Ministry 1919-1938 and Ministry for
the Unification of Laws 1946-50). Currently, there are 179 boxes in the collection. The inventory of the collection was
made by J. Krej¢ in 1963. Fond ministerstva unifika¢ného, inventar, pp. 9-10.

https://doi.org/10.33542/S1C2020-1-01 7
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cess of unification of substantive criminal law of the interwar Czechoslovak Republic in
1918-1938.

II. ESTABLISHMENT OF THE UNIFICATION MINISTRY AND ITS ACTIVITY

The Ministry for the Unification of Laws and the Organisation of Administration (hereinaf-
ter also referred to as the “Unification Ministry”) was established by Act No. 431/1919 (of 22
July 1919) establishing the Ministry for the Unification of Laws and the Organisation of Ad-
ministration in the Czechoslovak Republic. The government’s proposal of the Act on the es-
tablishment of that Ministry was submitted to the National Assembly in July 1919 and was
based on the above-mentioned need for the unification of the legal system. The establishment
that Ministry was initiated by Slovakia.'® According to the report of the Constitutional Com-
mittee on the submitted proposal, “the task of the ministry in question will be to gradually
bring about the unification of law and administration in the whole territory of our republic.
To this end, it will be necessary not only to instate officials who are experts in both Austrian
law and Hungarian law adopted by us, but also to establish an advisory council to work on
drafting the unification laws. Naturally, the intention is not to implement the former Austrian
law in Slovakia, but also to take from Hungarian law such aspects that seem to be better. In
any case, there will be more opportunities for all legal matters to be reworked and codified
according to the results of scientific research and the needs of our times.”'” The rapporteur of
the submitted proposal was Dr. Boucek, who — after a brief presentation of the proposal and
the opinion of the Constitutional Committee at the meeting held on 22 July 2019 — recom-
mended that the National Assembly pass the proposal.'® The member of the National Assem-
bly Dr. Stransky, the prime minister Mr. Tusar and Dr. Hodza spoke within the debate on the
proposal. It was Milan Hodza (who later, in 1919-1920, held the position of the first minister
of that Ministry) that pointed out the need for the establishment of that Ministry in the debate.
In response to the consideration of dr. Stransky whether it would not be better to instate Slo-
vak officials and experts to individual ministries than to establish a new ministry, Dr. Hodza
pointed out an insufficient number of Slovak experts able to “penetrate the whole organism of
central administration and all ministries.”"

The purpose of the Ministry, defined in Section 1 of Act No. 431/1919 under which it was
established, was to unify the laws and administration in the entire territory of the republic.
The Ministry was established on a temporary basis and, according to the above-mentioned
Act, its competence was to end when the stipulated objective was accomplished. Under Sec-
tion 2, its competence and organisation were to be defined by the Ministerial Council. The
implementation of that Act was imposed on the government.

On 29 December 1921, the Government of the Czechoslovak Republic passed Government
Regulation No. 501/1921 implementing Act No. 431 of 22 July 1919, under which the Unifi-
cation Ministry was competent to work and submit proposals for laws and regulations in order
to unify laws which still applied pursuant to the Reception Act of October 1918 and were not
unified (Section 1 of that Government Regulation laid down the basic competence of the Min-
istry). Section 2 of that Regulation identified areas not covered by the competence laid down
in Section 1. Therefore, the Unification Ministry was not to deal with:

1 . .. . P , . , . o
® For more detail see, e.g.: Ministerstvo pro sjednoceni zékonodarstvi a organisace spravy, Nékladem ministerstva pro

sjednoceni zdkonodarstvi a organisace spravy, Tiskem statni tiskarny v Praze, Praha, 1921, p. 11 et seq., NA Praha, Fond

ministerstvo unifika¢né, Box 136.

Report of the Constitutional Committee on the Government Proposal of the Act on the Establishment of the Ministry for

the Unification of Laws and the Organisation of Administration, available at

https://www.psp.cz/eknih/1918ns/ps/tisky/t1364 00.htm.

'8 Protocol of the 66™ Meeting of the National Assembly of 22 July 1919, available at
https://www.psp.cz/eknih/1918ns/ps/stenprot/066schuz/s066001 .htm.

1 https://www.psp.cz/eknih/1918ns/ps/stenprot/066schuz/s066003.htm.
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(a) cases where certain legal relations were governed by laws of only one of the two legal
systems adopted (Austrian or Hungarian);,

(b) cases which involved not only a mere unification, but a reform of the existing laws;

(c) laws and regulations governing new legal relations which arose after 28 October 1918;

(d) regulations which were to be issued for the implementation of unified laws.

Under Section 3 of the Government Regulation, it was necessary to notify the Unification
Ministry of the outlines of laws and regulations which also regulated the situation in Slovakia
and Subcarpathian Russia, so that it could give its opinion on them. As needed, the Unifica-
tion Ministry was also to be invited to cooperate in the preparatory work, given the im-
portance of issues. Under Section 4 of the Government Regulation, the unification of laws
was to be carried out in cooperation with other ministries, and possibly also in cooperation
with other authorities and experts and, in case of accounting and audit regulations, in coopera-
tion with the Supreme Audit Office, this everything according to an order to be drawn up by
the Unification Ministry after agreement with the other ministries and after approval by the
government of the republic. According to the Government Regulation, it was possible to devi-
ate from such an approved order and also to leave the unification to a specialised ministry
only in case of necessity. The first Work Regulations were approved by the government on 27
June 1924. If no agreement was reached between the ministries involved in disputed cases,
the decision was made by the government. Under Section 5 of the Government Regulation, if
a certain ministry had already begun work falling within the competence of the Unification
Ministry, it was necessary to provide such a ministry with the widest possible support to com-
plete it.

In connection with the establishment and activity of the Unification Ministry, it should be
noted that it had “competency” disputes with other state administration authorities,”® during
both its establishment and its further activities. As the Ministry itself emphasised in relation to
the then ongoing process of unification of laws, the government did not fully transfer the uni-
fication role to the Ministry, but made the Unification Ministry a “supplementary element of a
multi-member unification institution which had existed before the Unification Ministry was
established, but had been unable to perform properly its own unification tasks because of a
lack of knowledge of the Hungarian legal system " Thus, the Unification Ministry did not
primarily carry out its own unification activity by itself, but was, in the vast majority of its
activities, placed in the position of some kind of cooperating body, mostly with the comment-
ing competence.” Efforts to reduce the number of ministries in the Czechoslovak Republic
from 1922 also affected the Unification Ministry, which had to spend energy to fight for its
preservation during its existence.” At the same time, efforts were made to reorganise the Uni-
fication Ministry throughout the existence of the interwar republic** and the Ministry had to
continually struggle with a shortage of staff and funds.>

2 For more detail in this connection see, e.g., a comprehensive report by the Ministerial Counsellor and Head of the Ad-

ministrative Department of the Ministry for the Unification of Laws and the Organisation of Administration: NER-
MUTH, A.: Pisobnost ministerstev, Praha, 1934, NA Praha, Fond ministerstvo unifika¢né, Box 136.

Zpravy z oboru ¢innosti unifikaénich (usporiadané odborovym radou J. Fritzom), NA Praha, Fond ministerstvo unif-
ikacné, Box 10, p. 2.

NA Praha, Fond ministerstvo unifikacné, Box 10 contains several detailed reports on the activity of the Unification Min-
istry, prepared by its staff for individual calendar years.

For more detail see, e.g.: Resoluce, tykajici se spojeni agendy nekterych ministerstev a snizeni celkového jich poctu /opis,
No. 4634/, NA Praha, Fond ministerstvo unifikacné, Box 11.

Three alternative proposals of reorganisation of the Ministry, including the “remarks” of the Ministry on the proposals,
have been preserved in the Ministry collection — for more detail see Reorganizace unifikace (No. 2046/26), NA Praha,
Fond ministerstvo unifika¢né, Box 11. The box also contains reports, meetings and other materials on the planned reor-
ganisation of the Ministry.

For more detail see, e.g.: Vyklad ministra pro sjednoceni Msgra Dra Srimka o ¢sl. pravnim sjednoceni a o ministerstvu
pro sjednoceni zakondv a organisace spravy, piredneseny v Ustavné-pravnich vyborech obou snémoven Narodniho
shromazdeni dne 20. a 21. listopadu 1935, p. 5 et seq., NA Praha, Fond ministerstvo unifikacné, Box 12.
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Another important problem arising from the adoption of former criminal laws was also the
translation of the laws into the national language, since the authentic text of the laws was writ-
ten in Hungarian or German.”® That situation thus put pressure on the (re)publishing of indi-
vidual criminal laws in the national language.”’ For this purpose, a translation department of
the Unification Ministry was set up which was also to work on the definitive development of
legal terminology.?® The above-mentioned area was one of the priorities of the activities of the
Unification Ministry, which, however, was also limited by the amount of contributions from
the state budget. During its existence, the Unification Ministry had to cope with limited budg-
etary resources — in all areas of its activities. This was also true in view of the fact that it was
established as the last ministry at the time when other authorities were already at a much bet-
ter level in terms of staff and material resources.”’ The Unification Ministry received funds
from the state budget to cover its printing expenses in an average annual amount of CZK
30,000, which was not sufficient for the proper performance of the tasks required of it in this
area. The translations of laws written in Hungarian, which were to be made primarily for the
Ministry’s own needs and for the needs of other authorities, were not provided by the Minis-
try in the required quantity and quality.”’ This fact was repeatedly criticised by experts. The
publishing activities of the Ministry were thus often entrusted to the private activities of vari-
ous entities. However, despite the shortcomings and problems encountered by the Ministry,
the Ministry’s translation activity can also be assessed positively.

In relation to the unification of substantive criminal law in the Czechoslovak Republic — in the
process of preparation of the general part of the Criminal Code the Unification Ministry sent
its representative to the first consultations held in the summer months of 1920 aimed at the
later publication of the Outline of the General Part of the Criminal Code in 1921. The prepara-
tion of the general part of the Criminal Code was entrusted to the so-called “select” committee
for the reform of the Criminal Code. The chairman of the committee was prof. August
Mificka and the Unification Ministry was represented Dr. August Rath. Dr. Rath only attend-
ed the first meetings as he later left for Comenius University in Bratislava. In preparing the
proposals of criminal laws in the interwar republic (between 1918 and 1938, three codifica-
tion proposals were prepared within the unification of criminal law, in addition to partial laws
unifying criminal law: Proposal of the General Part of the Criminal Code of 1921, Preparatory
Outline of the Criminal Act on Crimes and Misdemeanours and the Act on Delicts of 1926,
and Outline of the Act issuing the Criminal Code of 1937), the advisory competence of the
Unification Ministry was essential. The so-called “commenting” competence of the Unifica-

% For more detail see, e.g.: KALOUSEK, V.: O vyhlaSovani predpfevratovych norem v jazyce statnim, In: Pravnik,

Pravnicka jednota v Praze, Volume LXXYV, Praha, 1936, p. 297 et seq.

For more detail on the overcoming of the language problem and the language of the sources of laws adopted in Slovakia
in the area of civil law in the interwar republic see: GABRIS, T. — SORL, T.: Obgianske pravo na Slovensku a unifikacia
pravneho poriadku v obdobi prvej Ceskoslovenskej republiky (1918-1938), In: Ceskoslovenské pravo a pravni véda
v mezivalecném obdobi (1918-1938) a jejich misto ve stfedni Evropé (Volume 2), Univerzita Karlova v Praze, nakla-
datelstvi Karolinum, 2010, p. 646 et seq.

According to the general information of the Unification Ministry on the possibilities of the re-publishing of adopted laws,
“the re-publishing of adopted laws can only fulfil its purpose in full if the existing German or Hungarian authentic texts
of the adopted laws are replaced by the new authentic Czechoslovak text, if it adapts this new authentic text to later
changes in the legal system while excluding the possibility for courts to review such a new decisive text in accordance
with Article 102 of the Constitutional Charter, as regards both the correctness of the translation of the original authentic
text and the admissibility of amendments or supplements which will be necessary because of subsequent — whether direct
or indirect — changes in the legal system.” — Republikace ptevzatych pravnich ptredpist (No. 2550/1936), p. 2, NA Praha,
Fond ministerstvo unifika¢né, Box 128.

The Ministry was established in July 1919, the first minister Milan Hodza was appointed on 6 December 1919 and the
first official was allocated to the Ministry on 29 December 1919. Even at the beginning of 1920 the Ministry had only
four officials and struggled with a shortage of staff — Stru¢ny prehled plisobnosti unifika¢ného ministerstva, NA Praha,
Fond ministerstvo unifika¢né, Box 10.

Deset let Ceskoslovenské republiky (svazek prvni), Vlada republiky Ceskoslovenské, Praha, 1928, p. 522.

The Unification Ministry issued, for example, Publications of the Ministry for the Unification of Laws and the Organisa-
tion of Administration, which were published as an annex to Pravny obzor.
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tion Ministry meant that the proposals of all Czechoslovak laws and regulations were sent to
the Ministry for consideration.’” In this context, the Unification Ministry was to ensure that
the adopted Hungarian legal system, and in particular the economic, legal and political situa-
tion in Slovakia and Subcarpathian Russia, were taken into account.*® The Unification Minis-
try thus commented on almost all proposals of criminal laws of the period considered. By way
of example, the comments/opinion of the Unification Ministry on that proposal (Titles I and
IT) were sent to the Ministry of Justice in the form of a note (No. 3635/1921/4) on 27 October
1922.%* Due to the relatively torsion-like archival material preserved in the collection of the
Unification Ministry, it was naturally impossible to find all relevant archival records in the
National Archives. The Unification Ministry also prepared comments on the proposal of the
Act on Delicts. They were delivered to the Ministry of Justice on 12 January 1924 under No.
129/1924.% In relation to the above-mentioned proposals, the Ministry of Justice registers —
on its lists of received opinions and articles on the prepared proposals maintained by the Min-
istry of Justice — opinions of the Unification Ministry under No. 60791/22 (List No. 7) and
No. 5894/24 (List No. 9).*® The Proposal of the General Part of the Criminal Code of 1921
was submitted, among others, to the committee of Slovak lawyers for criminal law in Brati-
slava through the Unification Ministry. The committee was established and held its meetings
to analyse the submitted proposal and its comparison with Slovak law. The Unification Minis-
try later published the minutes of those meetings in a book form, as well.”’ An extensive ex-
pert opinion on the Preparatory Outline of the Criminal Act on Crimes and Misdemeanours
and the Act on Delicts of 1926 was prepared by the Unification Ministry on 27 July 1927.

In relation to the proposal of the Criminal Code of 1937, the Unification Ministry mainly
acted in the comment procedure within the discussion of the Outline and the procedural steps
of the authorities involved. In an effort to simplify and speed up the final work, on 9 April
1937 the Ministry of Justice sent proposals of directives under No. 20731-37 to the govern-
ment under which the proposal was to be discussed at regular oral meetings of the representa-
tives of ministries and criminal law experts.” All ministries, irrespective of whether or not
they attended the meetings, were to be subsequently informed of the outcomes in writing in
the form of protocols sent to them. The protocols, together with their annexes, were also sent
to the Supreme Court and the General Prosecutor’s Office. Under point 5 of the directives, all
ministries could send any further comments or objections within 14 days from the date of
communication of the outcomes of the meetings. If they did not do so, they deemed to agree
with the outcomes of the meetings.*’ Those directives were approved in the form of the gov-
ernment resolution of 16 April 1937 and were binding on all the ministries.*' The directives
were approved as proposed by the Ministry of Justice, with the sole exception regarding the

32 For more detail see, e.g.: Struény piehled piisobnosti unifikaéného ministerstva, NA Praha, Fond ministerstvo unifika¢né,

Box 10, str. 2.

For more detail see, e.g., the document “Ministerstvo pro sjednoceni zakondv a organisace spravy”’, NA Praha, Fond

ministerstvo unifikacné, Box 11. Another “internal” document on the Unification Ministry was prepared by the staff of

the Ministry in 1925 — O unifikaénym ministerstvu, NA Praha, Fond ministerstvo unifika¢né, Box 167.

NA Praha, Fond ministerstvo unifika¢né, Box 120.

NA Praha, Fond ministerstvo unifika¢né, Box 120.

NA Praha, Fond ministerstvo unifika¢né, Box 120.

NOZICKA, J. (sp.): Zatimni ndvrh obecné &asti trestného zakona (zaznamy z porad slovenské komise pro obor prava

trestniho v Bratislavé), Ministerstvo pro sjednoceni zakonuv a organisace spravy spolu s Pravnickou jednotou na Slov-

ensku v Bratislave, Praha, 1924, (published by the Ministry for the Unification of Laws and the Organisation of Admin-
istration as “Priloha vestnika ministerstva pre zjednotenie zdkonov a organizacie spravy”.

3 NA Praha, Fond Predsednictvo ministerskej rady, Box 1772 (No. 1845/1927/5).

3 Such an intention was advised by the Ministry of Justice to the Ministerial Council Presidency on as early as 26 February
1937, in its letter Ref. 11470-37, stating that the Ministry of Justice intends to propose a similar procedure as applied by
the government in speeding up the process of preparation of the Civil Code.

40" NA Praha, Fond Predsednictvo ministerskej rady, Box 1772, No. 20731-37.

41 Extract from the Protocol on a meeting of the Ministerial Council, No. 9992-37, NA Praha, Fond Predsednictvo minis-
terskej rady, Box 1772.
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date of beginning of an oral interministerial meeting (point 3 of the proposal). The Ministry of
Justice proposed mid-September and by that date the individual ministries were to discuss the
submitted Outline internally, as well as with individual interest and sectoral institutions, cor-
porations and organisations belonging to their sphere of interest. The purpose of the proposal
was that, at the beginning of the interministerial meeting, such a procedure was to eliminate
“conflicting interests” within the individual ministries. The Unification Ministry disagreed
with the proposed procedure, and it even disagreed with any fixed deadline.* At the meeting
of the Ministerial Council held on that issue, it was decided that the deadline proposed by the
Ministry of Justice would be extended until 15 October 1937 and, at the same time, that its
further extension necessary in case of particularly serious issues was to be agreed by those
two ministries.*> At the same time, Dr. Nozicka, as a representative of the Unification Minis-
try, worked in the expert committee under the patronage of the Ministry of Justice, which pre-
pared the basic document/proposal.

II1. CONCLUSION

Unification work in the Czechoslovak Republic in 1918-1938 was not only carried out (as
it could appear from the very name of the established ministry) by the Unification Ministry,
but by almost all the then existing ministries. The Unification Ministry was given an oppor-
tunity to adopt its opinion on the proposals of laws prepared by other ministries. As Dr.
Sramek, the then minister, stated in a report presented in the constitutional and legal affairs
committees of both Houses of the National Assembly in 1935, “the Unification Ministry was
not sufficiently equipped especially in terms of its competence, the unification agenda re-
mained fragmented across all ministries, and this situation prevented the unification work
from being based on an otherwise necessary, purposefully drafted and well thought out plan
for the continuation of the unification of laws.”** During its existence in the interwar Czecho-
slovak Republic, the Unification Ministry actively participated in the unification work in the
area of substantive criminal law — besides translation activities, mainly by actively comment-
ing on the individual proposals of criminal laws.

The Ministry for the Unification of Laws and the Organisation of Administration was abol-
ished by Government Regulation No. 269/1938 on the organisation of certain ministries of 4
November 1938. Under Section 3 of the Government Regulation, the competence of the Min-
istry ceased to exist.*” Its liquidation was entrusted to the Ministry of Interior.

KEY WORDS
Criminal Code, unification of criminal law, interwar Czechoslovakia, Unification Ministry

KEUCOVE SLOVA
trestny zékon, unifikacia trestného prava, medzivojnové Ceskoslovensko, unifikaéné minister-
stvo

2 NA Praha, Fond Predsednictvo ministerskej rady, Box 1772, No. 1008/1937/D.

4 Extract from the Protocol on a meeting of the Ministerial Council, No. 9992-37, NA Praha, Fond Predsednictvo minis-
terskej rady, Box 1772.

Vyklad ministra pro sjednoceni Msgra Dra Sramka o &sl. pravnim sjednoceni a o ministerstvu pro sjednoceni zakontiv
a organisace spravy, predneseny v ustavné-pravnich vyborech obou snémoven Narodniho shromazdeni dne 20. a 21. lis-
topadu 1935, p. 3, NA Praha, Fond ministerstvo unifika¢né, Box 12.

For more detail see, e.g. document of the Unification Ministry “Likvidace ministerstva pro sjednoceni zakonuv
a organisace spravy” (No. 121 1ikv./1938), NA Praha, Fond ministerstvo unifikaéné, Box 11. In relation to the liquida-
tion, the box contains, for example, the liquidation plan prepared in November 1938 by Dr. Fritz. In 1938, Dr. Fritz drew
up a relatively expensive expert opinion on the topic, including annexes, titled Reorganisace statni spravy na podzim
1938 v oboru pravniho sjednoceni, NA Praha, Fond ministerstvo unifikaéné, Box 12.
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DIGITALNA EKONOMIKA, DIGITALNE SLUZBY A DAN
Z DIGITALNYCH SLUZIEB - HROZBA ALEBO VYZVA PRE
NORMOTVORCOV?!

DIGITAL ECONOMY, DIGITAL SERVICES AND DIGITAL
SERVICES TAX - THREAT OR CHALLENGE
FOR LEGISLATORS?

Ladislav Hrabéak, Monika Stojakova
Univerzita Pavla Jozefa Safirika v KoSiciach, Pravnickd fakulta
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., Digitalne hospodarstvo je vyzvou pre nase dario-
ve systemy. Najdolezitejsie je, ze v diskusii sa po-
tvrdilo zelanie vSetkych lidrov dalej pracovat na

efektivnom a spravodlivom rieSent. *

Donald Tusk, predseda Europskej rady, po stret-
nuti s lidrami EU v marci 2018

ABSTRAKT

Autori sa v predmetnom clanku zaoberaju problematikou digitdalnej ekonomiky a otazkami
s tym suvisiacimi. Centrdlnu pozornost venuju otazke digitalnych sluzieb, ako jednym z javov
digitdalnej ekonomiky, a taktiez ich zdanovaniu. Pravne poriadky viacerych Statov uz reguluju
urcité parcialne otdazky digitdalnej ekonomiky ako napriklad zdanovanie digitdalnych platforiem
Ci zdanovanie virtualnych mien, no v sucasnosti mozno badat aj tendencie zdanovat digitalne
sluzby. V prispevku su nacrtnuté ndavrhy pravnych uprav na medzindrodnej (vratane europ-
skej) urovni a na urovni ndarodnych parlamentov. Niektoré Staty uz maju prvotné skiusenosti so
zdanovanim tzv. ,,digitalnych gigantov®, a preto je mozné zhodnotit, aké rieSenie by bolo
z hladiska zdanovania najidealnejsim. Aj na tuto otdzku sa autori pokusia poskytnut odpoved
v nasledujucom texte.

ABSTRACT

The authors deal in this article with the issue of digital economy and related issues. It pays
central attention to the issue of digital services as one of the phenomena of the digital econo-
my, as well as their taxation. The laws of several states already regulate certain partial issues
of the digital economy, such as taxation of digital platforms or taxation of virtual currencies,
but at present there are also tendencies to tax digital services. The paper outlines legislative
proposals at international (including European) and national parliaments level. Some coun-
tries already have initial experience in taxation of “digital giants” and therefore it is possible
to assess what solution would be most appropriate in terms of taxation. The authors will also
try to answer this question in the following text.

' Tento prispevok vznikol ako &iastkovy vystup riesenia projektu vvgs-2019-1068 ,, Blockchain technoldgia ako Cinitel

ovplyvijuci sucasnu podobu prava “.
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1. UVOD

Pre dobu 21. storocia je priznacna globalizécia, ktora prenika do vsetkych oblasti 'udského
zivota. Pravo a ekonomika v tomto ohl'ade nie s ziadnou vynimkou. Spolu s prudkym tech-
nologickym pokrokom, tak prinasaji viaceré otazky, s ktorymi je potrebné sa vysporiadat’.
V sti€asnosti sa mozno ¢oraz vacSmi postretnut’ s tzv. digitdlnymi javmi, ktoré prinasa digi-
tdlna ekonomika.

Méme za to, ze digitadlne javy vo vSeobecnosti patria medzi novy fenomén, s ktorym sa
musi vysporiadat’ aj veda o dafiovom prave.” Vystavaji tu z dafiovo — pravneho hl'adiska via-
ceré otazky, no najma ta, Ci tieto digitalne javy sa maji vobec zdanovat’ a ak ano, aké bude
optimalne rieSenie ich zdanovania, aby nedochédzalo ku disproporcidm na poli jednotného
vnatorného trhu, pokial’ ide o ¢lenské §taty Eurdpskej Gnie (d’alej aj ako ,, EU®).

V tejto stvislosti je potrebné poukazat’ na ustalenti kategorizaciu Statov, ktora sa vyuziva
od obdobia studenej vojny, a to na:

1. rozvinuté krajiny — patria tu ¢lenské Staty Organizacie pre hospodarsku spolupracu a rozvoj
(dalej aj ako ,, OECD*), vratane tych ¢lenskych $tatov EU, ktoré nie su zaroven aj lenmi
OECD a iné s§taty (napr. Andora a pod.),

2. krajiny s transformujicou sa ekonomikou — radime sem najméi krajiny juho — vychodnej
Europy,

3. rozvojové krajiny — sem patria tie Staty, ktoré nemozno zaradit do Ziadnej
z predchéadzajucich kategorii.

Tuto klasifikaciu Statov uvadzame ucelovo, a to z toho dévodu, Ze chceme tym poukazat,
7e medzi Statmi existuju priepastné rozdiely po strankach ako su nizke HDP na obyvatel’a,
vysoka umrtnost’, nizky index I'udského rozvoja a iné, a to uz po dlhé obdobie. Tieto rozdiely
sa medzi S$tatmi Uplne nestieraju, ba naopak, mozno hovorit’ o ich prehlbovani. Spominané
digitalne javy mozu k nerovnostiam prispiet’. Za sucasného stavu mozno konstatovat, ze digi-
talna ekonomika prinasa vyhody len uréitym skupindm Stitov, medzinarodnym korporacidm
a jednotlivcom.

Digitalna ekonomika a javy, ktoré so sebou prindsa, predstavuju velké vyzvy. Aj v danej
oblasti mozno vidiet’, Ze zdanovanie, resp. dane moZzu slazit’ aj ako nastroj na dosahovanie
inych ciel'ov (v tomto pripade napriklad deklarované stieranie rozdielov medzi podnikatel'mi
(vid’ nizsie)) ako len uspokojovanie fiskalnych zaujmov $tatu, ¢i obci. V pripade, ak sa Staty
rozhodnu zdanovat’ vybrané digitalne javy, je nutné sa zamysliet’, ¢i bude postaovat’ rieSenie
na narodnej trovni alebo je potrebny spolo¢ny a koordinovany pristup na medzinarodnom
fore.

Ciel'om predmetného prispevku je rozanalyzovat’ vybrané aspekty digitadlnej ekonomiky,
a to najméd zdanovanie digitalnych sluzieb a nacrtniit’ mozné d’alsie tendencie smerom do bu-
ducna za sticasného overenia nastolenych hypotéz.

V ramci predmetného prispevku sa pokusime overit’ hypotézu, ¢i sa digitalne sluzby maji
zdaniovat’. Ak bude potvrdend uvedend hypotéza, budeme pokraCovat’ overenim ¢iastkovych
hypotéz:

e Na zdanovanie digitalnych sluzieb postacuju existujuce nastroje zdanovania.
e Na zdanovanie digitdlnych sluzieb je potrebné zaviest’ nové dane.

V pripade kladného overenia druhej Ciastkovej hypotézy, overime nasledujlice parcidlne

hypotézy:

Blizsie: napr. BABCAK, V. Daiiové prdvo na Slovensku. 1. vydanie. Bratislava: EPOS, 2015. s. 149 a nasl.
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e Pri zavadzani novych dani z digitadlnych sluzieb je potrebné najst’ medzinarodny, ¢i eurdp-
sky model zdanovania.
e Zdanovanie digitalnych sluzieb je potrebné ponechat’ v danovej suverenite Statov.
Za ucelom naplnenia vytyceného ciel’a sme vyuzili viaceré metody ako analyza, syntéza,
dedukcia, komparacia, metoda historicka a pod., ktorych kombindciou mozno dosiahnut’ sy-
nergicky efekt.

II. DIGITALNA EKONOMIKA
1. Pojem a podstata digitalnej ekonomiky

Jednym z tstrednych pojmov tohto prispevku je tzv. digitalna ekonomika. Ta v podstate
predstavuje akusi podkategoriu ekonomiky samotnej. Digitdlna ekonomika ,...suvisi
s rychlym ndstupom a prenikanim informacnych a komunikacnych technologii do vsetkych
oblasti ludskej cinnosti, c¢o vyzZaduje inové pohlady na faktory ovplyviujuce vyvoj
a uspesnost ekonomiky. >

Rozvoj digitdlnej ekonomiky je Uzko spojeny s narastom objemu digitdlnych dat. Podla
spravy Organizacie spojenych narodov (d’alej aj ako ,, OSN*) nazvanej ,, Digital Economy
Report 2019 doSlo k narastu objemu dat zo 100 GB/dent v roku 1992 na viac ako 45 000
GB/sekunda v roku 2017. Objem dat do roku 2022 by sa mal vySplhat az na 150 700
GB/sekunda.” Na uvedenych faktoch teda vidime, Ze vyznam digitalnej ekonomiky vzrasta.

To suvisi s Coraz vacsim uplatiiovanim podnikatel'ského modelu oznac¢ovaného ako ,,data-
driven business model“. Ten vyuzivaju tzv. digitalne platformy, ktorych podstatu rozoberieme
v texte niz8ie. Silu tohto podnikatel'ského modelu mozno demonstrovat’ na tom, ze ho vyuzi-
vaj, resp. uplatiiuju az 7 z top 8 svetovych spoloénosti.’

Vo vSeobecnosti plati, ze digitdlne ddta mozu byt vyuzité na rieSenie uréitych socidlnych
problémov a pre rozvoj. Z podnikatel’ského pohl'adu je zjavnou vyhodou zvySovanie produk-
cie tovarov a sluzieb, ich vyssia kvalita a taktiez znizovanie produkénych nakladov. Je nutné
taktieZ dodat’, Ze digitdlna ekonomika sa dotkne aj tych subjektov (najmé podnikatel'skych),
u ktorych sa na prvy pohl'ad zda, Ze s iou nemaji ni¢ spolo¢né.

Okrem vyhod prinasa so sebou digitalna ekonomika aj nevyhody, ktoré sa mézu prejavit
v roznej podobe. Jednou z nich je automatizacia vyrobnych procesov. Zo strany podnikatel’a
nemozno brat’ automatizaciu za nevyhodu, ale zo strany zamestnancov to mdéze znamenat
pripadnii stratu zamestnania z dévodu nadbytoénosti. DalSou z nevyhod su aj vyssie naroky
na kvalifikdciu zamestnancov. Ti budu musiet’ mat’ vysSiu znalost’ v oblasti informa¢nych
technologii.

Na vsetky tieto problémy bude potrebné najst’ aj rieSenie v pravnej rovine. Je preto urcitou
vyzvou pre normotvorcov zvladnut’ vzniknutu situdciu, pretoze technologicky pokrok presko-
¢il stav pravny o niekol’ko dekéad. Tie vyzvy nemaju len daftovo — pravny rozmer, ktorému
budeme venovat’ centrum svojej pozornosti, ale aj rozmer pracovnopravny, ob¢ianskopravny
apod. V d’alSom texte obmedzime svoj vyklad na otdzku zdafiovania digitalnych sluzieb
v digitalnej ekonomike.

> PAPULA, J. a kol. Manazérska ekonomika. 1. vydanie. Bratislava: Wolters Kluwer, 2017. s. 22.

*  United Nation: Digital Economy Report 2019 z jiila 2019. s. 2. [online]. [cit. 11-12-2019]. Dostupné na:
https://unctad.org/en/PublicationsLibrary/der2019 overview_en.pdf.

Tamtiez, s. 2.
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III. DIGITALNE SLUZBY A ICH ZDANOVANIE

1. VSeobecné vychodiska zdanovania digitalnych sluZieb

Moderné technolégie v ramci digitadlnej ekonomiky predstavuju vel'ké vyzvy pre danové
spravy Statov, co sa tyka zvySenia efektivity spravy dani, zjednodusenia medzinarodnej spo-
luprace a moZu prispiet’ aj k zniZovaniu po¢tu datiovych tnikov.® Digitalizacia viak predsta-
vuje aj akysi materidlny pramen prava, ktory vyvolava potrebu zmien vo formalnych prame-
noch prava. Ide o jeden z javov, ktoré ,,...sposobuju, zZe pravo je také, aké je a o javy, ktoré su
spdité s vyvojovymi etapami ponimania prava.“’ Existujuce dafiovo — pravne predpisy obsahu-
ju v sucasnosti uz nepostacujuce pravidla, ¢o plati najmi o uprave zdanovania prijmov prav-
nickych osob.

Pojem digitalna sluzba a jeho vymedzenie je imanentnou sucastou navrhovanych pravnych
uprav ¢i uz na urovni medzindrodnej alebo na urovni jednotlivych Statov, i ked’ je nutné kon-
Statovat’, ze navrhy unilateralnych Gprav vychadzali vo velkej miere z ndvrhov medzinarod-
nych organizacii, ¢o sa prejavilo aj pri vymedzeni vyuzivaného pojmoslovia. Z teoretického
hl'adiska tak moZzno uvaZzovat’ o dvoch rovinach chapania pojmu digitalna sluzba, a to:

- vuzsom slova zmysle — ide o stotoziiovanie pojmu digitalna sluzba a digitalna reklama, a

- v §irSom slova zmysle — tu je mozné vychadzat' z navrhu smernice Rady (EU), ktorou sa
stanovuju pravidla tykajuce sa zdanovania prijmov pravnickych osob, ktoré sa vyznacuju
vyznamnou digitadlnou pritomnostou {SWD(2018) 81 final} - {SWD(2018) 82 final} zo
dna 21.03.2018 (d’alej aj ako ,, navrh smernice DST*), podl'a ktoré¢ho digitalnymi sluzba-
mi ,,...su sluzby poskytované cez internet alebo elektronicku siet, ktorych poskytovanie je z
dovodu ich povahy z velkej casti automatizované s minimalnym ludskym zasahom, pricom
je nemozné ho zabezpecit bez informacnej technolégie...“*, pri¢om obsahuje aj exemplifi-
kativny vypocet sluzieb, ktoré¢ sa radia pod predmetny pojem (napr. poskytnutie digitali-
zovanych produktov vo vSeobecnosti vratane softvéru a jeho modifikacii alebo inovacii,
sluzby poskytujucich alebo podporujucich pritomnost podnikov alebo jednotlivcov
v elektronickej sieti, ako aj webova lokalita alebo webova stranka, sluzby automaticky
generovanych pocitaCom cez internet alebo elektronickt siet’ ako reakcia na Specifické
udaje, ktoré zada odberatel’ a pod.).

Hlavnou snahou legislativcov je to, aby sa zisky pravnickych oséb zdaiovali tam, kde sa
hodnota skuto¢ne vytvara. Podl'a nasho nazoru tu dochadza aj k ustdleniu nového principu
zdafovania medzi uZ etablované a tradi¢né principy.’

Pravidla zdanovania prijmov pravnickych osob su zaloZzené v prevaznej miere na fyzickej
pritomnosti v tej — ktorej krajine. Z toho vyplyva, Ze sa nezohl'adiiuje hodnota, ktora bola vy-
tvorena G¢astou pouzivatelov v danej jurisdikeii.'

Ide o vel'mi aktualnu otazku, ktora predbehla pravny stav o niekolko rokov. To si Staty
uvedomujt, a preto moZno badat’ iniciativy dant oblast’ pravne regulovat’, na Girovni:

1. OECD,

2. EUa
3. jednotlivych Statov.

Blizsie: napr. HRABCAK, L. Vyzvy pre dafiové pravo v podobe Blockchain technolégie. In Zbornik prispevkov zo 6.
rocnika Jarnej internacionalizovanej skoly doktorandov UPJS 2019, Kogice: SafarikPress, 2019. s. 160.

7 BROSTL, A. a kol.: Teéria prava. Plzeii: Ales Censk, 2013. s. 45.

Navrh smernice Rady (EU), ktorou sa stanovuju pravidla tykajuce sa zdafiovania prijmov pravnickych oséb, ktoré sa
vyznacuji vyznamnou digitalnou pritomnost'ou {SWD(2018) 81 final} - {SWD(2018) 82 final} zo dita 21.03.2018, ¢l. 3
ods. 5.

°  Blizsie: napr. BABCAK, V. Dajiové pravo na Slovensku. 1. vydanie. Bratislava: EPOS, 2015. s. 39.

Blizsie: Dovodova sprava k navrhu smernice Rady (EU), ktorou sa stanovuji pravidla tykajiice sa zdafiovania prijmov
pravnickych oso6b, ktoré sa vyznacujii vyznamnou digitalnou pritomnostou COM(2018) 147 final zo dita 21.03.2018.
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Jednotlivym urovniam prebiehajticich prac sa budeme venovat’ blizSie v d’alSich Castiach
predostretého prispevku. Vo vSeobecnosti vSak Staty ¢i vybrané medzinarodné organizacie
uvazuju o troch variantoch rieSenia danej otazky, a sice:

1. zachovanie sucasného stavu — tento variant vychadza z toho, Ze digitdlne sluzby ostatnu
nad’alej bez zdanenia,

2. zdanovanie digitalnych sluzieb vo verzii DAT (skratka pre digitdlnu reklamu) — tato ,,ver-
zia*“ sa zaklada na zdanovani len vybranych digitalnych sluzieb, a to konkrétne digitalne;j
reklamy,

3. zdanovanie digitalnych sluzieb vo verzii DST (skratka pre digitalne sluzby vSeobecne) —
predmetny pristup sa v porovnani so zdaiiovanim vo verzii DAT neobmedzuje len na re-
klamné sluzby, ale priznacnym pren je zdaniovanie digitalnych sluzieb bez obmedzeni.

Jednou z najzavaznejSich otdzok z pohladu vedy o daiiovom prave sa stava nepochybne
miesto dane z digitalnych sluzieb v ramci danovych ststav. Z historického hladiska je klasifi-
ka¢né kritérium dani podl'a spésobu zdanovania na dane priame a nepriame jednym z najstar-
Sich. Rozhodujucimi aspektmi tohto ¢lenenia su prenos danového bremena, spdsob ukladania
dane a technika vyberu dane.

Vo vztahu ku danej otazke nemozno zaujat’ jasné stanovisko. I ked’ je pravdou, ze dai
z digitalnych sluzieb sa moze pretavit’ do ceny samotnej sluzby, ¢im ju bude znasat’ kone¢ny
spotrebitel’ a dojde k presunu dafiového bremena (napr. Spanielsko, ako aj d’alej poukaZzeme,
pracuje s verziou DST ako nepriamou dafiou vynatou spod pdsobnosti zmliv o zamedzeni
dvojitého zdanenia), tak na strane druhej sa bude zdaifiovat’ prijem zo zdanitenych sluzieb.
Tym nadobuda tato dan hybridny charakter. Ide o otdzku na d’alSiu vedecku diskusiu.

V texte niz§ie poukdZeme prave na vybranych prikladoch, aky pristup zvolili vybrané enti-
ty a v nadvéznosti na to sa pokusime zhodnotit’, aky variant by bol pre Staty, resp. zoskupenia
Statov najvhodnejsi so zretel'om na predpokladané ¢i redlne vyhody a nevyhody.

2. Medzinarodné a eurdpske nastroje zdanovania digitalnych sluzieb

Vzostup digitalnej ekonomiky printtil tvorcov politiky, aby sa zaoberali zdkladnymi otdz-
kami zdanovania - ako najlepSie zvysit’ prijmy na financovanie vladnych vydavkov - v naro¢-
nejSich suvislostiach. Niektoré vlady pochybovali o primeranosti si¢asnych danovych rezi-
mov, ktorymi by mohli nad’alej ziskavat’ dostatocné prijmy. V ,,Rimskej deklaracii* z marca
2017, 27 ¢lenskych Statov Eurdpskej tinie, Rada Eurdpskej tnie, Europsky parlament a Eu-
ropska komisia sl'ubili, Ze sa budu usilovat’ o technologick transformaciu, ktora je nevyhnut-
nym prvkom na zabezpe&enie prosperujicej a udrzatelnej budacnosti.'’ V skutoénosti techno-
logicka transformacia a digitalizacia hlboko ovplyviiuju velké mnoZstvo zamestnancov - pra-
covné miesta, priemyselné odvetvia, vzdelavanie a systémy socidlneho zabezpe€enia. Zaroven
vSak vytvaraji vyzvy pre existujuce danové systémy. Nové obchodné modely tzv. digitalnej
ekonomiky st zaloZzené na modernych informacnych a komunika¢nych technologiach a vyu-
zivani velkého mnozstva udajov, ktoré ¢asto rozmazavaji ¢iary medzi tovarom a sluzbami a
lisia sa ich pristupom, formou, dopadom a spefiazenim (napr. online maloobchodnici, plat-
formy socialnych médii, predplatné digitalnych sluZieb a platformy spoluprace).

Tvorcovia politik, vratane tvorcov politik EU, sa snaZia najst rieSenia, ktoré by zabezpetili
spravodlivé a efektivne zdanovanie, z dovodu zrychl'ujacej sa digitalnej transformécie hospo-
darstva. Tvrdia, Ze v stavke nie je ni¢ iné ako globalna resp. hospodarska prosperita, ako aj
danova spravodlivost’ a suverenita. Debaty tykajice sa ,,vhodnosti* alebo ,,zastaralosti* su-
casného medzinarodného danového systému v digitalnom veku teda vyrazne prekryvaja dis-

""" Deklaracia veducich predstaviteFov 27 &lenskych §tatov a Europskej rady, Eurdpskeho parlamentu a Eurépskej komisie.

Viac pozri Rimska deklaracia z 27.03.2017. [cit. 12-12-2019]. Dostupné na:
https://ec.europa.eu/slovakia/news/rome_declaration2017_sk.
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kusie o praktikach vyhybania sa dafilovym povinnostiam a agresivnych postupov danového
planovania znamych technologickych spoloénosti. OECD a EU posobivo naértli rozne nové
obchodné modely, ich rast, vel'kost’ a vplyv na svetové hospodarstvo, ako aj rozdiely v daiio-
vom zatazeni medzi spolo¢nostami, ktoré pontkaju klasické cezhrani¢né fyzické sluzby, a
spolo¢nostami, ktoré ponukaji digitalne sluzby.'* Vzhladom na viadepritomny charakter
digitalizacie vSak moze byt tazké, ak nie nemozné, odstrihnut’ digitdlnu ekonomiku od zvys-
ku ekonomiky na danové tcely. Niektori argumentuji, Ze osobitné zdanovanie zalozené na
digitalnej pritomnosti by samo osebe neviedlo k poruSeniu zésady neutrality, d’alsi zastavaju
opacny nazor. Nové obchodné modely okrem tychto vyziev v oblasti priamych a nepriamych
dani vyvolavaji aj mnozstvo d’alSich otazok suvisiacich s danami a s ich mobilitou a demate-
rializaciou, medzi nimi aj potencidl na znizenie schopnosti Statov vyberat prijmy z dani zo
mzdy, environmentalnych dani, dani z nehnutel'nosti a dani z majetku.

OECD a EU otvéraji “Pandorinu skrinku”, kde digitalny sektor predstavuje iba jeden z
hlavnych problémov, ktory uz nie je mozné udrzat’ v Skatulke. V akademickej literatare je
revizia digitdlneho sektora novou prilezitost'ou na diskusiu o celej Strukture medzinarodného
dafiového systému. Zd4 sa, ze akademici, niektoré staty, EU a inkluzivny rdamec OECD Goraz
viac suhlasia so Strukturdlnym nedostatkom sucasného medzinarodného danového systému.
Zda sa vsak, Ze sa vSetci na rieSeni nezhoduju - aspon pokial’ ide o dlhodobé rieSenie.

2.1. OECD a DST

Digitalna transformacia hospodérstva spochybniuje, ¢i medzinarodné danové pravidla, kto-
ré sa do znacnej miery zaviedli pocas poslednych 100 rokov, zostavaju v modernej globalnej
ekonomike zmysluplné. Aj ked’ sa v ramci projektu BEPS dosiahol dobry pokrok v boji proti
erdzii bazy a presunu zisku (BEPS), niektoré z problémov, ktoré digitalizacia predstavuje, sa
nerieSili. V rdmci projektu BEPS a neddvno prostrednictvom inkluzivneho ramca pre BEPS
prebiehaju diskusie o tom, ako riesit’ danové problémy, ktoré vznikaju v dosledku digitaliza-
cie. Nedavne medzinarodné uUsilie o rieSenie tychto otazok poukédzalo na rozdielne postoje
mnohych jurisdikcii. Aj ked’ zavedenie jednostrannych opatreni vo viacerych krajinach pod-
¢iarklo naliehavost’ problému a potrebu prehodnotit’ niektoré z kl'icovych medzinarodnych
danovych zésad, tieto rozdielne stanoviska st'azili dosiahnutie rieSenia zaloZzeného na konsen-
ze.

Politickd pozndamka OECD z 23. januara 2019" a konzultaény dokument z 13.februdra az
6. marca 2019" potvrdili, Ze OECD sa stustredi na dve oblasti (d’alej len ,,dva,, piliere ). Pi-
lier 1 sa zameriava na pridel'ovanie prav na zdanenie a snaZi sa o koherentné a stibezné pre-
skiimanie pravidiel pridel'ovania zisku a vzdjomnych vztahov. Tri navrhy, o ktorych sa uva-
zuje v ramci prvého piliera sa zameriavaji nad rdmec existujiicich konceptov medzinarodného
danového ramca, ktoré si vyzaduju fyzickl pritomnost’ na ucely zdafiovania prav a pridel'ova-
nia zisku resp. strat podla zasady trhovej nezavislosti (Navrh ,,ucast’ pouzivatelov, Navrh
., hehmotného marketingu* a Navrh ,,vyznamnej hospodarskej pritomnosti*). Pilier 2 sa za-
meriava na vypracovanie pravidiel proti globadlnemu nartSaniu zékladu (skratene oznacené
GloBE z angl. slov Global Anti — Base Erosion), ktoré sa zameriava na zostavajice problémy

Pozri napr. e.g. Eur. Comm’n, Report of the Commission Expert Group on Taxation of the Digital Economy (Eur. Un-
ion 28 May 2014) (Commission Expert Group on Taxation of the Digital Economy); OECD, Addressing the Tax Chal-
lenges of the Digital Economy, Action 1-2015 Final Report, OECD/G20 Base Erosion and Profit Shifting Project
(OECD Publishing 2015) (2015 OECD BEPS Action 1 Report), and OECD, Tax Challenges Arising from Digitalisation
— Interim Report 2018: Inclusive Framework on BEPS (OECD Publishing 2018) (2018 OECD BEPS Interim Report).
Viac pozri: OECD: Addressing the Tax Challenges of the Digitalisation of the Economy — Policy Note. As approved by
the Inclusive Framework on BEPS on 23 January 2019.

4" Pozri: OECD. Public Consultation Document. ADDRESSING THE TAX CHALLENGES OF THE DIGITALISATION OF
THE ECONOMY 13 February — 6 March 2019.
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BEPS a snazi sa vyvinut’ pravidla, ktoré by jurisdikciam poskytli pravo na ,,vratenie dani®, ak
iné jurisdikcie nevykonali svoje primarne dafové prava alebo ak platba inak podlieha nizke;
tirovni skutoéného zdanenia."

Vo vyznamnom predstihu sa 128 ¢lenov inkluzivneho rdmca nedavno dohodlo na politic-
kej poznamke- ,, RieSenie darnovych vyziev vyplyvajucich z digitalizacie”“ (OECD, 2019a) -
ktora identifikuje konkrétne navrhy v dvoch pilieroch, ktoré treba preskiumat’ a ktoré¢ by mohli
tvorit’ zaklad globalne rieSenie zalozené na konsenze. Tieto piliere zahfiiaji prerozdelenie
danovych prav medzi jurisdikciami a potrebu riesit’ zostavajice problémy BEPS. Praca v ob-
lasti dani a digitalizacie je kIi¢ovym aspektom projektu BEPS od jeho vzniku. V Akcii 1,
ktora bola uverejnena ako sucast’ balika BEPS v oktébri 2015, sa zistilo, ze v dosledku vsa-
depritomnej povahy digitalizacie by bolo tazké, ak nie nemozné, vyclenit ,,digitdlnu ekono-
miku‘ od zvySku hospodarstva na danové ucely. Inymi slovami, krajiny sa zhodli na tom, ze
nejde o ,,digitdlnu ekonomiku®, ale o to, ze samotnd ekonomika sa digitalizovala a Ze tento
trend bude pravdepodobne pokracovat’.

Dolezitou sucast'ou prace OECD v buducnosti bude najmi revizia medzinarodnych dano-
vych pravidiel s oh'adom na vplyv digitalizacie, ktord mé dolezité dosledky pre nadnarodné
spolo¢nosti a vlady, ako aj budicnost’ nasich danovych systémov. Aktualizacia prace OECD
v tychto oblastiach bude sucast'ou spravy o daniach a digitalizécii, ktora pripravi inkluzivny
ramec, ktory bude predlozeny skupine G20 v roku 2020.'°

2.2. Eur6pska unia a DST

Jednou z urovni, na ktorej prebiehaju prace v stvislosti so zdanovanim digitalnych sluzieb,
je aj EU. Predstavitelia institacii EU si uvedomuju ti skutoénost, e v Eoraz vi¢ej miere do-
chédza k vyuZivaniu podnikatel'skych modelov na digitdlnej baze, ktoré predstavuju odklon
od modelov zalozenych na fyzickej pritomnosti, vo vztahu ku ktorym je uplatiovana danova
suverenita ¢lenskych Statov.

Je teda faktom, ze vel'ka Cast’ ziskov tak v sucasnosti nepodlieha zdaneniu, resp. je zdano-
vand iba v minimalnej miere. Podl'a naSho nazoru vS§ak nemozno hovorit’ o dailovych tnikoch,
pretoze on moze ist’ iba vtedy, ak danova povinnost’ existuje. Inak povedané, ak danové sys-
témy clenskych S$tatov neviazu na digitdlne sluzby aj povinnost platit’ dan, nemdze ist
o dafiovy unik.'®

Uz 29. septembra 2017 sa uskuto¢nil Digitalny samit v Talline, ktory bol zorganizovany
predsednictvom Rady v spolupraci s Eurdpskou komisiou a taktiez predsedom Europskej ra-
dy. Pokial’ ide o i¢ast, tak samitu sa zucastnili hlavy c¢lenskych Statov a predsedovia vlad
¢lenskych statov. Cielom samitu bolo vytvorit’ akusi platformu pre budice diskusie ohl'adom
digitdlnych inovécii, ¢o ma EU zabezpetit konkurencieschopnost’ v globdlnom meradle
s ostatnymi svetovymi mocnostami.

Dalsie iniciativy EU v danej oblasti pokracovali v oktobri roku 2017. V dokumente ozna-
¢enom ako ,,Zavery Europskej rady, 19.10.2017%, ktory bol vysledkom zasadnutia reprezen-
tantov ¢lenskych Statov, boli prijaté viaceré zavery, a to konkrétne aj o otazke ,,Digitdlna Eu-
répa‘“. V ramci tohto bodu urcila Eurdpska rada viaceré priority, jednou z ktorych bolo ,, do-

BHOGAL, S. et al. European Union: Taxing The Digital Economy And Digital Service Tax Proposals Impacting The
United Kingdom And The European Union. 2019. [online]. [cit. 29-12-2019]. Dostupné na:
http://www.mondaq.com/uk/x/821258/withholding+tax/Taxing+The+Digital+Economy+And+Digital+Service+Tax+
Proposa Is+Impacting+The+United+Kingdom+And+The+European+Union.

' OECD (2019), “Tax and Digitalisation”, OECD Going Digital Policy Note, OECD, Paris. [online]. [cit. 29-12-2019].
Dostupné na: http://www.oecd.org/tax/beps/tax-and-digitalisation.pdf.

Pojem “¢lenské 3taty” na ugely tohto &lanku pouZivame v ponimani &lenskych $tatov EU.

Porovnaj: Europska komisia: Zdariovanie digitalneho hospodarstva. [online]. [cit. 24-12-2019]. Dostupné na:
https://www.consilium.europa.eu/sk/policies/digital-taxation/.

https://doi.org/10.33542/S1C2020-1-02 21


https://doi.org/10.33542/SIC2020-1-02
http://www.mondaq.com/uk/x/821258/withholding+tax/Taxing+The+Digital+Economy+And+Digital+Service+Tax+%20%20%20%20%20%20%20Proposa%20ls+Impacting+The+United+Kingdom+And+The+European+Union
http://www.mondaq.com/uk/x/821258/withholding+tax/Taxing+The+Digital+Economy+And+Digital+Service+Tax+%20%20%20%20%20%20%20Proposa%20ls+Impacting+The+United+Kingdom+And+The+European+Union
http://www.oecd.org/tax/beps/tax-and-digitalisation.pdf
https://www.consilium.europa.eu/sk/policies/digital-taxation/

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, roc¢nik 8. 2020, ¢islo 1

siahnutie efektivneho a spravodlivého systému zdanovania, ktory bude vyhovovat' potrebam
digitalneho veku. "’

Nasledne, diia 5. decembra 2017 schvalila Rada prispevok k medzinarodnej diskusii. Rada
rokovala o otazke, akou je zdanovanie ziskov v digitdlnom hospodarstve a vyzvala zaroven na
uzku spolupracu s OECD a inymi partnermi na medzinarodnej rovni.

V marci roku 2018 uz Eurdpska komisia predlozila 2 legislativne navrhy:

1. névrh smernice DST a
2. navrh smernice Rady (EU) o spolo&nom systéme zdanenia digitalnych sluZieb formou dane
z vynosov z poskytovania urcitych digitadlnych sluZzieb.

Kym v prvom rade sa rata s tym, ze ide o trvalé rieSenie, tak druhd spominand smernica ma
byt’ len akymsi doCasnym a kompromisnym rieSenim smerujucim k trvalej regulacii pravnych
vztahov v predmetnej oblasti.

Aj napriek tomu, ze Clenské Staty sa zhoduju v tom, ze danové predpisy su uz zastaralé, tak
do dnesného dna nedoslo ku konsenzu. Rovnako to plati o kompromisnom navrhu zo strany
Nemecka a Franctzska, ktory sa tykal zdafiovania digitalnej reklamy (DAT).

Treba vSak dodat’, Ze zdaniteI'nou osobou by nebola akakol'vek pravnicka osoba, ¢im chce-
la Komisia zdmerne ,,odbremenit™ od takejto dane malé a stredné podniky, ktoré si oznaco-
vané ako hnaci motor digitalnej ekonomiky. ZdaniteI'nou osobou by tak boli iba digitalni gi-
ganti ako napr. Google, Apple, Facebook, prip. iné spoloc¢nosti, ktorych ro¢ny obrat presiahne
750 miliénov eur a dosahuju zdanitelné prijmy nad 50 miliénov eur v ramci EU. Navrhovana
je danova sadzba vo vyske 3%.

V suvislosti s vy$Sie naértnutymi iniciativami vyvstavaju viaceré d’al§ie otazky. Jednou
z nich je to, ¢ EU si tymito navrhmi nechce vytvorit’ lepsiu poziciu pri harmonizacii korpo-
ratnej dane. Tieto snahy pri prenikani harmoniza¢nych prvkov do oblasti priameho zdanova-
nia bolo mozné badat’ aj pri smernici ATAD.

3. Vnitrostatne modely zdanovania digitalnych sluzieb
3.1. Perspektivy zdanovania digitalnych sluzieb v Slovenskej republike

Pravny poriadok Slovenskej republiky reflektuje v sucasnosti len na niektoré javy
v digitalnej ekonomike. Patri medzi ne zdafiovanie virtualnych mien*® a zdafiovanie zdiel'anej
ekonomiky®'. Naga pravna tprava teda za st¢asného stavu nereguluje zdatiovanie digitalnych
sluZieb.

Mozno konStatovat’, Ze i ked’ slovenské danové pravo reflektuje na niektoré prvky digital-
nej ekonomiky (vid’ vyssie), tak ide len o rieSenia, ktoré nemaji komplexny charakter. Nedo-
chadza tu k zavadzaniu novych dani, ale ide o zdafiovanie prostrednictvom uz existujucich —
konkrétne dani z prijmov novelizdciami zédkona ¢. 595/2003 Z. z. o dani z prijmov v zneni
neskorSich predpisov. Efektivita tychto nastrojov je taktiez otdzna.

Ministerstvo financii Slovenskej republiky nateraz deklaruje, ze neuvazuje o zavedeni na-
rodnej dane z digitalnych sluZieb, ale ¢aka na komplexné a harmonizované rieSenie na tniove;j
urovni, a to nielen ¢o sa tyka dane z digitalnych sluzieb vo verzii DST, ale aj kompromisu vo
verzii DAT (teda len digitalnej reklamy).?

1" Eurépska komisia: Eurdpska rada, 19. — 20. oktébra 2017. [online]. [cit. 24-12-2019]. Dostupné na:
https://www.consilium.europa.eu/sk/meetings/european-council/2017/10/19-20/.

Blizsie: HRABCAK, L. , Virtudlna mena* a pravo. In Vplyv modernych technoldgii na pravo: recenzovany zbornik
prispevkov z vedeckej konferencie. Kosice: Univerzita Pavla Jozefa Saférika v Kogiciach, 2019. s. 99 — 110.

Blizsie: BONK, F. O zdanovani prijmov v kontextoch zdiel'anej ekonomiky. In. Justicna revue, ro¢. 70, 2018, ¢&. 12, s.
1342 - 1356.

Blizsie: EURACTIV. Staty Unie sa na digitdinej dani nedohodli, krajiny V4 planujii konat na viastmi pdst. [online]. [cit.
24-12-2019]. Dostupné na: https://euractiv.sk/section/buducnost-eu/news/staty-unie-sa-na-digitalnej-dani-nedohodli-
krajiny-v4-planuju-konat-na-vlastnu-past/.
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Postoj Slovenskej republiky mozno hodnotit’ urcite kladne, pretoze s ,,digitadlnou danou*
(tak ako ju niektori autori oznacuju skratene) s spojené urcité otazky najmi vo vztahu ku
jednotnému trhu a slobodam k nemu prislachajiucim. Ked’ze niektoré ¢lenské Staty (vid’ niz-
Sie) uz dan z digitalnych sluzieb zaviedli, mozno teda ocakavat’, ze aj jej zakladné parametre
a uréité ,,mantinely* toho, aby islo o institat stladny s pravom EU, judikuje Stdny dvor EU.

3.2. Ceska republika a navrh tzv. zikona o digitalnej dani

I ked Ceska republika je jednym zo susednych $tatov Slovenskej republiky, situacia
v oblasti zdanovania je odliSna, Co sa prejavuje aj v otdzke zdanovania digitalnych sluzieb.
Momentalne ani v Cesku viak nie je zavedena digitalna dafi, avSak Ministerstvo financii Ces-
kej republiky predlozilo ,, Navrh zakona o dani z vybranych digitdlnich sluzeb“. Podl'a nasho
nazoru ide vSak o nespravne oznacenie so zretel'om aj na to, Ze predkladatel’ zdkona v ramci
dovodovej spravy sam uvadza, Ze sa priklonil k variantu zdanovania digitdlnych sluzieb vo
verzii DST a nie len DAT.” Preto by z ozna&enia predmetného pravneho predpisu malo byt
vypustené slovo ,,vybranych®, aby to koreSpondovalo legislativnemu zdmeru.

Ministerstvo financii Ceskej republiky pracovalo teda so vietkymi variantami, ktoré pri-
chéadzali do tivahy, pricom pri hl'adani najvhodnejSieho rieSenia hodnotilo ich predpokladané
vyhody a nevyhody. Zakladnymi hodnotiacimi kritériami boli:

,harovnanie* podnikatel'ského prostredia,

- daflovy vynos a
- administrativne naklady.

Dan z digitalnych sluzieb vo verzii DST sa tak podl'a predkladatel’a javi ako najvhodnejsi
spdsob, akym zdanit’ digitalne sluzby so zretel'om na uvedené kritéria. Je nutné podotknut’, Ze
navrh zdkona vychadza vo vel'kej miere z ndvrhu smernice DST, Comu zodpoveda aj daiiova
sadzba 3%a rovnako vymedzenie zdanite'nych osob.

Ako primérny ciel’ sa deklaruje narovnanie podnikatel'ského prostredia medzi spolo¢nos-
tami zalozenymi na ,.,tradiénych modeloch® a spolo¢nost’ami zaloZenymi na tzv. ,,digitdlnych
modeloch®. AZ ako sekundarny ciel’ sa deklaruje danovy vynos z tejto navrhovanej dane.
Podl'a naSho nazoru vSak predkladatel’ zastiera to, Ze prave primarnym cielom je daflovy vy-
nos, ¢o mozno demonstrovat’ aj na tom, Ze 1 ked’ by doslo k narovnaniu podnikatel’ského pro-
stredia v Cesku, v kontexte EU by sa vytvorili disproporcie na jednotnom vnutornom trhu
a doslo by k nerovnému postaveniu podnikatel'ov, ktori vyuZzivaja, resp. sa zakladaju na digi-
talnych modeloch podnikania.

Dainovy vynos digitalnej dane vo verzii DST sa odhaduje v rozmedzi od cca 2,4 mld. az
6,6 mld. K¢ rocne. Redlne sa odhaduje vynos v polovici uvedeného intervalu, t. j. vo vyske
cca 5 mld. K¢. I8lo by teda o dan, ktora ma vyznamny rozpoctovo — pravny vyznam.

Nemenej vyznamnou otazkou/kritériom st aj administrativne ndklady. Administrativhu
zataz je potrebné hodnotit’ v dvoch smeroch, a to nielen vo vztahu ku §tatu, ale aj vo vztahu
ku danovym subjektom. Pre §tat by malo ist’ o jednorazové naklady vo vyske cca 23,5 mil. K¢
a poziadavky na personélny substrat spravcov dane. Néklady na strane danovych subjektov
vzniknu taktiez. Ministerstvo financii Ceskej republiky uvadza, ze budi minimélne, pri¢om
argumentuje osobnym rozsahom predmetnej dane — velké konglomeraty, ktoré st vybavené
administrativnym a u¢tovnym aparatom.

V stvislosti s navrhovanou pravnou upravou boli identifikované aj viaceré rizikd. Tym
azda najvacsim je prenos dane do vysky cien zdaniteI'nych sluzieb. Obavy st najmé v tom, Ze
daniové bremeno ponesu spotrebitelia. Vo vztahu k tomu sa ziada dodat’, Ze dan z digitalnych

2 Okrem realizacie cielenej reklamnej kampane st podl'a navrhu zakona zdanitenymi sluzbami aj vyuzivanie mnohostran-
ného digitalneho rozhrania a predaj dat o uzivatel'och.
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sluzieb sa nemusi prejavit’ len vo vzt'ahu ku cenam konecnych spotrebitelov, ale aj v ramci
cien napr. voci objednévatel'om cielenych rekldm. Z navrhu zdkona a dévodovej spravy nevy-
plyva ¢i ide o priamu alebo nepriamu dan, no so zretelom na uvedené, pdjde pravdepodobne
o nepriamu dan.

Ceska republika sa tak rozhodla ist’ cestou unilateralneho rie$enia daného problému, ¢o nie
je urcite koncepcny pristup. Ide tu vSak len o akési ,,doCasné* opatrenie do momentu ocaka-
vaného konsenzu na urovni EU & OECD.

3.3. Iné (vybrané) Staty a zdafniovanie digitalnych sluZzieb

Uz niekol’ko rokov sa na medzinarodnej tirovni, na urovni EU a na vnutrottnej trovni
vyvija usilie o reformu zdanovania s cielom zabezpecit', aby sa zisky zdanovali tam, kde sa
vytvara hospodarska hodnota. Tato praca sa v poslednom case sustredi na digitdlnu ekonomi-
ku, avsak tato skutocnost’ ma korene v skiimani stratégii daiiového planovania, ktoré vyuziva-
ju nadnarodné spolo¢nosti pdsobiace vo viacerych jurisdikciach. Niekolko Statov zobralo
zavedenie vlastnych iniciativ tykajucich sa vnutrostatnych dani pre digitdlne spolocnosti ,,do
vlastnych ruk®, pri¢om tieto iniciativy obsahuju ,,dolozky o ukonceni platnosti* a ich platnost’
sa skonéi vtedy, ak sa dosiahne dohoda na medzinarodnej trovni alebo na trovni EU. Nedév-
ny vyvoj nastal v dafiovych systémoch v Rakusku, Belgicku, Ceskej republike, Franctzsku,
Mad’arsku, Taliansku, Pol'sku, Slovinsku, épanielsku a Spojenom kral'ovstve. Niektoré tieto
krajiny navrhli, oznamili alebo uz implementovali urciti formu dane z digitdlnych sluzieb,
ktor¢ si v skratke rozoberieme niZSie.

FRANCUZSKO

Franciizsko je prvym ¢lenskym §titom EU, ktory zaviedol dan z digitalnych sluzieb (DST).
,Dai 21. storocia” je platna od 1. janudra 2019. DST bola nazvana ako ,,dain GAFA* (skratka
hlavnych americkych ciel'ov: Google, Apple, Facebook a Amazon). Na rozdiel od toho, ¢o
naznacuje tato skratka, franctizska dait GAFA sa vSak nezameriava iba na americké skupiny,
ale aj na iné medzinarodné skupiny vratane franctzskych, ¢inskych, nemeckych Spanielskych
a anglickych skupin. Franctizska danova sprava odhadla, Ze tito daii by mohla mat’ vplyv na
priblizne 30 medzinarodnych skupin. Francuzska DST, podobne ako ndvrh EU DST, sa zame-
riava na dve kategoérie sluzieb, v ktorych su dominantné americké spolo¢nosti - internetova
reklama a ,,digitalne rozhrania®, ktoré sa vzt'ahuju na online trhy s tovarom a sluzbami a nie-
ktoré predplatné sluzby ako zoznamovacie webové stranky.

Franctzska DST uklad4 3% dan z prijmov vytvorenych z dvoch kategorii ,,zdaniteI'nych
sluzieb®: 1. ,,sluzby digitalneho rozhrania* a 2. ,,cielené reklamné sluzby*. DST sa uplatiiuje
iba na prijmy, ktoré sa povazuju za ziskané z poskytovania takychto sluzieb ,,vo Franctzsku®,
a zékon poskytuje usmernenie o tom, ako spolo¢nosti musia vypocitat’ podiel na svojich glo-
balnych prijmoch pripadajiici Franctizsku. DST sa vztahuje iba na spoloénosti, ktoré spliaju
globalne a franctzske limity prijmov pre pokryté sluzby. **

Dodavka digitalnej platformy sa tyka umiestnenia pouzivatelov. Ak sa jeden z pouZivate-
Pov platformy nachadza v prisluSnom dafilovom roku vo Francuzsku, sluzba sa bude povazo-
vat’ za poskytnutii vo Franctzsku. Francuzska dan GAFA sa nevztahuje na platformy, pre
ktoré zhromaZd'ovanie udajov pouzivatel'ov nie je hlavnym cielom. Ak podniky v zdsade
pouzivaju digitalne rozhranie na poskytovanie nasledujucich sluzieb pouzivatelom, dodavka
digitalnej platformy by nemala byt’ zdanitel'na:

2 Office of the United States Trade Representative Ambassador Robert E. Lighthizer. Report on France’s Digital Services
Tax Prepared in the Investigation under Section 301 of the Trade Act of 1974. [online]. [cit. 15-12-2019]. Dostupné z:
https://ustr.gov/sites/default/files/Report_On_France%?27s Digital Services Tax.pdf.
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1. digitalny obsah, ako je elektronicky obchod, video sluzby, hudba na poziadanie,
2. komunika¢né sluzby,
3. regulované platobné sluzby.”

Dait GAFA na to, aby sa mohla uplatiiovat’ musi spifiat’ dve kritéria, a to: celosvetovy ro¢-
ny obrat 750 miliénov EUR v pripade digitalnych sluzieb a domaci obrat 25 miliénov EUR v
oblasti digitalnych sluzieb lokalizovanych vo Francuzsku. Franctzsko, tak ako bolo uvedené
vysSie, prijalo sadzbu navrhovana v navrhoch EU a uplatnilo 3% dati z prijmov pochadzaju-
cich z akychkol'vek digitdlnych sluZieb, ktoré spiiaju vyssie uvedené kritéria, pri¢om za plati-
tel'a sa povazuje spolocnost’, ktora dostava platbu za prislusné digitalne sluzby. Zaklad dane
bude preto zavisiet’ od toho, aka Cast’ platieb sa tyka Francuzska, d’alej od druhu sluzieb a od
druhu platformy.

Uvalenim dane z digitalnych sluzieb (GAFA) sa predpoklada, ze Statny rozpocet Franctuz-
ska vzrastie 0 600 mil. EUR roc¢ne.

SPANIELSKO

Spanielska vlada pripravila navrh ramcového zakona, ktory sa 1isi od eurdpskeho navrhu.
Oproti Francuzsku, Spanielska vlada predpoklad4 nérast prijmov z DST az vo vyske 1 200
mil. EUR rocne.

Hlavnymi ¢rtami tohto navrhu zakona su:
1. DST sa povazuje za nepriamu daii a preto sa na fiu neuplatiuji zmluvy o zamedzeni dvoji-
tého zdanenia,
2. subjekty musia spiiiat’ nasledujuce kritéria: &isté prijmy za predchadzajuci kalendarny rok
musia presahovat’ 750 mil. EUR a zaroven celkovéa hodnota vynosov ziskanych z rozvoja €in-
nosti, ktoré podlichaju DST v Spanielsku musia presiahnut’ 3 mil. EUR.

Medzi prijmy, ktoré su zdaniované daiiou z digitalnych sluzieb patria:
1. online reklamné sluzby,
2. sluzby prenosu tdajov,
3. sprostredkovatel'ské sluzby.

Zakladom dane st celkové prijmy ziskané z vysSie uvedenych ¢innosti, bez DPH, pricom
sadzba dane sa ustanovila rovnako ako vo Franctizsku vo vyske 3 %.

SPOJENE KRALOVSTVO

V jali 2019 britska vlada uverejnila svoj finanény navrh zakona 2019-20, ktory obsahoval
navrh pravnych predpisov tykajacich sa dane z digitalnych sluzieb vo vyske 2%, pokial ide
o prijmy z: vyhl'adavacich nastrojov, platforiem socidlnych médii a online trhovisk (finan¢né
a platobné sluzby su osloboden¢) bez ohl'adu na to, ako speniazuju svoje platformy. DST by sa
v Spojenom kralovstve mala uplatiiovat’ od aprila 2020 a predpoklada sa, Ze sa takto zvysia
prijmy krajiny v prvom roku o 275 mil. GBP a nasledne o 370 mil. GBP. DST sa bude vzta-
hovat’ iba na skupiny s globalnymi prijmami nad 500 mil. GBP a prijmami Spojeného kral'ov-
stva nad 25 mil. GBP, ¢o zahffia prispevok, takze prvych 25 mil. GBP prijmov od pouzivate-
Fov vo Velkej Britanii nebude podliehat’ DST.*®

POLSKO

Iniciativy zavedenia DST prebiehali aj u nasho severného suseda, avSak zatial’ netispesne.
Zaciatkom marca 2019 kanceldria predsedu vlady oznémila, Ze pol'sky rozpocet bude mat’

% DORIN, S. Digital Services Tax in France. [online]. [cit. 15-12-2019]. Dostupné na:
https://www.twobirds.com/en/news/articles/2019/global/digital-services-tax-in-france.

% GOUGH, S. Digital Services Tax in the UK. [online]. [cit. 15-12-2019]. Dostupné na:
https://www.twobirds.com/en/news/articles/2019/global/digital-services-tax-in-the-uk.
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prospech zo zavedenia digitalnej dane s predpokladanou hodnotou cca. 1 miliarda PLN rocne.
V ma4ji vSak ministerstvo financii odlozilo d’alSie oznamenie na tento ucel. V juli ministerstvo
financii oznamilo, Ze pracuje na navrhu zakona o zdanovani urc¢itych digitalnych sluzieb, kto-
rého vychodiskovym bodom by mal byt navrh smernice ES prijaty v marci 2019. Po schvale-
ni navrhu rozpoctu na nasledujuci kalendarny rok, v ktorom absentovala digitdlna dan a jej
vyber sa Pol'sko vyhradilo k tomu, ze v budicnosti sa DST bude uplatiiovat’, avSak zatial’ sa
ministerstvo bude nad’alej zapajat’ do diskusii na forach EU a OECD a bude ¢akat’ na iniciati-
vy z prostredia EU. Teraz sa viak predpoklada, ze DST sa v Pol'sku bude uplatiiovat’ na:
prijmy z online reklamy, predaja udajov ziskanych z informacii poskytnutych pouzivatel'om a
z inych digitalnych sluZieb a uréi sa vo vyske 3 % ako to vyplyva z navrhu EU.%’

IV. ZAVER

V predostretom prispevku sme si vytycili ako hlavny ciel’ rozanalyzovat’ vybrané aspekty
digitalnej ekonomiky, a to najmi zdanovanie digitalnych sluzieb a nacrtnat’ mozné d’alSie
tendencie smerom do buducna za sucasného overenia nastolenych hypotéz.

Bez néroku na tplnost’ sme sa snazili poskytnit’ struény exkurz vybranym aspektom digi-
talnej ekonomiky — zdanovania digitalnych sluzieb, ato nielen v podmienkach Slovenskej
republiky, ale aj inych Statoch, pricom neopomenuli sme ani navrhované pravne Upravy na
medzinarodnej trovni (EU a OECD).

Nosnou hypotézou, ktorti sme si v uvode ¢lanku stanovili overit, bolo — ¢i digitalne sluzby
sa maju zdanovat’. Tato hypotéza sa nam potvrdila, a preto mézeme konstatovat’, ze digitalne
sluzby by sa mali zdafiovat’, a to odhliadnuc od toho, Ze sa zastiera primarny ciel’ (rozpoctovo
— pravny vyznam) navrhovanej pravnej Gpravy zrovnopravnenim podnikatel'ov podnikajticich
na tradi¢nej baze a podnikatelov vyuZzivajucich digitalne modely. Z nasho uhla pohladu je
najdolezitejsi rozpoctovy vyznam, ked'ze Eurdpska komisia odhaduje, Ze Clenské Staty by
mohli ziskat’ prijmy az vo vyske 5 milidrd eur rocne. OtaznejSie je to, ako to dosiahnut,
a preto sme pokracovali v overovani d’alsich, ¢iastkovych hypotéz.

Taktiez musime konStatovat’, Ze existujlice nastroje zdafiovania nepostacuji na zdaiiovanie
prijmov z digitalnych sluZieb a je preto potrebné zaviest’ novl dan, ktora by sa zakladala na
principe zdanovania v mieste, kde sa hodnota a zisk skuto¢ne generuju. Ide teda o odklon od
tradicného zdanovania zaloZzené¢ho na fyzickej pritomnosti subjektu na konkrétnom mieste.

Ked'Ze sucasné nastroje zdaniovania nepostacuju na zdaiiovanie digitalnych sluZieb, nasto-
lili sme d’alSie hypotézy s tym suvisiace, a sice €i je potrebné najst’ medzindrodny, ¢i eurdp-
sky model zdanovania alebo bude vhodnejSie ponechat’ zdanovanie digitdlnych sluZieb
v dafiovej suverenite jednotlivych $tatov. So zretefom na to, Zze v ramci EU je vybudovany
jednotny vnutorny trh a slobody s tym suvisiace, sme toho nazoru, Ze je potrebné hl'adat’ as-
pon europsky model zdafiovania digitalnych sluZieb.

Jednym dychom vSak treba dodat, Ze momentalne nie je mozné dosiahnut’ konsenzus na
trovni EU, a preto realnej$imi sa zdaj byt unilateralne pravne upravy, ¢o bude zaujimavé aj
z toho hladiska, aké stanovisko k tomu zaujme Sudny dvor EU.

Spracovana problematika predstavuje len Givod do diskusie, pretoZe len tou mozno dospiet’
k efektivnemu rieSeniu zdanovania digitalnych sluzieb, ktorych vyznam a rozsah bude naras-
tat’ vo svete digitalnej ekonomiky aj nad’ale;j.

KCZUCOVE SLOVA
Digitalna ekonomika, digitalne sluzby, dai.

27 SIKORA, B. Digital Services Tax in Poland. [online]. [cit. 15-12-2019]. Dostupné na:
https://www.twobirds.com/en/news/articles/2019/poland/digital-services-tax-in-poland.
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NIEKOLKO POZNAMOK K ULPIANOVEJ “ZAUJMOVEJ”

TEORII DELBY PRAVA A JEJ RELEVANCII
PRE SUCASNY SLOVENSKY PRAVNY PORIADOK

SEVERAL REMARKS ON ULPIAN’S LAW DIVISION
THEORY AND ITS APPLICABILITY IN RECENT SLOVAK
LEGISLATION

Jan Ivandik

Univerzita Komenského v Bratislave, Pravnicka fakulta
https://doi.org/10.33542/S1C2020-1-03

ABSTRAKT

Autor v prispevku poukazuje na ucel a vyznam dichotomickej del'by prava, ktorej autorstvo je
v zmysle Digest prizndvané Ulpianovi. Na niekolkych aktualnych pripadoch (najmd ochrana
spotrebitela a informacny system bezpecnosti na Sportovych podujatiach) analyzuje relevan-
ciu zaujmovej tedrie pre sucasnu slovensku legislativu.

ABSTRACT

The author identifies the purpose and value of the dichotomous law division (authorship of
which is pursuant to Digest given to Ulpian) by applying it on several examples in recent Slo-
vak legislation (particularly consumer protection and security remedies at sporting events).

I. UVOD

Publicum ius est quod ad statum rei Romanae spectat, privatum quod ad singulorum utili-
tatem: sunt enim quaedam publice utilia, quaedam privatim." Takto znie Ulpianova syntéza
toho, €o treba vnimat’ ako pravo verejné a co ma, naopak, patrit’ do dispozicie stikromnych
subjektov. V tedrii prava sa pre fiu zauzivalo pomenovanie zaujmova teoéria.

Uvedena delba sa doposial’ povaZuje za fundament kontinentalneho pravneho systému a
stala sa podkladom aj pre d’alSie odévodnenia bipartipacie prava. V nadviznosti na meniace
sa spoloc¢ensko-ekonomické pomery ale vyvstava otazka, ¢i jej relevancia odolava zubu casu.
Aj bez hlbsieho badania je totiz mozné identifikovat’ viaceré prieniky medzi pravom verejnym
a sutkromnym.

Tento prispevok chce poukazat’ na jeden zo zékladnych principov, ktory slovensky pravny
poriadok zdedil z rimskeho prava a na niekol'kych aktudlnych prikladoch analyzuje vhodnost
jeho prelomenia pri modernej pravnej regulacii. Prva ¢ast’ ¢lanku je za tymto ucelom venova-
na rozboru Ulpidanovho vyroku, ako aj sposobu jeho aplikacie v intenciach rimskeho préava.
Druhé cast’ sa zameriava na vybrané prelomenia skimaného principu v slovenskom prave,
s cielom posudit’ ich vhodnost’, nevyhnutnost’ a ti¢elnost’.

Prispevok je zaroven zamyslenim sa nad vychodiskovym stavom a potencidlnymi vyzvami
pre del’bu prava v buducnosti, ako aj nad si¢asnym vyznamom jedného z mala teoretickych

' Ulp. D.1.1.1.2: “Verejné pravo (ius publicum) sa vztahuje na uZitok rimskeho $titu, pravo sikromné (ius civile) na

zéujem jednotlivcov: lebo nie¢o sa tyka verejného uZzitku, nie¢o sikromného.” (preklad BLAHO P., VANKOVA, J.:
Corpus luris Civilis, Digesta; Tomus I., Bratislava: Eurokddex, 2008, str. 53).
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poznatkov kazuisticky zameraného rimskeho pravneho poriadku. Rozhodne si nekladie za
ciel’ vyCerpavajico pokryt’ tito naro¢nu a obsiahlu otazku. Skor chce byt vkladom do disku-
sie, ktorej, podl'a mienky autora, doposial’ nebol v podmienkach slovenskej pravnej vedy ve-
novany dostatok priestoru.

1. “ZAUJMOVA” TEORIA DELBY PRAVA V RIMSKOM PONIMANI

Z notoricky zndmeho Ulpianovho vyroku o deleni prava na sukromné a verejné vytvorili
pravni teoretici takzvanui zaujmovi tedriu.” Jej podstatou je posudenie konkrétnej oblasti
pravnych vztahov na zaklade toho, ¢i ma zaujem na predmetnej regulacii Stat alebo sikromné
osoby. Na zaklade takéhoto delenia potom vznika potreba ingerencie Statnej moci alebo pone-
chanie plnej dispozicie nad tymito vzt'ahmi na stkromnt sféru.

Hoci je dichotomia prava v antickom Rime Casto prezentovana ako delenie pravneho po-
riadku s jasne stanovenymi hranicami, uvedend predstava nie je zaloZzend na skutoénosti.’
Rimska jurisprudencia totiz iba zadefinovala, ze existuje markantny rozdiel medzi tym, o je
potrebné vnimat’ ako sikromné pravo a ¢o verejné. Medzi predmetnymi oblastami vSak nikdy
nebola stanovend jasna deliaca Ciara, pretoze mnoh¢é pravidla z jednej sféry sa prelinali do
druhej a vyskytovali sa tiezZ prdvne normy, ktoré stali na pomedzi sikromného a verejné¢ho
prava.” Navyse treba brat’ ohlad aj na skuto&nost, Ze vyvoj skimanych pojmov sa dovisil az
prostrednictvom prace pandektistov v 18. a 19. storo&i.”

V uz naznacenych intenciach je taktiez nevyhnutné poukézat’ na skutocnost’, Ze sukromné
pravo bolo v antickom Rime ponimané diametralne odliSne, nez je to v sucasnosti. Ulpianov
vyrok totiz pokracuje aj d’alej a stanovuje nasledovné: “Sukromné pravo sa rozdeluje na tri
Casti, pretoze sa skladd z prava prirodzeného, prava ndrodov a prava civilného.”® Uvedeny
fragment opisuje tzv. tripartipaciu stkromného prava a v romanistickych kruhoch sa vedie
ziva diskusia o jeho pdvodnosti. Existuje totiz viacero relevantnych dékazov, naznacujtcich,
ze klasicki rimski pravnici rozoznavali iba bipartipaciu (Ulpidn na praecepta naturalia alebo
praecepta civilia, Gaius zas na ius civile a ius gentium) a tretia zlozka bola do definicie pri-
dané az v poklasickom obdobi.” Na tigely tejto prace je viak postatujiice naértniit, Ze samotné
chéapanie stkromného prava bolo v rimskopravnych ¢rtach zadsadne odlisSné od sucasného slo-
venského.

Napriek vyssie uvedenému ma rimskopravna del’'ba prava doposial’ zasadny vyznam a to aj
s preklenutim faktu, ze pocas totalitného socialistického rezimu bola vnimana ako prezitok
“vykoristovatel'skej triedy” na zabezpe&enie svojho bohatstva.® Opit’ si tak nasla cestu do
recentnej slovenskej pravnej tedrie 1 praxe. Vyznam zaujmovej teorie a dedicstva rimskoprav-
nej del’by prava dodnes podciarkuje potrebni mieru ingerencie Stitu do sukromnopravnych
vztahov, ako aj zdklad vnimania sikromného prava, ktorym je rovnost’ subjektov pravnych
vztahov.” Ako protiklad je kladené verejné pravo, kde tat prejavuje svoj zdujem na uréitom

2 FABRY, B. — KROSLAK, D. Verejné a sitkromné pravo — nové vyzvy v systematike prava. In: Acta facultatis iuridicae

Universitatis Comenianiae, Bratislava: Univerzita Komenského v Bratislave, Tomus: 25, 1/2007, str. 48.

Pre podrobnosti ohl'adom vnimania sukromného a verejného prava v Rime pozri: SKREJPEK,M.: Ius privatum — ius
publicum, vzajemné vztahy a souvislosti, In: Acta Universitatis Carolinae, Iuridica, 38/2-3, 1992, str. 35 — 164.
KINCL, J.; URFUS, V.; SKREJPEK, M.: Rimské pravo. 2 vydani, Praha: C.H. Beck, 1995, str. 55.

Tamtiez.

Ulp. D.1.1.1.2: “Privatum ius tripertitum est: Collectum etenim est ex naturalibus praeceptis aut gentium aut civilibus.’
Pre viac o tripartipacii, resp. bipartipacii prava pozri: BRTKO, R.; CUNDERLIK CERBOVA, V.; NEMEC, M.: Priro-
dzené pravo — jeho vyvoj a prvky v rimskom a v kanonickom prave. 1. vyd., Bratislava: Univerzita Komenského v Brati-
slave, Pravnicka fakulta, 2014, str. 20-26.

Pre viac o socialistickom vnimani rimskeho stkromného prava pozri: GREGOR, M.: Postavenie rimskeho prava v socia-
listickej spolocnosti a fenomén socialistickej pravnej romanistiky, In: Pravny obzor, 1/2018, str. 27-42

Dnes je mozné diferencovat’ medzi rovnostou zmluvnych stran v hmotnopravnom ponimani a rovnostou sporovych stran
v procesnom aspekte. V intenciach rimskeho prava je takéto delenie, pochopitel'ne, nemozné, nakol’ko procesna stranka
préava bola nerozluéne spita s hmotnopravnymi instit(itmi.
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usporiadani vzt'ahov a donucuje subjekty prava k plneniu. V sutkromnom prave tieZ mozno
identifikovat’ aplikaciu pravnych principov na zéklade dlhodobej tradicie, zatial’ ¢o vo verej-
nom prave dominuje aktuélny spoloGensko-politicky kontext.'?

Prave rovnost’ subjektov pravnych vztahov je zasadny princip, ktory je vo velkej miere
symptomaticky pre vnimanie sukromného prava a v mnohom tiez vyjadruje diferenciacné
momentum.'’ V tomto ohl'ade moZno poukazat’ na procesnu stranku, najma na klasické obdo-
bie a formulovy proces, ktory azda najkrajsie ilustruje princip rovnosti sporovych stran a pos-
tavenie sudcu iba ako nestranného arbitra bez inkvizi¢nej pravomoci.'* Na rozdiel od donuco-
vacieho charakteru verejné¢ho prava, kde stat autoritativne presadzuje svoj zaujem, vnimame
rovnost’ stran ako princip, ktory je charakteristicky pre pravo sikromné. Samozrejme, aj pro-
cesné chapanie synalagmy bolo v rimskom chépani o osi odlisnejie, neZ je to v sucasnosti."
Napriek tomu plati, ze Ulpianovu del'bu prava v mnohom odzrkadl'uje prave rovnost, resp.
nerovnost’ ucastnikov pravnych vztahov.

Ako uz bolo naznacené, samotni Rimania si vSak uvedomovali, ze stanovit’ presné hranice
medzi verejnym a sukromnym je prakticky nemozné. Presahy st nevyhnutné a nevyhnutna je
aj zmena spoloc¢enskych a ekonomickych pomerov, ktord misky vah v priebehu dejin zasadne
vychyl'uje. Potvrdzuje to napokon aj dlhovekost’ rimskeho impéria a mnohopocetné zmeny v
jeho Statnom zriadeni. Uz pocas existencie Rimskej riSe preto dochadzalo k ndsobnym zme-
nam v prizme na pravny poriadok a potrebu adaptacie azda najlepsie ilustruje cisar Justinian
vo svojej konstitcii Tanta zo 16. decembra 533, ktorou boli publikované Digesta.'

Tento pravny pramenl v podstate ilustruje, Ze prirodzené pravo (ako sucast’ prava sikrom-
ného) je nemenné a absolutne, avsak adaptovatel'né. Na ucely nasho zamyslenia preto moze-
me dovodit’, ze zmenu presahu medzi verejnym a sukromnym v priebehu dejin by Rimania
nehodnotili ako osi “z1&”, pokial sa takéto zmeny deji v stlade s prirodzenym pravom. '

Pre uplnost’ je ale potrebné poukdzat’ aj na nedokonalosti zaujmove;j teorie, na ktoré pravni

teoretici poukazuji dlhodobejsie.'® Fabry v tomto smere cituje Hobbesa a konstatuje, Ze za-
kladnou nédmietkou proti Ulpianovmu deleniu prava je fakt, Ze pravo vzdy chrani zauymy Statu

SVAK, J.: Princip otvorenej spolognosti a jej istavnopravne limity, In: Principy v préave. Zbornik prispevkov z medzina-
rodnej vedeckej konferencie, Bratislava: SAP, 2015, str. 38.

Rovnost’ byva ¢asto identifikovana ako jeden z tzv. implicitnych principov, ktoré su principmi vysokého stupna vSeobec-
nosti. Pre viac pozri: BOGUSZAK, J.; CAPEK, J.; GERLOCH, A.: Teorie prava. 2. pfeprac. vyd., Praha: ASPI Publis-
hing, 2004, str. 270.

GREGOR, M.: Kontradiktornost’ v rimskom formulovom procese, In: Procesné prostriedky a institity rimskeho a kano-
nického prava, Praha: Leges, 2017, str. 197.

LENHARTOVA, K.: Princip rovnosti stran a kontraktualnej slobody, In: Milniky préava v stredoeurépskom priestore.
Zbormik z medzinarodnej vedeckej konferencie doktorandov a mladych vedeckych pracovnikov organizovanej Univerzi-
tou Komenského v Bratislave, Pravnickou fakultou,v ditoch 19. —21. 3. 2015 v priestoroch UZ NR SR Casti-Papiernicka
pod zastitou dekana Univerzity Komenského v Bratislave, Pravnickej fakulty,doc. JUDr. Eduarda Burdu, PhD., 2015, str.
553-554.

Cl. 18 konstitucie Tanta: “Sed quia divinae quidem res perfectissimae sunt. humani vero iuris condicio semper in infini-
tum decurrit et nihil est in ea. quod stare perpetuo possit (multas etenim formas edere natura novas deproperat), non
desperamus quaedam postea emergi negoria, quae adhuc legum laqueis non sunt innodata.” Preklad (BLAHO, P.;
VANKOVA, J.: Corpus Iuris Civilis, Digesta; Tomus L) “Ale pretoze iba bozské veci sii iiplne dokonalé, avsak stav lud-
ského poriadku je taky, Ze sa neustdle ponahla do neznameho nekonecna a nie je v fiom nic také, co by mohlo zostat ne-
hybné — lebo priroda ma napondhlo, aby stvorila mnohé nové formy — naisto rdatame s tym, ze sa neskor vynoria pravne
ukony, ktoré doteraz nie su zauzlené kluckami zakonov.”

V romanisticke;j tedrii je mozné identifikovat’ nazor, Ze z konstiticie Tanta vyplyva aj skuto¢nost’, Ze rovnost’ ako jeden z
principov prirodzeného prava je nemenna, avSak v redlnom Zzivote ju nemozno vnimat’ iba aritmeticky, ale ako proporciu.
Autori v tomto pripade, samozrejme, poukazuji na rovnost’ medzi 'ud’'mi, nie na rovnost’ medzi zmluvnymi, ¢i sporovy-
mi stranami. Analogicky vsak tento pripad mozno pouzit’ aj na ucely zamyslenia v tomto ¢lanku. Ako sa budeme snazit’
poukazat nizsie, aj rovnost’ stran byva narusend z dovodu vyrovnania faktickej nerovnosti - teda ako proporcia. Porovnaj:
BRTKO, R.; CUNDERLIK CERBOVA, V.; NEMEC, M.: Prirodzené pravo — jeho vyvoj a prvky v rimskom a v kano-
nickom prave. 1. vyd., str. 39.

Pre viac pozri napr.: SINGH, M.,P.: German Administrative Law In Common Law Perspective, Berlin: Springer-Verlag
Berlin Heidelberg, 1985, str. 4.
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a spolo&nosti, a to uZ tym, Ze zabrafiuje vojne vietkych proti vietkym.'” Zaujimavou otdzkou
je v tomto pripade tiez, €i verejny zaujem treba chépat’ egoisticky ako zaujem zakonodarcu
alebo altruisticky ako zaujem povinného subjektu.'® V neposlednom rade mozno ako nedosta-
tok vnimat’ aj skutocnost’, Ze v dneSnom ponimani nie su identifikovateI'né ostré hranice me-
dzi jednotlivymi sucastami prava, ktoré sa &asto prelinaju.'” Ako sme sa ale v tejto stati uz
snazili naznacit’, ani rimskopravne ponimanie pravdepodobne nikdy nesmerovalo k akémusi
jednoznaénému Skatul’kovaniu. Ulpidnovo delenie malo zrejme skor smerovat’ k stanoveniu
zékladného ramca pre posudzovanie toho, ktorého pravneho vztahu a stanovit’ potrebu miery
ingerencie Statnej regulacie do spolocenskych vzt'ahov (inak povedané, mieru zaujmu Statu).

III.,PRELiNANIE SUKROMNEHO A VEREJNEHO PRAVA V SLOVENSKOM
PRAVNOM PORIADKU

Bipolarne delenie prava je po roku 1989 opét’ aj v slovenskych podmienkach jednym zo
zékladnych kamenov teoérie prava. Hoci bolo rimskopravne dedi¢stvo v naSom pravnom po-
riadku vyrazne pritomné aj v minulosti, zdsadnt diskontinuitu v tradi¢nej dichotémii vniesla
do slovenského prava uz zmienena socialisticka teoria, ktord principialne odmietala del'bu na
stikromné a verejné pravo, nakol’ko sukromné pravo malo byt odsudené na postupny zanik.

Po pade totalitného rezimu sa slovensky pravny poriadok opétovne vratil k rimskopravnym
koreiom, priCom del’ba prava na sikromné a verejné je v istej forme akcentovand aj v ¢l. 2
Ustavy Slovenskej republiky.”’ Zmena spoloGenského zriadenia, digitalizacia a moderné spo-
lo¢ensko-ekonomické vztahy ale so sebou prinasaji aj nové vyzvy pre pravo a rimskopravna
dichotémia prava, odévodiiovand “zaujmovou” teodriou, preto ¢eli aktualnym vyzvam.

Niet pochyb o tom, Ze existuje mnozstvo prikladov, kedy nemozno stanovit’ presné a zre-
telné hranice medzi sitkromnym a verejnym pravom. Presahy medzi normami stikromného a
verejného prava mozno identifikovat’ v rodinnopravnych vztahoch, rovnako tak casto splyva
verejny a sukromny zaujem aj v predpisoch pracovného prava. Napokon, ako sme uz ilustro-
vali v prvej Casti tohto prispevku, nepreklenutelné bariéry a jasne stanoveny pravny dua-
lizmus v plnej miere neexistovali ani v antickom Rime. Pri Castej nadprodukcii legislativnych
predpisov ale nemalo dochadza aj k nesystematickym zasahom, ktoré sa zo svojej podstaty
priecia zakladom teorie prava. Tomu sa Rimania, najmi vd’aka svojej snahe pridrziavat’ sa
tradicii za kazdych okolnosti, snaZili ¢o najviac vyhnut'.

Otazka potrebnej miery ingerencie Statnej moci do stikromnych vztahov jednotlivcov je v
kazdom jednotlivom pripade vzdy na mieste. Nakol'ko vSak ide o rozsiahlu tému, ktort v in-
tenciach tohto prispevku nie je ani zd’aleka mozné vycerpavajico obsiahnut’, chce autor aspon
na selektivnych, pripadoch, ktoré povazuje za aktualne, analyzovat’ vplyv prieniku verejného
prvku do spolo¢enskych vztahov, ako aj mieru jeho relevancie, a to najmi v komparacii s
rimskopravnym dedi¢stvom, na ktoré dichotdmia prava nadvizuje.

1. Spotrebitel’ské pravo

Najméi pod vplyvom eurdpskeho prava sa za poslednt viac nez dekddu udomadcnila v slo-
venskom pravnom poriadku potreba vyraznej ochrany spotrebitel'a. Tato potreba je s pribuda-

FABRY, B.; KROSLAK,D.: Verejné a sukromné pravo - nové vyzvy v systematike prava, str. 48.

TamtieZ.

ILLYOVA, Z.: Pravo sukromné a verejné, In: Comenius, 2017, dostupné online:
https://comenius.flaw.uniba.sk/index.php/kategorie/pravne-dejiny-filozofia/3 1-pravo-sukromne-a-verejne,

[navstivené: 20.12.2019].

Tamtiez.

Podl’a tejto normy st organy verejnej moci opravnené vykonavat’ svoje kompetencie vyluéne v medziach zakona, zatial’
¢o fyzické a pravnické osoby modzu konat’ vSetko, ¢o im zakon nezakazuje.

20
21

https://doi.org/10.33542/S1C2020-1-03 32


https://doi.org/10.33542/SIC2020-1-03
https://comenius.flaw.uniba.sk/index.php/kategorie/pravne-dejiny-filozofia/31-pravo-sukromne-a-verejne

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 8. 2020, ¢islo 1

jucou elektronizaciou a praktickou neobmedzenou dostupnostou poskytovanych sluzieb stale
aktualnejsia.

Podstatu spotrebitel'skej ochrany najlepsie ilustruje §52 zakona ¢. 40/1964 Zb. Obciansky
zékonnik v zneni neskorSich predpisov (d’alej ako ,,Obciansky zakonnik®), ktory v ods. 4
spotrebitel'a definuje ako fyzicku osobu, ktora pri uzatvarani a plneni spotrebitel'skej zmluvy
nekond v rdmci predmetu svojej obchodnej Cinnosti alebo inej podnikatel'skej ¢innosti. V
zmysle ods. 1 citovaného predpisu je spotrebitel'skou zmluvou kazda zmluva, ktort uzatvara
spotrebitel’ s dodadvatel'om (teda osobou, ktora kona v ramci predmetu svojej obchodnej, resp.
podnikatel’'skej ¢innosti). Esenciou timyslu zékonodarcu je preto ochrana fakticky slabsej stra-
ny, ktora vstupuje do pravneho vzt'ahu s osobou, ktora ju svojim arzendlom znalosti o prob-
lematike, resp. moznostami vlastnej pravnej ochrany nasobne prevysSuje. Zakonodarca tak
vstupuje do rydzo stikromnopravneho vzt'ahu medzi dvoma pravne rovnocennymi subjektmi a
za uc¢elom odstranenia faktickej nerovnosti stran priznava jednej strane vacSiu pravnu ochra-
nu, nez druhe;j.

Spotrebitel'ské pravo je v slovenskych podmienkach stale relativne mladou oblast'ou. Preto
nie je udivujuce, Ze jeho transpozicia bola vykonavana nesystematicky a spdsobila mnoho
teoretickych, ako aj aplikacnych problémov. Za vsetky priklady mozno zmienit’ aspon jeden,
ktory dnes pdsobi pomerne bizarne, a sice, Ze po transpozicii smernice bola samotnd definicia
spotrebitel'a odlisne stanovena v Obcianskom zakonniku a v osobitnom predpise na ochranu
spotrebitela.

Nedokonalost’ pravnej tpravy a komplikdcie s pribtidajicimi reguldciami zdoraziuje aj
roztrieStenost’ ochrany spotrebitel’a do pocetnych predpisov. Okrem vSeobecnej upravy, ktord
je obsiahnutd v §52 a nasl. Obcianskeho zdkonnika, resp. v zakone €. 250/2007 Z. z. o ochra-
ne spotrebitel’a a o zmene zakona Slovenskej narodnej rady ¢. 372/1990 Zb. o priestupkoch v
zneni neskorSich predpisov nachddzame ochranu spotrebitel’a roztriisent aj v d’alSich predpi-
soch.” Vyvstava preto otazka, &i by tak zasadny zasah do rovnosti subjektov stkromného
prava nemal byt upraveny komplexnejSie a prehl'adnejSie. Pri si€asnej roztrieStenosti je totiz
otazne, €1 moze spotrebitel’ vobec byt’ informovany o penze svojich prav.

Pri ochrane spotrebitela teda dochddza k timyselnému a cielenému prielomu zakladov ted-
rie prava o bipolarite prava.”* Zakonodarca si je vedomy, Ze naburava zmluvna a procesnii
rovnost’. Robi to vSak so zdmerom proteZovania slabSej strany, aby pravna stranka dorovnala
nerovnost’ v skutkovom postaveni zmluvnych téastnikov.** Niektori autori spajaju tento imy-
sel s ideou spravodlivosti v zmluvnych vztahoch.*® Takéto koncepcia je z nagho pohladu rela-
tivne lahko spochybnitelna®’, suhlasime vsak s tym, Ze globalizacia, elektronizacia, narasta-

22 Pre viac pozri: CSACH, K.: Dezintegracia slovenského pravneho systému pravom na ochranu spotrebitel’a, In: Vplyv

medzinarodného a eurdpskeho prava na pravny poriadok Slovenskej republiky. Zbornik prispevkov, Kosice: UPJS,
Pravnicka fakulta, 2007, str. 10-26.

Spomenut’ treba najmd zakon ¢. 102/2014 Z. z. o ochrane spotrebitel’a pri predaji tovaru alebo poskytovani sluzieb na
zaklade zmluvy uzavretej na dial’ku alebo zmluvy uzavretej mimo prevadzkovych priestorov predavajiceho a o zmene a
doplneni niektorych zakonov; zédkon ¢. 391/2015 Z. z. o alternativnom rieSeni spotrebitel'skych sporov a o zmene a dopl-
neni niektorych zakonov; zakon ¢. 161/2011 Z. z. o ochrane spotrebitel’a pri poskytovani niektorych sluzieb cestovného
ruchu a o zmene a doplneni niektorych zdkonov; zdkon €. 128/2002 Z. z. o statnej kontrole vnutorného trhu vo veciach
ochrany spotrebitel'a a 0 zmene a doplneni niektorych zdkonov; zakon ¢. 147/2001 Z. z. o reklame a o zmene a doplneni
niektorych zakonov.

V tomto smere je, samozrejme, prelomena nielen zdujmova tedria, ale aj akékol'vek iné odovodnenie delby na sikromné
a verejné pravo. Pre ucely tohto prispevku je vSak zasadna vyluéne analyza s ohl'adom na rimskopravne dedicstvo.

Blizsie k cielom a zamysl'anému ucelu eurdpskej legislativy pozri: CHEREDNYCHENKO, O.,0.: Rediscovering the
public/private divide in EU private law, In: European Law Journal, 6/2019, New Jersey: Wiley-Blackwell, str. 6.

Pre viac pozri: PAVLOVOVA,M.: Zasada rovnosti a ochrana slabsej strany v sukromnom préave, In: Visegrad Journal on
Human Rights, 1/2014, Bratislava: Paneurdpska vysoka skola, Fakulta prava, str. 111-116.

Ideu spravodlivosti mozno vnimat’ z réznych uhlov pohladu a vychadzat sa da z pocetnych teoretickych koncepcii. Pod-
l'a nazoru autora je spochybnitelné, ¢i sa da za naplnenie principu spravodlivosti v zmluvnych vztahoch povazovat’ pri-
pad, kedy sa jednej strane priznava viac prav a umelo sa znizuje potrebna miera jej ostrazitosti z dovodu, Ze jej protistra-
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juci vplyv nadnarodnych korporécii a neustdle sa zvySujuci pocet zmluvnych vztahov, do
ktorych bezny jednotlivec vstupuje, si vyzaduje istll mieru zdsahu v prospech spotrebitel’a.

Najvyssi sid Ceskej republiky sa pri hl'adani maximalnej miery zasahu zakonodarcu do au-
tondmie vole zmluvnych stran stotoznil s teériou, podl'a ktorej je v demokratickom a pravnom
State sloboda jedinca Statom garantovand, nie vSak poskytovand, a preto prichadza obmedze-
nie autonémie vole stran do uvahy iba vtedy, ak by jej désledné uplatiiovanie viedlo k ohro-
zeniu pravom uznaného verejného zaujmu. To sa deje okrem iného vtedy, ak by jej aplikacia
mohla smerovat’ k zaloZeniu, ¢ prehibeniu prirodzenej nerovnosti medzi subjektmi pravnych
vzt'ahov (napr. pri spotrebitel'skych zmluvach).?®

Sumarne tak mozeme dovodit’, ze moderné pravne vztahy si vyzaduju isty presah verejnej
ochrany v prospech spotrebitel'a a akési pokrivenie pravnej rovnosti zmluvnych subjektov za
ucelom hladania istej kompenzacie faktického stavu.

Za kazdych okolnosti ale treba mat’ na pamiiti ciel’ a ticel stanovovanej Gipravy, ako aj mie-
ru, v akej sa bude narusat’ ¢isto sukromnopravny vztah dvoch zmluvnych subjektov. Mame
totiz za to, ze priliSnd angaZzovanost’ prava v prospech spotrebitel'a moze mat’ za nasledok
oslabenie prvku ostrazitosti a rozvaznosti subjektov prava. Aj vysSie citované rozhodnutie
ceského najvyssieho sudu zdoraziuje, Ze faktickd nerovnost’ spociva v tom, ze “profesional”
sa nachadza v lepSom postaveni, pretoze “je dostatocne vybaveny k tomu, aby svoje rozhodnu-
tia vopred a dékladne zvdzil so vSetkou opatrnostou a odbornostou.”” Poskytnutie neprime-
ranej ochrany spotrebitel'ovi podl'a nasho nazoru méze viest' k paradoxnému zaveru, kedy aj
spdsobily subjekt pravneho vzt'ahu nebude motivovany k tomu, aby svoje rozhodnutia zvazo-
val, a to ani po odbornej stranke, ani dostatoéne opatrne.”® Ohl'ad tie treba brat’ na skutoé-
nost’, ze faktickd nerovnost’ medzi subjektmi zmluvného vzt'ahu sa dokéaze prejavit’ aj tym, ze
dodavatel’ mdze inovovat’ svoje metddy a napriek pravnej ochrane spotrebitelove slabiny vy-
uzije inym sposobom. Ochrana spotrebitela sa v zmysle nac¢rtnutého méze 'ahko zmenit’ na
akusi nefunkénu barli¢ku, ktora sice zavedie vacsiu mieru byrokracie a popretia zékladného
prvku sukromného prava, avSak nepovedie k Zelanému cielu.”!

De lege ferenda bude zaujimavé sledovat’ vyvoj spotrebitel'ského prava s rozvojom techno-
logii. Je T'ahko predstavite'né, Ze v blizkej buducnosti poskytni dostupné aplikécie rychle
vyhodnotenie rizik a uskali zmluvného vzt'ahu pre spotrebitel'a. V zdsadnej miere sa tymto
sposobom dé predstavit’ zanik faktickej nerovnosti medzi dodéavatel'om a spotrebitel'om. Bude
v takom pripade spotrebitel'ské pravo obsolentné a dojde k doéslednému néavratu k rovnosti
zmluvnych stran v intencidch bezného sukromnopravneho vztahu?

na je skusenejsia, resp. disponuje va¢sim kapitdlom (globalizécia a elektronizacia, ktord prinasa prakticky neobmedzené
moznosti ziskania odbornej rady v redlnom Case to de facto iba zvyraziuje). Podl'a autora v tomto ohl'ade ide skor o sna-
hu o ochranu spotrebitel’a, a to za u¢elom predchadzania nenavratnym $kodam, ktoré fakticka nerovnost’ zmluvnych stran
so sebou prinasa a pre socialne orientovany §tat znamenaji neprimerane zvySenu mieru zataze. V opa¢nom pripade (t.j.
ak by bolo cielom dosiahnut spravodlivost’) by mala byt zvySena pravna ochrana poskytovana aj fakticky “nerovnej” fy-
zickej osobe, ktora vstupuje do pravneho vzt'ahu s inou fyzickou osobou (napr. chudobnejsiemu, ¢i menej vzdelanému).

2 Pre viac pozri rozsudok NSCR zo dita 30.méaja 2007, sp. zn. 28 Cdo 1222/2007.

2 Tamtiez.

30 Prikladom v tomto smere mbZe byt narastajica zadlZenost' v Slovenskej republike, najmi v obdobi sviatkov, kedy spot-

ohl'adu na svoje finanéné moznosti. Ani zvySujuca sa miera ochrany spotrebitel’a tak nevedie k Zelanému vysledku, prave

naopak, mbéze mat’ za nasledok spolichanie sa spotrebitelov na “spravodlivost™, ktora zakro¢i proti korporaciam. Pozri:

https://www.etrend.sk/financie/v-priemere-8-tisic-eur-pocas-vianoc-si-ludia-beru-viac-uverov.html alebo data od Asocia-

cia finan¢nych sprostredkovatel'ov a finanénych poradcov, vid": https://www.finreport.sk/financie/mnohi-slovaci-sa-pred-

vianocami-zadlzuju-viaceri-klienti-si-uver-vyberaju-nerozvazne/.

Zaverom tejto kratkej uvahy nemozno zabudnut’ ani na subjekty, ktoré su v zmysle zakonnej Gpravy vnimané ako spotre-

bitel’, no vd’aka svojim odbornym znalostiam a skisenostiam mézu mat’ ¢asto lepSie postavenie, nez “maly” podnikatel’,

za ktorym nestoji aparat odbornikov, ako to prezumuje zdkonna tprava. V tomto duchu je zaujimava aj idea ochrany

pravnickych osob ako spotrebitelov.

31
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2. Verejné Sportové podujatia a sikromno-verejny register

Uplne odlisnym prikladom, na ktory chceme v skratke poukdzat’, je informacny systém
bezpecnosti na Sportovych podujatiach (dalej len “informacny systém™), ktory je osobitost'ou
slovenského pravneho poriadku, zavedenou zakonom ¢. 1/2014 Z.z. o organizovani verejnych
Sportovych podujati a o zmene a doplneni niektorych zakonov.

Ide o lex specialis, ktorym zakonodarca chcel reagovat’ na vytrznosti divakov pocas verej-
nych $portovych podujati.’* Z hl'adiska dichotomie prava je pomerne svojskym a netradiénym
rieSenim zavedenie informacného systému - evidencie o fyzickych osobach, vykazujucej vy-
slovne verejnopravny charakter, priCom sprava tejto evidencie je zverena subjektom sukrom-
ného prava. V zmysle §22 ods. 2 obsahuje informacny systém okrem iného udaje o ulozenych
sankcidch v suvislosti s ti¢astou na verejnych podujatiach, alebo pri ktorych osobach boli
trestné, resp. spravne/disciplindrne konania skoncené inym sposobom, nez ulozenim sankcie.
Stucast'ou evidencie su navyse aj citlivé osobné udaje, fotografia tvare, ¢i iné charakteristiky
sliziace na identifikdciu fyzickej osoby.

Specifikom predmetnej upravy je teda zverenie obsahovo verejnopravneho registra do rak
Sportového zvézu, ktory je vo vSetkych ostatnych ohl'adoch potrebné vnimat vylu¢ne ako
subjekt sukromného prava. Nie celkom identifikovatel'ny je aj dovod, na zéklade ktorého za-
konodarca vybral ako povinné osoby na prevadzku informaéného systému vylu¢ne narodny
$portovy zviz futbalu a hokeja.*”

Zmieneny priklad mozno povazovat’ za osobity druh prieniku, ked’ na subjekt sukromného
prava (Sportovy zviz) prendSa zakonodarca povinnost’ prevadzky verejného registra. Bez ex-
plicitnejSej explandacie tak dochadza k prielomu v del'be prava a z nie celkom zrejmych dovo-
dov su na subjekty sukromného prava prenesené kompetencie, bezne prindleziace organu ve-
rejnej spravy. Nakol'ko z naSho pohl'adu neexistuje dostatocné teoretickopravne oddvodnenie
skimaného kroku zakonodarcu a neexistuju ani presvedcivé faktické dokazy potvrdzujuce
efektivnost’ legislativnej upravy, moZno ju povaZovat za nesystematicky zasah do klasickej
del'by prava.

3. Sumairne poznamky k d’alS§im prienikom medzi sikromnym a verejnym pravom

Na pomedzi medzi pradvom sikromnym a verejnym mozno v zmysle zdujmovej teorie, sa-
mozrejme, identifikovat’ aj d’alSie zaujimavé pripady. Prikladmo mozno poukazat’ na rodinné
pravo, ktoré je vyslovne sikromnopravnou zaleZitost'ou, avSak zdujem S$tatu na ochrane rodi-
ny bol eminentny v antickom Rime a tento stav zostdva nezmeneny aj v su¢asnosti.>*

Dal$ou ukazkou méze byt pravo socialneho zabezpeéenia, ktoré je v narastajicej kom-
plexnosti spolocenskych vztahov Coraz aktualnejSou otazkou. Cielom tohto pravneho odvet-
via je ochrana socidlneho postavenia jednotlivca. Je teda v zaujmovej sfére sikromného sub-
jektu a zdanlivo v lom niet miesta pre verejny prvok. Pravo socialneho zabezpecenia je vSak
mocenskym zasahom S§tatu do osobnej sféry konkrétneho subjektu, preto maju tieto normy
verejnopravny charakter.>

2 A 3 7 r 3 ~ I3 2 A , . . . .
32 Dévodova sprava k zakonu uvadza, Ze “ndvrh zdkona bol vypracovany v sulade s Koncepciou boja proti divickemu

nasiliu na roky 2013 — 2016”.

Z dovodovej spravy k zakonu vyplyva, ze fenomén divackeho nasilia je najsilnejsi na futbalovych stretnutiach (¢o pred-
kladatel' dovodovej spravy v nadvéznosti na medzinarodné dohovory povazuje za preukazané, v podstate bez potreby
dalsieho dokazovania). S ohl'adom na hokej dovodova sprava uvadza vyluéne nasledovné: “Cielom zdkona je regulovat
predovietkym tie podujatia, na ktorych dochddza k neslusnostiam ¢i dokonca divackemu ndsiliu (futbal, hokej), ako aj
podujatia, kde je bezpecnostné riziko dané pritomnostou vicsieho poctu oséb alebo naplnenim kapacity hladiska sporto-
vého zariadenia.”

FABRY, B.; KROSLAK,D.: Verejné a sikromné pravo - nové vyzvy v systematike prava, str. 48.

ILLYOVA, Z.: Pravo siikromné a verejné, In: Comenius, 2017, dostupné online:
https://comenius.flaw.uniba.sk/index.php/kategorie/pravne-dejiny-filozofia/3 1 -pravo-sukromne-a-verejne,

[navstivené: 20.12.2019].
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Notoricky zndmym je aj opacny priklad, kedy pre sucasné chépanie vyslovne verejnoprav-
na oblast’ bola v Rime vnimana ako sucast’ prava sukromného. Rec je o trestani deliktov (de-
lictum), ktoré Rimania chépali ako porusenie sukromného prava.*® Iba crimen bolo povazova-
né za porusenie ustanoveni prava verejného. ISlo teda o také konanie, ktoré odporovalo verej-
nému pravu, obsiahnutému v jednotlivych zékonoch.”’

I11. ZAVER

Zaujmovu teoriu, ktorej autorstvo je priznavané Ulpianovi, nemozno vnimat’ bezvyhradne
a vSeobijmajtico. Nebola tak mienend v Case jej zavedenia a pocetné odchylky od nej mozno
identifikovat’ aj v sticasnom slovenskom pravnom poriadku. Napriek tomu bipartipacia prava
doposial’ nestraca svoj zrejmy vyznam.

S meniacim sa okolitym svetom, pochopitel'ne, vznikaju aj nové vyzvy, na ktoré musi
pravny poriadok reagovat. Nadalej vSak plati, ze dichotomicka del'ba prava ma nesporny
vyznam a posudzovanie vhodnej miery ingerencie medzi jej prvkami je potrebné vykonavat’ v
kazdom osobitnom pripade nanajvys citlivo. Samotni Rimania totiz oakavali vel’ké zmeny,
ktoré kazdy pravny poriadok musi podstipit’ a vnimali aj potrebu adaptacie. Zakladné princi-
py vyjadrené v prirodzenom prave vSak mali zostat’ zachované.

V tomto kratkom prispevku sa autor snazil nacrtnut’ niekol'’ko aktualnych pripadov prelina-
nia sa stkromného a verejné¢ho prava v slovenskom prave a posudit’ ich vhodnost’ a nevy-
hnutnost’. Aj na zéklade vysSie obsiahnutej analyzy mozno dospiet’ k zaveru, Ze tieto pripady
st naruSenim zdkladného principu, pricom kazd4 vynimka z pravidla by mala byt zGzena na
nevyhnutn mieru a jej legislativna Gprava by mala byt’ ¢o najprehl’adnejSia. To sa vo viace-
rych, autorom analyzovanych pripadoch nepotvrdilo, a de lege ferenda moéze byt pre sloven-
ského zakonodarcu potencidlnou vyzvou zamysliet sa nad moznou napravou vzniknutého
stavu.

KLUCOVE SLOVA
del'ba prava, spotrebitel’ské pravo, sukromné a verejné pravo, zakon o organizacii verejnych
Sportovych podujati, zaujmova tedria

KEY WORDS
Division of law, Consumer protection, Public and private law, Act on organization of public
sporting events, interests theory
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NATIONAL AND CONSTITUTIONAL IDENTITY
IN THE CASE-LAW OF CONSTITUTIONAL COURTS
OF THE VISEGRAD GROUP

NARODNA A USTAVNA IDENTITA V JUDIKATURE
USTAVNYCH SUDOV STATOV VYSEHRADSKEJ SKUPINY

Valéria Mihdlikova
Univerzita Pavla Jozefa Safarika v Kosiciach, Pravnicka fakulta
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ABSTRACT

After the inclusion of the EU's obligation to respect national identities of its Member States
into the primary law of the European Union, the notion of national identity has become an
object of the interest of constitutional courts of EU Member States. They have, at the same
time, started to use the notion of constitutional identity with regard to the European integra-
tion in their case-law. The object of this article is to analyse the case-law of the constitutional
courts of the Visegrad group regarding the notions of national identity and constitutional
identity and to analyse the means of using these concepts in their case-law, in particular with
regard to the use of the concept of national identity within the meaning of the Article 4 (2) of
the Treaty on European Union in the case-law of the Court of Justice of the European Union.

ABSTRAKT

Po tom, ¢o bola v primdrnom prave Eurdpskej iinie ustanovend povinnost Unie respektovat
narodné identity jej c¢lenskych statov, sa stal pojem narodna identita coraz castejsim objektom
pozornosti vstavnych siidov clenskych Statov Unie. Siicasne sa v judikatiire tychto siidov zacal
v suvislosti s eurdpskou integrdciou pouzivat pojem ustavna identita, mnohokrat spdjany pra-
ve s narodnou identitou. Cielom tohto clanku je pribliZit' judikaturu ustavnych sudov Statov
Vysehradskej skupiny zaoberajucu sa pojmami ndrodna identita a ustavnd identita
a zhodnotit sposob, akym su tieto koncepty v ich judikature vyuzivané, a to predovsetkym
s ohladom na vyuZitie konceptu ndarodnej identity v zmysle clanku 4 ods. 2 Zmluvy
o Europskej unii v judikature Sudneho dvora Eurdpskej unie.

I. INTRODUCTION

European Union is without any doubt an extraordinary project. However, the features
which make it extraordinary and also fascinating have many times become its stumbling
block. EU Member States, having voluntarily conferred the exercise of their competences on
the European Union while aiming to fulfil the objectives of the Union provided for in its
Founding Treaties, have oftentimes been a perfect example of cooperation in Europe. Howev-
er, their EU membership brings with it also obstacles arising from the very keystone of this
membership — limiting their competences. Gradual extension of the membership base as well
as the reforms of the Treaties have been accompanied by the endeavour to resolve the ongoing
issue — the relationship between the European Union and its Member States and their respec-
tive legal orders.
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One of the manifestations of this endeavour was the inclusion of the EU’s obligation to re-
spect national identities of its Member States into the primary law of the European Union, the
roots of which may be found in the times of the Maastricht Treaty' preparation. Specific at-
tention has been paid to this obligation during the preparatory work on the so called Constitu-
tional Treaty and later on the Lisbon Treaty from 2009. The result of the treaty-makers’ en-
deavour is therefore the Article 4(2) of the Treaty on the European Union (hereinafter referred
to as ,,TEU*) according to which ,,[tlhe Union shall respect the equality of Member States
before the Treaties as well as their national identities, inherent in their fundamental structures,
political and constitutional, inclusive of regional and local self-government. It shall respect
their essential State functions, including ensuring the territorial integrity of the State, main-
taining law and order and safeguarding national security. In particular, national security re-
mains the sole responsibility of each Member State.*

However, although the reference to the national identity in the EU primary law occurred
already in 1993, it was its changed version within the Lisbon Treaty, which has begun to at-
tract attention of EU Member States. And because of more frequent references to the national
identity in the submissions of national courts of EU Member States, the Court of Justice of the
European Union (hereinafter referred to as ,,CJEU*) could — although in a limited way — clari-
fy the possibilities of the Article 4(2) TEU's application in practice. Even though the number
of the CJEU's decisions regarding the national identity has increased over time, national iden-
tity in the EU law is still a notion which is approached differently within the literature. To this
situation contributes without doubt also a fact that certain — especially constitutional — courts
of EU Member States approach the notion of national identity differently and in sharp contrast
with the approach of the Court of Justice of the European Union.

The aim of this paper is to describe the way and circumstances in which the national and
constitutional identity is approached by constitutional courts of the Visegrad group and com-
pare their approaches with that of the Court of Justice of the European Union. Based on this
comparison, it will be possible to conclude whether the national and constitutional identity as
comprehended within the case-law of these constitutional courts corresponds to the concept of
national identity within the Article 4(2) TEU in a way in which the CJEU interprets it.

1. NATIONAL IDENTITY AND CONSTITUTIONAL IDENTITY AND PRACTICAL
ISSUES REGARDING THE APPLICATION OF THE ARTICLE 4(2) TEU

One of the matters contributing to ambiguities regarding the concept of national identity
within the EU law is its replacing by the concept of constitutional identity. Although the
CJEU in its judgments does not explicitly contest the link of the national and constitutional
identity,” it cannot be maintained that it uses these notions interchangeably. It is furthermore
questionable whether the very notion of constitutional identity is approached in the same way
by the CJEU and constitutional courts of EU Member States.

Within the scientific literature, it is possible to find the notions such as national constitu-
tional identity” as well as the cases when the authors use the notion of constitutional identity

Article F(1) of the Maastricht Treaty stated: ,,The Union shall respect the national identities of its Member States, whose
systems of government are founded on the principles of democracy.*

2 Treaty on the European Union, OJ C 202, 7.6.2016, p. 13-388.

See, in this regard, for example the judgment of the Court of Justice of 22 December 2010, Sayn-Wittgenstein, C-208/08,
EU:C:2010:806. Austrian government pointed out national provisions which are according to it a part of the Austrian
constitutional identity. Court of Justice stated that the above-mentioned provisions which may be considered to be a part
of the Austrian national identity may be taken into consideration while balancing a legitimate interest of Austria and the
right to free movement provided for by the EU law.

4 VON BOGDANDY, A. and SCHILL, S. Overcoming Absolute Primacy: Respect for National Identity under the Lisbon
Treaty. In Common Market Law Review. ISSN 0165-0750, 2011, vol. 48, no. 5, p. 1417 — 1453.
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and national identity without any regard to the situations within which they are used.’ Fur-
thermore, in the judgment of the Constitutional Court of Hungary, there is a notion of consti-
tutional self-identity used — without any further clarification — in connection with the notion
of national identity within the Article 4(2) TEU.®

According to Cloots, these notions cannot be used interchangeably. She claims that the ob-
ligation to respect national identities of the Member States, as enshrined in Article 4(2) TEU,
rests on different normative assumptions than the claim, made by certain constitutional courts,
that European law must comply with constitutional identity for it to be applicable in the do-
mestic legal order. Whereas the Union’s obligation to pay heed to national identity is ground-
ed in a liberal concern for the respectful treatment of the members of a multinational political
community, the constitutional courts’ preoccupation with constitutional identity rests on a
particular conception of sovereignty. Furthermore, according to Cloots, the Treaty makers had
good reasons for writing into the EU Treaty a requirement of respect for the Member States’
national identities rather than the States’ sovereignty or their constitutional identity.’

On the contrary, Bogdandy and Schill mention the obligation to respect the national consti-
tutional identity of EU Member States, by pointing out particularly the changed wording of
the previous Article 6 TEU® to today’s Article 4(2) TEU. According to them, the latter makes
it possible to overcome the idea of absolute primacy of EU law and to permit to domestic con-
stitutional courts to invoke, under certain limited circumstances, constitutional limits to the
primacy of EU law.’

Rosenfeld points out in this regard that it is necessary to differentiate modern constitutional
identity from national identity, however, two communities — national and constitutional — are
different, although they may overlap and their base may be exactly the same or at least closely
linked. Constitutional identity is therefore according to him constructed vis-a-vis national
identity, it is, however, consistent with it and has to be continuously in a dynamic tension
with national as well as other identities.'

The above-mentioned conceptual ambiguities regarding the concept of national identity en-
shrined in the Article 4(2) TEU are closely linked with its application in practice. National
identity used interchangeably as a constitutional identity — as an unamendable core of
a Member State’s constitution — would result in applying this concept as an exception to the
absolute primacy of the EU law over national law of EU Member States. Such understanding
of national identity would be contrary to the EU law which — according to the established
case-law of the CJEU — has primacy even over constitutional law of an EU Member State."'
However, approaching the obligation to respect the national identity as a somehow protective
element during EU law-making or as a possibility to justify not fulfilling obligations stem-
ming from EU law for a certain Member State would have foreseeable and less undesirable
effects and, what is more, fully consistent with the EU law.

As already mentioned, it is possible to find different opinions in the literature as regards
the application of the concept of national identity. According to Bogdandy and Schill, the

> BLAGOIJEVIC, A. Procedures Regarding National Identity Clause in the National Constitutional Court’s and the CJEU's
Case-law. In EU and Comparative Law Issues and Challenges. ISSN 2459-9425, 2017, no. 1, p. 210 — 237.

®  Decision of the Hungarian Constitutional Court of 30 November 2016, 22/2016 (XIL 5.) AB.

7 CLOOTS, E. National Identity, Constitutional Identity and Sovereignty in the EU. In Netherlands Journal of Legal Phi-

losophy, 2016, vol. 45, no. 2, p. 83 — 84.

Article 6(3) TEU in the wording of the Amsterdam Treaty stated: “The Union shall respect the national identities of its

Member States.”

°  VON BOGDANDY, A. and SCHILL, S. Overcoming Absolute Primacy: Respect for National Identity under the Lisbon
Treaty, op cit., p. 1420.

' ROSENFELD, M. Constitutional Identity. In ROSENFELD, M. and SAJO, A. The Oxford Handbook of Comparative
Constitutional Law. Oxford: Oxford University Press, 2012, p. 758.

" Decision of the Court of Justice of 17 December 1970, Internationale Handelsgesellschaft, 11-70, EU:C:1970:114.
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Article 4(2) TEU may be used as a possibility to overcome the absolute primacy of EU law
over national law, because it allows national constitutional courts to invoke, under certain
limited circumstances, constitutional limits to the primacy of the law of the European Union.'?
On the contrary, Guastaferro maintains that the Article 4(2) TEU should be applied within
ordinary functioning of the Union and its Member States, thus not only in exceptional cases."

ILLNATIONAL AND CONSTITUTIONAL IDENTITY IN THE CASE-LAW OF CON-
STIUTIONAL COURTS OF THE VISEGRAD GROUP

2.1.Poland

Polish Constitutional Court mentions in its case-law mostly constitutional identity of Po-
land, which is, however, part of more widely constructed national identity alongside traditions
and culture. In the case-law of Polish Constitutional Court, constitutional identity is clearly
linked with the sovereignty of Poland which — together with its independence — means con-
firmation of the primacy of Polish nation to determine its own fate. The normative manifesta-
tion of that principle is inter alia Article 90 of Polish constitution, in the light of which the
sovereignty of Poland is expressed in the inalienable competences of the organs of the state,
constituting the constitutional identity of the state.

According to the Polish Constitutional Court, the competences under the prohibition of
conferral manifest about a constitutional identity and thus they reflect the values the Constitu-
tion is based on. Constitutional identity is therefore ,,/...] a concept which determines the
scope of “excluding - from the competence to confer competences — the matters which consti-
tute [...] «the heart of the mattery, i.e. are fundamental to the basis of the political system of a
given state” [...], the conferral of which would not be possible pursuant to Article 90 of the
Constitution.“'*The competences under the prohibition of conferral are, among others, deci-
sions specifying the fundamental principles of the constitution and decisions concerning the
rights of the individual which determine the identity of the state, including, in particular, the
requirement of protection of human dignity and constitutional rights, the principle of state-
hood, the principle of democratic governance, the principle of a state ruled by law, the princi-
ple of social justice, the principle of subsidiarity, as well as the requirement of ensuring better
implementation of constitutional values and the prohibition to confer the power to amend the
Constitution and the competence to determine competences. The guarantee of preserving the
constitutional identity of the Republic of Poland has been Article 90 of the Constitution and
the limits of conferral of competences specified therein.'’

The concept of national identity enshrined in the Article 4(2) TEU is, according to the
Polish Constitutional Court, an equivalent of the concept of constitutional identity. The latter
is closely related to national identity which includes also traditions and culture. In this regard,
Trybunat Konstytucyjny pointed out to the Preamble of the Treaty on European Union, that
expresses one of the objectives of the European Union, which is to satisfy the desire to deepen
the solidarity between their peoples while respecting their history, their culture and their tradi-
tions. Polish Constitutional Court then noted that the idea of confirming one’s national identi-

'2° VON BOGDANDY, A. and SCHILL, S. Overcoming Absolute Primacy: Respect for National Identity under the Lisbon
Treaty, op cit., p. 3. Similarly, BESSELINK, L.F.M.: National and Constitutional Identity before and after
Lisbon. In Utrecht Law Review, ISSN 1871-515X, 2010, vol. 6, no. 3, p. 36 — 49.

3 GUASTAFERRO, B.: Beyond the Exceptionalism of Constitutional Conflicts: The Ordinary Functions of the Identity
Clause. Jean Monnet Working Paper 01/12.

:: Decision of the Polish Constitutional Court of 24 November 2010, K 32/09, p. 2.1.
Ibid.
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ty in solidarity with other nations, and not against them, constitutes the main axiological basis
of the European Union, in the light of the Treaty of Lisbon."®

As regards the conferral of competences, its limit is determined also axiologically in that
sense that the Republic of Poland and an organisation or an institution, onto which the compe-
tences have been conferred, must embody common system of universal values, such as the
system of democratic governance, observance of human rights.'” Trybunal Konstytucyjny also
added that the values expressed in the constitution and the Treaty of Lisbon determine the
axiological identity of Poland and the European Union. At that time only the draft of econom-
ic, social and political systems contained in the Treaty, which stipulates the respect for dignity
and freedom of the individual, as well as respect for the national identity of the Member
States, is fully consistent with the basic values of the Polish Constitution, confirmed in its
Preamble, which includes the indication of historical, traditional and cultural context that de-
termines national identity, which is respected in the EU within the meaning of Article 4(2) of
the Treaty on European Union.'®

As stated by Sledzinska-Simon a Ziotkowski, the concept of constitutional identity estab-
lished by the Polish Tribunal entails substantive limitations on the legislative power of grant-
ing consent for the ratification of international treaties conferring competences to an interna-
tional organization or institution. It also contains a competence norm addressed to the consti-
tutional adjudicator to ensure that the limits of conferral are not overstepped in this process. 19

2.2. Hungary

In relation to the Constitutional Court of Hungary, identity — national as well as constitu-
tional — is mentioned within the literature mostly in connection with the decision 22/2016
(XIL 5.) AB® regarding the interpretation of the Article E(2) of the Hungarian Constitution.”'
According to the Hungarian Constitutional Court, Article E(2) imposes limitations on the
transferred and jointly exercised competences. On the one hand, the joint exercising of
a competence shall not violate Hungary's sovereignty and on the other hand, it shall not lead
to the violation of constitutional identity.*

Similarly, as other constitutional courts, Hungarian Constitutional Court maintains that the
constitutional self-identity of Hungary is not a list of static and closed values and that it inter-
prets it on a case-by-case basis. Nevertheless, it mentions some constitutional values as an
example of what may constitute a constitutional identity — freedoms, the division of powers,
republic as the form of government, respect of autonomies under public law, the freedom of
religion, exercising lawful authority, parliamentarism, the equality of rights, acknowledging
judicial power as well as the protection of the nationalities living in Hungary.” The protection
of constitutional self-identity may be raised in the cases having an influence on the living
conditions of the individuals, in particular their privacy protected by fundamental rights, on

16 Tbid., p. 2.1.

7" Tbid., p. 2.2.

% Ibid., p. 2.2.

1 SLEDZINSKA-SIMON, A. and ZIOLKOWSKI, M.: Constitutional Identity of Poland: Is the Emperor Putting on the Old
Clothes of Sovereignty? [online] Available at: https://ssrn.com/abstract=2997407.

2 Decision of the Hungarian Constitutional Court of 30 November 2016, 22/2016, (XIL. 5.) AB.

Article E(2) of the Hungarian constitution states: “With a view to participating in the European Union as a Member State

and on the basis of an international treaty, Hungary may, to the extent necessary to exercise the rights and fulfil the obli-

gations deriving from the Founding Treaties, exercise some of its competences arising from the Fundamental Law jointly

with other Member States, through the institutions of the European Union. Exercise of competences under this paragraph

shall comply with the fundamental rights and freedoms provided for in the Fundamental Law and shall not limit the inal-

ienable right of Hungary to determine its territorial unity, population, form of government and state structure.”

2 Ibid., p. 53 and 54.

3 Ibid., p. 64 and 65.
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their personal and social security, and on their decision-making responsibility, and when
Hungary's linguistic, historical and cultural traditions are affected.”*

Hungarian Constitutional Court also emphasizes that the constitutional self-identity of
Hungary is a fundamental value not created by the Fundamental Law — it is merely acknowl-
edged by the Constitution of Hungary. Consequently, constitutional identity cannot be waived
by way of an international treaty and Hungary can only be deprived of its constitutional iden-
tity through the final termination of its sovereignty, its independent statehood. Although Hun-
garian Constitutional Court differentiates between sovereignty and constitutional identity, it
points out that these have several common points, thus their control should be performed with
due regard to each other.”

In connection with the above-mentioned judgment, Kochenov and Bard state that the defi-
nition of constitutional identity provided for by the Hungarian Constitutional Court is so
vague that it can be considered as an attempt of granting a carte blanche type of derogation to
the executive and the legislative from Hungary’s obligations under EU law.*®

While attempting to understand the notion of national as well as constitutional identity
from the Hungarian Constitutional Court’s point of view, it is almost impossible to overlook
the context and circumstances in which the above-mentioned decision was adopted.”’” Halmai
speaks in this regard of the abuse of constitutional identity and points out, inter alia, to the fact
that the wording ,,the achievements of our historical constitution® in the preamble of Hungari-
an constitution are utterly ambiguous, since no legal-scientific consensus exists in Hungary as
to its precise nature. He also adds that the thousand years of the Hungarian historical constitu-
tion — with the exception of some brief moments — the dominant approach was an authoritari-
an one. Moreover, he straightforwardly links the decision 22/2016 to the unsuccessful attempt
of the Hungarian government to change the constitution of Hungary in 2016 with the aim to
avoid obligations stemming from the EU law regarding the so called refugee quotas.

As stated by Halmai, when the Hungarian Constitutional Court protects Hungary’s consti-
tutional identity using the pretext of protecting the rights of asylum seekers against collective
expulsion, but aiming at not taking part in the joint European solution to the refugee crisis, it
does so in a way that is inconsistent with the requirement of sincere cooperation under Article
4(3) TEU. It promotes national constitutional identity without accepting the constitutional
discipline demanded by the European legal order. Such abuse of constitutional identity is
therefore according to him nothing but national constitutional parochialism.*®

It should be added that the attempts of Hungarian government resulted in the change of the
Hungarian constitution in 2018. In its changed wording, the protection of the constitutional
identity and Christian culture of Hungary shall be an obligation of every organ of the State.*

2.3. Czech Republic
Although the Czech Constitutional Court does not refer to Article 4(2) TEU in its decisions
directly, neither does it use the notion of constitutional identity,”” to the concept of constitu-

2 Ibid., p. 66.

2 Ibid., p. 67.

26 KOCHENOV, D. and BARD, P.: Rule of Law Crisis in the New Member States of the EU. The Pitfalls of Overem-
phasing Enforcement. RECONNECT, Working Paper No. 1, 2018. [online] Available at: https://reconnect-europe.eu/wp-
content/uploads/2018/07/RECONNECT-KochenovBard-WP_27072018b.pdf . P. 12.

Moreover, the overall impression is completed by the rules according to which Hungarian constitutional judges are
appointed.

HALMALI, G. Abuse of Constitutional Identity. The Hungarian Constitutional Court on Interpretation of Article E) (2) of
the Fundamental Law. In Review of Central and East European Law. ISSN 0925-9880, 2018, vol. 43, no. 1, p. 23 —42.
Article R(4) of the Fundamental Law of Hungary.
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tional identity corresponds in its case-law the concept of the so called material core of a con-
stitution. It comprises of essential attributes of a democratic state governed by the rule of
law the change of which is according to the Article 9(2) of the Czech Constitution impermis-
sible.’* As regards more concrete content of these essential attributes, it is a result of the in-
terpretation provided for by bodies applying the constitution in a concrete case. The guiding
principle is undoubtedly the principle of inherent, inalienable, non-prescriptible, and non-
repealable fundamental rights and freedoms of individuals, equal in dignity and rights. A sys-
tem based on the principles of democracy, the sovereignty of the people, and separation of
powers, respecting the cited material concept of a law-based state, is built to protect them.
According to the Czech Constitutional Court, these principles cannot be touched even by an
amendment to the constitution implemented formally in harmony with law, because many of
them are obviously of natural law origin, and thus the state does not provide them, but may
and must — as a constitutional state — only guarantee and protect them. However, a detailed
list of these principles cannot be found in any constitutional provision or in the Constitutional
Court’s case-law. As stated by Czech Constitutional Court itself, it has no ambition to make
such a list in a case or a catalogue either.”

Kosat and Vyhnanek, besides constitutional identity in its form given by the Czech Consti-
tutional Court, i.e. as an eternity clause, which they refer to as a legal constitutional identity in
its thin version, differentiate also a so called legal constitutional identity in its thick version,
comprised of additional principles of the substantive core that go beyond the eternity clause.
These principles include for example a republican form of government or the nature of the
Czech Republic as a unitary state that recognises territorial self-government. They also men-
tion a so called popular constitutional identity which — in contrast to the legal constitutional
identity which is based almost exclusively on the text of the Czech Constitution — goes be-
yond the constitutional text and is built around formative historical events in Czech as well as
Czechoslovak history that are more understandable by the people than the abstract constitu-
tional text. The popular constitutional identity comprises according to Kosatf and Vyhnanek
for example of the suffering of Czechs from the Germanisation and Catholisation of politics,
as well as the suppression of the autonomy of Czech lands under the Austrian Empire, the
creation of an independent Czechoslovakia in 1918, the Great Depression in the late 1920s
and early 1930s, the Munich Treaty of 1938 and the subsequent annexation of Czech lands by
the Third Reich in 1939, the 1946 free parliamentary elections and the subsequent communist
coup d’état in 1948, the Prague Spring in 1968, the Velvet Revolution of 1989 and the disso-
lution of Czechoslovakia in 1993.>*

This understanding of the constitutional identity is mentioned in relation to the decision of
the Czech Constitutional Court P1. US 5/12 regarding Slovak pensions.” Although the Czech
Constitutional Court ruled the CJEU's judgment in the Landtovda case to be ultra vires, it men-
tions also the constitutional identity of the Czech Republic ,[...] which it draws from the com-

30 Exception could be its decision of 31 January 2012, PI. US 5/12, however, in the obiter dictum of that decision the Czech

Constitutional Court only pointed out an alleged deficit of a fair trial before the CJEU in the case C-399/09 Landtova.

As regards the connection between the Czech constitutional identity and the material core of the Czech constitution, see

KOSAR, D. and VYHNANEK, L: Constitutional Identity in the Czech Republic. In CALLIESS, CH. a VAN DER

SHYFF, G.: Constitutional Identity in a Europe of Multilevel Constitutionalism. Cambridge: Cambridge University Press,

2020. ISBN 978-1-108-48043-7, p. 85— 113.

32 See decision of the Czech Constitutional Court of 3 May 2006, P1. US 66/04, p. 82.

3 See decision of the Czech Constitutional Court of 26 November 2008, P1. US 19/08, p. 93.

3* KOSAR, D. and VYHNANEK, L: Constitutional Identity in the Czech Republic, op cit., p. 109.

3 Decision of the Czech Constitutional Court of 31 January 2012, P1. US 5/12. See in that regard also KOMAREK, J.:
Czech Constitutional Court Playing with Matches: The Czech Constitutional Court Declares a Judgment of the Court of
Justice of the EU Ultra Vires; Judgment of 31 January 2012, P1. US 5/12, Slovak Pensions, XVIL In European Constitu-
tional Law Review. ISSN 1744-5515, 2012, vol. 8, no. 2, p. 323 — 337.
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mon constitutional tradition with the Slovak Republic, that is from the over seventy years of
the common state and its peaceful dissolution, i.e. from a completely idiosyncratic and histor-
ically created situation that has no parallel in Europe. “*°

However, according to Kosat and Vyhnanek, the eternity clause does not pose a practical
threat to the primacy of the EU law and the European integration because the Czech Constitu-
tional Court’s case-law can be considered quite euro-friendly.’’ As the only exception may
according to them be considered the decision of the Czech Constitutional Court in the Holu-
bec case, that, however, can be — in their regard — hardly seen as a true reflection of the
Court’s attitude towards EU law.*®

However, even if the above-mentioned decision was not considered as a reflection of the
Court’s attitude towards EU law, the Holubec decision as well as any other similar decision of
whichever constitutional court of an EU Member State constitutes, in our view, a threat to the
process of European integration. Such decisions may serve as an inspiration for some of the
more resistant constitutional courts of EU Member States®” which instead of a proper reason-
ing as regards the potential theoretical and practical issues regarding the application of the
concept of national identity in a concrete case only refer to the related case-law of other con-
stitutional courts.

Moreover, within the context of the relationship between the constitutional courts of EU
Member States and the Court of Justice of the European Union, a decision considered in the
literature to be a result of the frustrated constitutional court because of the situation in a given
state appears to be even more inappropriate. It also seems paradoxical that a constitutional
court emphasizing the necessity for the legal certainty and continuity of a constitution and its
interpretation adopted a decision that — as was already mentioned — reminds of an individual
excess resulting from an undesirable situation for the national constitutional court.

2.4. Slovak Republic

Constitutional Court of the Slovak Republic has not mentioned the Slovak constitutional
identity in relation to the EU law yet. However, it refers to the constitutional identity in its
decision P1. US 21/2014 where it cites the literature in relation to the implicit material core of
the Slovak constitution.”” According to the Slovak Constitutional Court, Slovak constitution is
a value-oriented constitution with its implicit material core, which is necessary to be identi-
fied ad hoc. It, however, cannot be an ad hoc process in sense that ,, a provision of the Consti-
tution is one time considered to be a part of the implicit core of the Constitution and later, in
another case, is considered to be an element beyond the scope of the implicit core of the Con-
stitution. “*'Such practice would be incompatible with the requirement of the legal certainty
and thus with the characteristics of a state based on the rule of law which are a necessary part
of an implicit material core of the constitution. ,, Searching for an implicit material core of the
Constitution is an ad hoc searching in a sense that in every case regarding a constitutionality
of a constitutional law, it is necessary to examine whether a challenged provision of the Con-
Stitution, which is allegedly breached by a constitutional law, is really a part of an implicit
material core of the Constitution. “*

Protection that is granted to the material core of the constitution serves as a protection of
fundamental principles on which a modern European state is based on. According to the Slo-

36 Decision of the Czech Constitutional Court of 31 January 2012, P1. US 5/12, part VII.

37 KOSAR, D. and VYHNANEK, L: Constitutional Identity in the Czech Republic, op cit., p. 101.
3% Ibid., p. 105.

3 As, for example, already mentioned decisions of the Polish and Hungarian constitutional courts.
40" Decision of the Slovak Constitutional Court of 30 January 2019, PL. US 21/2014, p. 55.

4 Ibid., p. 93.

# Ibid.
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vak Constitutional Court, the material core of the constitution is composed of principles of a
democratic state based on the rule of law within the meaning of the Article 1(1) of the Slovak
constitution. These principles — according to the Slovak Constitutional Court’s case-law — are
as follows: a principle of freedom, a principle of equality, a principle of human dignity,
a principle of sovereignty of people — a principle of democracy respectively —, a principle of
legality, supremacy of the constitution and laws, a principle of legitimacy, a principle of hu-
man rights and fundamental freedoms’ protection, a principle of legal certainty including pro-
tection of legally acquired rights and legitimate expectations as well as prohibition of direct
retroactivity, a principle of protection of people’s trust in a legal order, a principle of justice
known also as a principle of a state based on the rule of law, a principle of prohibition of arbi-
trariness — of prohibition of abuse of powers respectively, — a principle of proportionality,
a principle of division of powers including a system of checks and balances and a principle of
transparency or public control of the exercise of public authority.*® However, Slovak Consti-
tutional Court emphasizes that such a list of principles of a democratic state based on the rule
of law is not final.**

Such an understanding of a material core of a constitution is therefore very similar to the
understanding of a constitutional core or a constitutional identity within the case-law of the
Polish, Hungarian or Czech constitutional court. Its possible application is, however, still very
difficult to predict. Slovak Constitutional Court is in its case-law quite euro—friendly,45 it is
however necessary to point out that similar wording may be found in the case-law of other
constitutional courts of the Visegrad group. Nevertheless, it is for now reasonable to assume
that Slovak Constitutional Court would object to the violation of an implicit material core of
the Slovak constitution, it would however do so only in exceptional cases. In times of grow-
ing tensions though, it still remains a question where — according to Slovak Constitutional
Court — a borderline of such an exception would be.

ITII. NATIONAL IDENTITY WITHIN THE CASE-LAW OF THE CJEU

Attention to the particular case-law of the Court of Justice of the European Union was al-
ready paid elsewhere,*® we will, however, propose several conclusions in that regard.

Of a quite limited case-law of the CJEU regarding the national identity of EU Member
States, its significant part pays attention to a linguistic or cultural aspect of this concept®’ as
well as to the elements which are specific for a given Member State.” Court of Justice of the
European Union considers the national identity to be a legitimate aim, nevertheless, in a case
where a Member State refers to it, the CJEU applies a proportionality test.

However, in situations in which a Member State argues by the need of a higher fundamen-
tal rights protection,*’ the CJEU refuses non-compliance with the obligations stemming from

4 See the decision of the Slovak Constitutional Court of 30 January 2019, PL. US 21/2014, p. 95 and the literature cited
therein.

* Ibid.

4 See, for example, decisions of the Slovak Constitutional Court of 26 January 2011, Pl US 3/09 or of 29 April 2015, P1.

US 10/2014.

MIHALIKOVA, V.: Narodn4 identita ¢lenského $tatu ako dévod poskytnutia odlisnej miery ochrany zakladnych prav

v porovnani s Chartou zakladnych prav EU. In Acta Universitatis Carolinae Iuridica. ISSN 0323-0619, 2018, vol. LXIV

no. 4, p. 39-52.

See, for example, judgment of the Court of Justice of 2 June 1996, Commission v. Grand Duchy of Luxembourg, C-

473/93, EU:C:1996:263, judgment of the Court of Justice of 12 May 2011, Runevic-Vardyn, C-391/09, EU:C:2011:291

and judgment of the Court of Justice of 16 April 2013, Anton Las, C-202/11, EU:C:2013:239.

48 Judgment of the Court of Justice of 22 December 2010, Sayn-Wittgenstein, C-208/08, EU:C:2010:806 and judgment of

the Court of Justice of 2 June 2016, Wolffersdorff, C-438/14, EU:C:2016:401.

Which, as results from the above mentioned case-law of the constitutional courts of the Visegrad group, is a part of their

constitutional identity. This fact was referred to by Spanish government in its comments in the proceedings before the
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the EU law even when the Member State refers to its constitutional identity if it is necessary
to maintain primacy, unity and effectiveness of EU law.’" It should not be overlooked in this
regard that values which are mentioned by most of the constitutional courts in this context
correspond to values on which the European Union is based and which are enshrined in the
Article 2 TEU.”! It is therefore — in our view — understandable that the CJEU does not accept
non-compliance with the EU law obligations by a Member State based on that Member
State’s understanding of values which are promoted and respected by the European Union
itself.

IV. CONCLUSION

As results from the above-mentioned, constitutional courts of the Visegrad group” mostly
use the concept of national identity understood as a material core of a constitution which can-
not be affected not only by the European Union but also by the constituent power of the given
state.

With the exception of the Slovak Constitutional Court, in relation to which it is only possi-
ble to speculate as regards its understanding of the national identity within the context of the
Article 4(2) TEU, constitutional courts of the Visegrad group tend to be more resistant in rela-
tion to the Court of Justice of the European Union as well as the European Union in general.
In the decision P1. US 5/12, the Czech Constitutional Court did not mention a violation of the
constitutional identity of the Czech Republic, its approach however shows that it may come to
this conclusion in the future. Moreover, it is impossible to overlook circumstances in Poland
and Hungary when it comes to decisions of Polish and Hungarian constitutional courts.

We argue that the Article 4(2) TEU should not be an instrument used by constitutional
courts in exceptional cases of conflict of the EU law and constitutional law of EU Member
States and that it does not correspond to the concept of constitutional identity as an unchange-
able core of a constitution or an eternity clause. National — or within the constitutional courts’
point of view constitutional — identity would in this context be understood as a possibility of
constitutional courts to rule that the EU law or an act of the European Union which only they
would consider to be a part of the constitutional identity of a given state is inapplicable. The
approach of constitutional courts of EU Member States is therefore in our view in contrast
with the nature of the EU legal order. The concept of constitutional identity as they under-
stand it does not correspond to the concept of national identity enshrined in the Article 4(2)
TEU, in the sense of which the Member States should argue with the national identity only in
proceedings before the CJEU and the EU legislator should take national identity of a Member
State into consideration during the EU legislative process.

Even if we considered remarks regarding the constitutional identity in the case-law of the
constitutional court isolatedly from the concept of national identity within the meaning of the
Article 4(2) TEU,™ it cannot be overlooked that in the case-law of these courts, the idea of
protection of constitutional identity is used — in particular in comparison with constitutional
courts of Germany, Italy or Spain — in an unreasonable way. References to the constitutional

Court of Justice in the case C-399/11 Melloni as well as Italian or German constitutional court in their decisions regard-
ing a constitutional identity.

See MIHALIKOVA, V: Nérodna identita ¢lenského 3tatu ako dévod poskytnutia odlignej miery ochrany zakladnych prav
v porovnani s Chartou zakladnych prav EU, op cit..

Article 2 TEU states: “The Union is founded on the values of respect for human dignity, freedom, democracy, equality,
the rule of law and respect for human rights, including the rights of persons belonging to minorities. These values are
common to the Member States in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and
equality between women and men prevail.”

With the exception of the Constitutional Court of the Slovak Republic.

Since it is not our aim to doubt the significance of the constitutional identity as such.
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identity in the decision in which the constitutional court states that the act of the Union is an
act ultra vires or in the decision adopted by the constitutional court which is referred to as
political®® constitute an undesirable occurrence in the process of European integration and are
in contrast with the ideas of the openness towards the EU law declared in other decisions of
the mentioned constitutional courts. The example of this may be the Czech Constitutional
Court which often uses as an inspiration the case-law of the German Constitutional Court and
refers to it in its decisions,55 however, in its decision in the case Holubec, it maintained that
the CJEU's judgment constitutes an act ultra vires without initiating proceedings before the
CJEU and posing a preliminary question. It thus did not comply with the requirements of de-
claring an EU act to be an act ultra vires as drawn up by the German Constitutional Court in
its case-law.”

It is not, we believe, very presumptuous to say that even the most passionate supporters of
deepening of European integration do not doubt the significance of values which generally
constitute a material core of constitution. However, in the interest of common and mutually
advantageous functioning of the EU Member States and the EU itself, it would be without
doubt desirable if some of the constitutional courts re-evaluated their application of the con-
cept of national or constitutional identity. National identity within the context of Article 4(2)
TEU should be in our view referred to by the EU Member States and in particular by their
constitutional courts mainly in proceedings before the CJEU and with the use of references
which would provide for reasons to apply this concept as a legitimate aim recognized by the
European Union. Values inherent in the constitutional identities of EU Member States in the
sense of a material core of a constitution or a so called eternity clause should — in compliance
with the principle of sincere cooperation of Union and its Member States — be also an object
of an open dialogue in the preliminary question proceedings, in particular taking into account
the fact that it is also in the interest of the European Union to have these values promoted and
respected — especially in times when their violation is pointed out in relation to Member
States the constitutional courts of which do not hesitate to claim that the constitutional identi-
ty may be violated in a given case and find a reason for not fulfilling the obligations stemming
from the EU law. It thus resembles a ,,pot calling the kettle black* situation. It, however,
seems that in this case, the kettle stays clean.

KEY WORDS
national identity, constitutional identity, constitutional courts of the Visegrad group states,
Court of Justice of the European Union

KLCUCOVE SLOVA
narodnd identita, Gstavna identita, Gstavné sudy Statov Vysehradskej skupiny, Sudny dvor
Europskej tinie

% See, for example, HALMAI, G.: The Hungarian Constitutional Court and Constitutional Identity. Verfassungsblog, 2017.

[online] Available at: https://verfassungsblog.de/the-hungarian-constitutional-court-and-constitutional-identity/

Including the idea of the so called Europarechtsfreundlichkeit, i.e. the openness towards EU law.

It also fulfilled that requirement and submitted a preliminary question for example in the case Gauweiler. See the deci-
sion of the German Constitutional Court of 14 January 2014, 2 BvR2728/13.
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ABSTRACT

The article deals with the concept of common good in New Natural Law theory in the concep-
tion of its main representative John Finnis. At the beginning it concentrates on the description
of common good and its importance in the context of the meaning of human existence. This has
clear parallels with the description of common good in current catholic social teaching and it
draws significantly from the teaching of St. Thomas Aquinas. The article continues with some
critical views on Finnis’s description and alternative natural law theory of common good. The
importance of the concept of common good in New Natural Law theory is analyzed at the end
of the article.

ABSTRAKT

Clanek se vénuje analyze konceptu obecného dobra v uceni Nové teorie piirozeného prdava
v pojeti jejiho hlavniho predstavitele Johna Finnise. Na zacatku se zabyva vymezenim obecné-
ho dobra a jeho vyznamu v souvislosti se smyslem lidské existence. To ma jasné paralely s po-
pisem obecného dobra v soucasném katolickém socialnim uceni a vyznamné cerpa z uceni To-
mase Akvinského. Na to navazuje ukdazka nékolika kritickych pohledii na Finnisovo pojeti a
zdroven alternativni prirozenopravni teorie obecného dobra. V zaveru je pak pojedndno o vy-
znamu konceptu obecného dobra v uceni Nové teorie prirozeného prava.

L. INTRODUCTION

In the frames of thinking about the idea of the common good in the conception of New Nat-
ural Law theory we can focus on three main questions. The first explores the very content of
the concept of common good in the doctrine of this legal philosophical school. It is also possi-
ble to ask whether such a concept of common good is in accordance with the doctrine of St.
Thomas Aquinas. Finally, the third question seeks to justify possible deviations from the tho-
mistic tradition. The following paragraphs should attempt to find answers to these questions.

I1. FINNIS’S DEFINITION OF THE COMMON GOOD

Finnis’s definition of the common good begins with an explanation of the concept of com-
munion, which is a form of unifying relationship between human beings.' While Finnis repre-
sents the existence of diverse dimensions of unity in the human community, such as unity be-
tween persons, which is a function of their common physical and biological characteristics, his
parti2cular interest is focused on the relationship between persons that arises through joint ac-
tion.

' FINNIS, J. Natural Law and Natural Rights. Oxford: Oxford University Press, 1980, p. 136.
Ibid., p. 137.
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The community exists in this respect where there is coordination of the activities of persons
over time with a view to a common objective.’ Finnis notes that there are different forms of
community of varying degrees of intensity — from business associations (in which participants
have private objectives, but have a common interest in the pursuit of certain conditions that
facilitate the pursuit of their respective objectives) to that of friendship (in which the collabora-
tion of each person is at least partly for the sake of the other person, and the common objective
is the mutual realization of individual goals).* All such forms of community are characterized
by sharisng some goals among the members of the community, explaining their ongoing coop-
eration.

Finnis suggests that the common good denotes the common goal of the members of the
community. He describes the common good as a set of conditions that allow members of the
community to achieve a reasonable goal or to reasonably realize the values for which they have
reason to cooperate (positively or negatively) within the community. Finnis notes that this term
of common good is associated with two other meanings — first, that fundamental values are
good for all human beings, and second, that each of the fundamental values is in itself a form
of common good in that each good can be accomplished in an infinite number of ways and an
unlimited number of persons.”

According to Finnis, the promotion of the common good of the community is a requirement
of practical reason to guide individuals to pursue fundamental values. Since each of the funda-
mental values is equally good for all members of society, the pursuit of fundamental values by
an individual cannot be done in a way that takes into account only personal gain; rather, they
must be considerate of the ideal of integral human fulfillment.” The demand for the promotion
of the common good is a reworking of the master principle of morality (which means that all
human choices should be open to integral human fulfillment) because it is human behavior in
the context of social life and any aspirations for fundamental values are relevant which depends
on joint cooperation.®

In formulating this concept of common good, Finnis draws on Aristotle’s writings on the na-
ture and purpose of the community and refers to a treatise by St. Thomas Aquinas on the com-
mon good in the Summa Theologiae.” His definition bears clear parallels to the description of
the common good found in contemporary Catholic social teaching, most notably seen in the
document Gaudium et Spes (Pastoral Constitution on the Church in the Modern World) issued
in 1965."° Finnis’s characteristic of the common good also resembles the definition of John
Rawls, who describes the common good as certain general conditions that are equally advanta-
geous for everyone in the sense.!' While Rawls’s definition emphasizes the generality of the
benefit provided by the conditions in question, Finnis’s definition differs in that the conditions
representing the common good are prerequisites for fulfilling human life.

Two aspects of Finnis’s description of the common good can be emphasized. First, the de-
scription is clearly instrumental — according to him, the common good facilitates the prosperity

Ibid., p. 152.

FINNIS, J. Natural Law and Natural Rights. Oxford: Oxford University Press, 1980, p. 139.

Ibid., p. 153.

Ibid., p. 155.

Ibid., p. 451.

Ibid., p. 456.

Ibid., p. 160.

Article 26 — ,,Because of the increasingly close interdependence which is gradually extending to the entire world, we are
today witnessing an extension of the role of the common good, which is the sum total of social conditions which allow pe-
ople, either as groups or as individuals, to reach their fulfillment more fully and more easily. The resulting rights and obli-
gations are consequently the concern of the entire human race. Every group must take into account the needs and legitimate
aspirations of every other group, and even those of the human family as a whole.” - https://www.cctwincities.org/wp- con-
tent/uploads/2015/10/Gaudium-et-Spes-Pastoral-Constitution-on-the-Church-in-the-Modern-World.pdf.

""" RAWLS, I. 4 Theory of Justice. Cambridge: Harvard University Press, 1971, p. 246.

oI R - . Nty
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of members of society in all possible forms. Finnis says that this understanding of the common
good does not imply that all members of the community must have the same goals, only that
there is a set of conditions that must exist in terms of people’s ability to achieve their goals.'?
However, it should be noted that Finnis strictly resists the interpretation of the common good
by strictly instrumental concepts and recognizes that the common good involves the natural
prosperity of the community as a whole, and not just the specific prosperity of individuals or
groups within that community."

Second, Finnis’s description of the common good is in itself a description of the importance
of cooperation among community members. The common good is the reason for the collabora-
tion of the people forming the community — this cooperation is necessary because of the shared
goal of realizing and maintaining the conditions that enable individuals and groups within the
community to pursue goals that enable the fulfillment of human life."*

There are two other terms that are important for Finnis’s description of the common good.
The first is complete community. This term has its origin in classical thinking, most often asso-
ciated with Aristotle and the Greek polis. According to Finnis, the need for complete commu-
nity arises from the inability of other forms of community (including family and friends) to
ensure all aspects of human prosperity. For Finnis, the concept of a complete community is
fundamentally linked to the question of the common good, as it aims to ensure a set of material
and other conditions that will support the personal development of each individual.'

The second important term is the principle of subsidiarity. This principle, which was given
its first formal expression in Catholic social teaching in the early twentieth century (Encyclical
of pope Pius XI Quadragesimo Anno of 15 May 1931), means that what individuals can do on
their own initiative and at their own initiative is not to be taken from their hands and trans-
ferred to society. Equally, it is against justice when it translates into larger and higher commu-
nities what they can and do well in smaller and lower communities. '

Finnis applies the principle of subsidiarity to emphasize that the common good cannot be
properly achieved where opportunities for individual initiatives are fully replaced by joint ac-
tions.!” This can certainly be seen as a critique of the communist concept of society. Therefore,
it is important for those who run states to keep in mind that the more perfectly this principle of
subsidiarity is maintained, the better the individual groups are grouped into a hierarchical sys-
tem, the stronger the social authority and the influence of the state and the better and happier
state.'®

Since he first defined his concept of common good, Finnis has developed a more sophisti-
cated concept of common good within a complex society, through an analysis of those writings

"> FINNIS, J. Natural Law and Natural Rights. Oxford: Oxford University Press, 1980, p. 156.

" FINNIS, J. Natural Law and Natural Rights. Oxford: Oxford University Press, 1980, p. 459.

4 DUKE, G. Finnis on the Authority of Law and the Common Good. Legal Theory, Vol. 19, 2013, p. 48.

15 FINNIS, J. Natural Law and Natural Rights. Oxford: Oxford University Press, 1980, p. 148.

Article 79 — ,,As history abundantly proves, it is true that on account of changed conditions many things which were done
by small associations in former times cannot be done now save by large associations. Still, that most weighty principle,
which cannot be set aside or changed, remains fixed and unshaken in social philosophy: Just as it is gravely wrong to take
from individuals what they can accomplish by their own initiative and industry and give it to the community, so also it is
an injustice and at the same time a grave evil and disturbance of right order to assign to a greater and higher association
whatlesser and subordinate organizations can do. For every social activity ought of its very nature to furnish help to the
members of the body social, and never destroy and absorb them.“ - http:/www.vatican.va/content/pius-
xi/en/encyclicals/documents/hf p-xi enc 19310515 quadragesimo -anno.html.

7" FINNIS, J. Natural Law and Natural Rights. Oxford: Oxford University Press, 1980, p. 168.

Article 80 — ,,The supreme authority of the State ought, therefore, to let subordinate groups handle matters and concerns of
lesser importance, which would otherwise dissipate its efforts greatly. Thereby the State will more freely, powerfully, and
effectively do all those things that belong to it alone because it alone can do them: directing, watching, urging, restraining,
as occasion requires and necessity demands. Therefore, those in power should be sure that the more perfectly a graduated
order is kept among the various associations, in observance of the principle of "subsidiary function," the stronger social au-
thority and effectiveness will be the happier and more prosperous the condition of the State. —
http://www.vatican.va/content/pius-xi/en/encyclicals/documents/hf p-xi_enc 19310515 quadragesimo -anno.html.
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by St. Thomas Aquinas dealing with the function of state authorities and law. It assumes that,
according to Aquinas, there is a common good that is specific to the political community and is
called the public good."

The special political common good differs from the private good of individuals and families
in the political community and consists of interpersonal good, namely justice and peace. The
importance of the public good is that it provides support for the pursuit and realization of pri-
vate good.”’

Finnis refuses to interpret Aquinas in the sense that the political general good is confused
with the general virtue (the full fulfillment of the lives of all members of the political commu-
nity), suggesting that political authority and law should aim at achieving full virtue for all
members of the community.?' Instead, Finnis argues that the public good should be understood
as limited and instrumental, and the task of the government is to preserve justice and peace
(conditions that individuals and families cannot adequately safeguard on their own) so that
members of the community can live a virtuous life.””

II1. SUBSTANTIAL CRITICISM OF FINNIS’S CONCEPT

The new conception of the common good was the subject of a number of comments and
criticisms. Finnis’s concept of the common good was questioned mainly because of the way in
which he describes the relationship between individuals and society. It was also criticized for
its instrumental nature, the relationship between good and realization of virtue, and the role of
state authority and law in connection with this realization.

American professor of theology Ernest Fortin argued that Finnis’s conception of the com-
mon good rejects the idea that people are united in a shared commitment to a common goal.
Fortin argues that, according to Finnis, human beings are not part of the community, but atoms
that are friendly to others and often need them, yet they can freely organize their life or life
plans, provided they do not interfere with the freedom of others. According to Fortin, this rep-
resents a departure from the perception of people in the concept of St. Thomas Aquinas as part
of a complete community to which individual people are perceived as imperfect to perfection.”

Finnis’s description of the political common good has proven controversial, especially be-
cause he claims to accurately reflect Aquinas’s own understanding of the concept. While Finnis
argues that Aquinas’s public welfare is instrumental towards the private good of individuals
and families, some argue that for Aquinas, the political common good lies in the virtuous life
of the political community and its shared happiness.**

Other authors suggest that Aquinas clearly states that people have a natural inclination to
live in political society and can achieve life fulfillment through participation in the political
community, and in this respect the political community must be understood as a matter of
course rather than as a tool for private values.”> While Finnis argues that the role of political
authority and law is merely to provide the justice and peace necessary for people to realize a
good life themselves, other thinkers argue that for Aquinas the primary purpose of government
and law is to guide people to virtue.

According to American professor of philosophy (and dean of Thomas Aquinas College)
John Goyette Thomas Aquinas sees the importance of human law not only in limiting human
behavior, but also in helping those who have the capacity to grow in virtue by specifying the

19 FINNIS, J. Aquinas: Moral, Political, and Legal Theory. Oxford: Oxford University Press, 1998, p. 226.

2 FINNIS, J. Aquinas: Moral, Political, and Legal Theory. Oxford: Oxford University Press, 1998, p. 237.

2l Ibid., p. 222.

2 bid., p. 231.

2 FORTIN, E. The New Rights Theory and the Natural Law. The Review of Politics, Vol. 44, No. 4, 1982, p. 598.

2 GOYETTE, J. On the Transcendence of the Political Common Good: Aquinas versus the New Natural Law Theory. Natio-
nal Catholic Bioethics Quarterly, Vol. 13, No. 1, 2013, p. 138.

2 DEWAN, L. St. Thomas, John Finnis, and the Political Good. The Thomist, Vol. 64, No. 3, 2000, p- 368.
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requirements of natural law. The ultimate goal of the law is to guide people to a virtuous life,
peacekeeping is only one intermediate step.”®

Finnis argues that, in addition to defining the common good as a set of conditions that facili-
tate the prosperity of the members of society, the common good can also be properly under-
stood as the prosperity of the community as a whole, as a universal common good.”” As long as
Finnis acknowledges that there is a sense in which integral human fulfillment is truly common,
and that man’s full bloom occurs in part despite self-realization, it is probably wrong to say
that Finnis’s understanding of the common good is based on characterizing people as atoms.

However, it is true that although Finnis considers people to be part of a complete communi-
ty, it does not consider that this community is a precondition for participating in the basic
good. According to him, individuals and families directly participate in fundamental values.
The importance of a complete community as complete refers to its ability to provide individu-
als and groups within the community with all the conditions and resources necessary for them
to realize core values.™®

Finnis confirmed that individuals have a fundamental area of freedom and responsibility for
realizing virtue within the fundamental values, and in this respect neither the political commu-
nity nor the authorities can replace the responsibility of individuals and families for their own
life fulfillment.””

IV. AGGREGATIVE CONCEPTION OF THE COMMON GOOD

American natural law theorist (and Georgetown University professor) Mark Murphy, offers
an aggregative conception of the common good, which he describes as that state of affairs in
which all the members of a political community are fully flourishing.”® The aggregative con-
cept is based on the assumption that the state in which human life flourishes is the fundamental
reason for political action in the relevant political community.

According to Murphy, the state of affairs in which more than one person prosperes is an
even stronger reason for political action, since it encompasses the good of all these persons and
therefore involves more than good than in a situation in which only one person prosperes. The
ideal of an aggregative common good represents a logical extension of this argument about the
common good and encompasses the good of all members of the political community.*!

In some respects, Murphy’s concept of common well-being is not radically different from
Finnis’s. In describing a situation in which all persons are fully prosperous, the aggregative
common good mirrors the ideal of the integral fulfillment of man, which Finnis describes as
the main objective of the first principle of morality. The demand for the promotion of the
common good was described by Finnis as a specification of this main moral principle.**

It should also be noted that both theoreticians do not perceive the full flourishing of persons
as an achievable goal, but rather as an ideal to guide human aspiration for fundamental values.
However, an important difference can be noted in Murphy’s and Finnis’s own characteristics of
the common good. According to Finnis, the common good is the way to the integral fulfillment
of man; the common good is described as a set of conditions that facilitate this ideal. Murphy
characterizes Finnis’s description of the common good as instrumental. To him, the aggrega-
tive common good is a state in which all members of the political community fully prosper;

% GOYETTE, J. On the Transcendence of the Political Common Good: Aquinas versus the New Natural Law Theory. Natio-

nal Catholic Bioethics Quarterly, Vol. 13, No. 1, 2013, p. 141.
27 FINNIS, J. Natural Law and Natural Rights. Oxford: Oxford University Press, 1980, p. 459.
28 FINNIS, J. Aquinas: Moral, Political, and Legal Theory. Oxford: Oxford University Press, 1998, p. 244.
29
Ibid., p. 236.
3 MURPHY, M. Natural Law in Jurisprudence and Politics. Cambridge: Cambridge University Press, 2006, p. 61.
31 .
Ibid., p. 63.
32 FINNIS, J. Natural Law and Natural Rights. Oxford: Oxford University Press, 1980, p. 451.
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Murphy’s conception therefore identifies the common good with the ideal of integral human
fulfillment.”

Murphy argues that the aggregative concept of the common good is superior to the instru-
mental concept, because in relation to the explanation of devotion to the common good, the
instrumental concept ultimately depends on the aggregative concept to achieve its normative
coherence. According to Murphy, explanation of why people are obliged to promote the com-
mon good of their community, as described by Finnis as a requirement of practical reason,
cannot be found in the concept of common good itself, because practical rationality is not driv-
en solely by considerations of instrumental good.™

The requirement to promote the common good only makes sense if it can relate to an inter-
nal good for which the general good is instrumental. For Murphy, this means taking into ac-
count the full flowering of people in society, as described in his aggregative concept. Murphy
further argues that the instrumental conception of the common good is not truly general, since
the instrumental common good is evaluated by each person as a means of achieving their own
goal. This implies that people are not really involved in the realization of the common goal, but
are interested in the aspect of the common good that is good for an individual. Murphy argues
that instrumental common good can be truly general only if it is related to the goal of fully real-
izing the prosperity of all persons in the society, a state described in the concept of aggregative
common good.

Finnis affirmed the sense that the common good can be understood in terms of the desirable
flourishing of the community; as such, his concept of general well-being is not exclusively
instrumentalist. But to the extent that Finnis’s description of the common good is truly instru-
mental in nature, the essence of Murphy’s criticism remains relevant.

As we have seen, Finnis describes the common good as a common goal, a justification for
the cooperation of people in society. The common goal is to create conditions that facilitate the
prosperity of members of society; all these persons must have this set of conditions at their
disposal as a prerequisite for further personal development. The aim is therefore common in
the sense that it is shared and has a common meaning for members in relation to their individu-
al prosperity. Therefore, it does not seem that the aggregative concept of common good adds to
the authentic generality of Finnis’s common good.

One can also consider Murphy’s argument concerning the normative power of the common
good. Murphy argues that the instrumental concept fails to explain why people are required to
promote the common good. It emphasizes that practical reason is guided only by reference to
the inner values against which the other values are only instrumental.’® He further submits that
the aggregative common good is capable of exerting normative influence in relation to practi-
cal reason, since it is itself characterized as an intrinsic value which consists of the develop-
ment of all persons within all fundamental values.

However, it is not clear that recognizing the fundamental nature of intrinsic values as a
guide to human behavior reduces the importance of instrumental values in the process of prac-
tical reasoning. As Finnis notes, practical reasoning is a process that responds to the directive
nature of objectives in the form of fundamental values and essentially involves determining the
correlation of these objectives as well as the means to implement them.’” It confirms that in-
strumental values have a normative meaning for practical thinking. Instrumental values them-
selves are a reason for action, as they are a means to realize fundamental values.

33 MURPHY, M. Natural Law in Jurisprudence and Politics. Cambridge: Cambridge University Press, 2006, p. 65.

3 MURPHY, M. Natural Law in Jurisprudence and Politics. Cambridge: Cambridge University Press, 2006, p. 67.

35 Ibid., p. 68.

36 Ibid., p. 69.

37 FINNIS, J. Foundations of Practical Reason Revisited. The American Journal of Jurisprudence, Volume 50, Issue 1, 2005,
p. 120.
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These arguments testify to the strength of Finnis’s concept of the common good and can be
considered more appropriate than the aggregative concept. The characterization of the common
good as a set of conditions that facilitate the attainment of fundamental values, rather than as a
condition that itself indicates the full development of people, allows a better consideration of
the importance of instrumental values in relation to human fulfillment and practical thinking.

This conclusion can be illustrated by the value that is present in national security. National
security is not in itself a fundamental value, but has obvious implications for the ability of
members of society to implement different life plans. Murphy’s characteristics of the common
good leave little room to emphasize the importance of national security as an instrumental
good. This concept describes the situation in which all persons in society develop fully, with-
out recognizing the conditional nature of this development and the factors necessary to realize
the anticipated state of affairs.

By contrast, in the Finnis’s conditional concept, protecting members of society from internal
or external threats can be appreciated for their contribution to creating an environment in which
people are able to realize fundamental values, and can thus easily be described as an important
part of the common good promoted for human welfare.

V. THE ROLE OF THE COMMON GOOD IN NEW NATURAL LAW THEORY

John Finnis interprets the notion of authority, rights and duties in terms of their relationship
to safeguarding the general good of the political community. It further characterizes justice and
human rights as fundamental aspects of the content of the common good and asserts that the
authority of law depends on the extent to which the law and political authority support the
common good.*®

New Natural Law theory explains authority as the need for society as a whole to achieve the
common good. According to Finnis, life in a political society is characterized by the need to
coordinate the various interests of individuals and groups and to solve coordination problems
that usually require the choice of concrete actions from a range of sensible options.” Finnis
therefore claims that the basis of authority is the ability to support the general good of society
by addressing its coordination problems. The importance of authority to the common good is
essential to the ruler’s ability to convince members of society of the reasons for compliance.*

According to Finnis, the focal point of the law is the rules laid down by a certain authority
for a particular society and aimed at sensible solutions to coordination problems in the interest
of the common good.*' The law is therefore also characterized in terms of its purpose, namely
the promotion of the common good of society. The characteristics of the legal order are also in
themselves relevant to the realization of the common good. As Finnis explains, the rule of law
(which states that laws should be effective in the future, clear, published and relatively stable)
brings greater clarity and predictability for interpersonal relationships and protects individuals
from certain forms of abuse by the authority in society. At the same time, this increases the
ability of individuals to channel their lives as they see fit.**

Finnis argues that the legal commitment is based on the principle that the common good re-
quires community members to comply with the legal provisions established as authoritative
solutions to society’s coordination problems.* It thus combines the characteristics of a legal
obligation with its explanation of authority, both terms being explained with reference to the
needs of the common good. The New Natural Law theory further asserts that due to its rela-

3 CROWE, J. Natural Law Theories. Philosophy Compass, Vol. 11, Issue 2, 2016, p. 97.
3 FINNIS, J. Natural Law and Natural Rights. Oxford: Oxford University Press, 1980, p. 232.
40
Ibid., p. 246.
1 Ibid., p. 276.
2 bid., p. 270.
 Ibid., p. 315.
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tionship to the promotion of the common good, a legal obligation is essentially a moral obliga-
tion. According to Finnis, the comprehensive coordination and regulation of social life for the
common good, which is enforced by law, can only be successfully achieved if community
members take their legal obligations so seriously that they take precedence over any other per-
sonal goal or preference.**

Finally, the New Natural Law theory also asserts that the authority of rulers and the rule of
law depend fundamentally on whether these rulers and rules support the common good, in par-
ticular by respecting the principles of justice and human rights. Finnis describes justice as a
relational concept that deals with the specification of the rights and obligations of persons and
the determination of the appropriate balance in interpersonal relationships.*

According to Finnis, the requirements of justice are the consequence of the requirement of
common sense, which states that persons should support the common good of their communi-
ty.*® These requirements are principles that must be generally respected in order for community
members to realize their life goals without unduly interfering with others. This can be de-
scribed as the common formation of the content of the common good, which is part of condi-
tions facilitating individual prosperity.

Furthermore, the New Natural Law theory identifies human rights as a concrete expression
of the requirements of justice, as they specify more aspects of individual well-being to be re-
spected by others in the context of social life. The protection of human rights is a fundamental
dimension of the common good.*” Since authority is premised upon the opportunity it provides
for promoting the common good, it is fundamentally deficient where it is exercised in a manner
contrary to the common good.

According to the New Natural Law theory, the prerequisite for authority is the opportunity it
provides in promoting the common good. Social authority has a fundamental problem if it is
exercised in a way that is contrary to the common good. With a focus on legal rules, Finnis
states that the presumed moral authority of laws is compromised when laws are unfair — for
example, if laws promote private benefits, provide for an unfair distribution of benefits and
obligations between different individuals or violate individual human rights.**

The New Natural Law theory further argues that where laws are not intended to promote the
common good, this has negative consequences for the moral obligation to observe them —
Finnis suggests that unjust laws do not in themselves create a moral obligation to observe
them, although they may remain formally binding.*

VI. CONCLUSION

Finnis argues that the common good allows members of society to pursue the goals that un-
derlie their fulfilled lives. However, this characteristic of the common good was criticized for a
simplistic view of the relationship between individuals and the communities to which they be-
long. Obviously, most of the controversy over Finnis’s description of the political common
good stems from a mismatch between Finnis and his critics about the correct interpretation of
Thomas Aquinas’s writings. Some of Aquinas’s texts are prone to different interpretations and
passages can be found that clearly support the arguments of both Finnis and his critics. How-
ever, Finnis’s approach to describing the common good agrees with his overall understanding
of the autonomy and responsibility of persons in relation to the goal of human prosperity.

a4
Ibid., p. 319.

4 FINNIS, J. Natural Law and Natural Rights. Oxford: Oxford University Press, 1980, p. 161.

46 .
Ibid., p. 164.

47 Ibid., p. 218.

® Ibid., p. 352.

* Ibid., p. 359.
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The various criticisms of Finnis’s conception of the common good do not deny the main
idea that there are certain conditions that are necessary for the realization of fundamental val-
ues. This view remains convincing regardless of whether life in the political community is
characterized as internal or instrumental good, or whether political authority is constructed as
an entity with a partial or universal role in relation to the development of human virtues.
Finnis’s characteristics of the common good are important for the way in which he speaks of
the unpredictability of human prosperity and the importance of community member’s coopera-
tion in ensuring conditions that enable the overall well-being of society.
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ABSTRAKT

Predmetom tohto prispevku je poukazanie na dopady novej pravmej upravy tykajucej sa
ochrany osobnych udajov na pouzivanie suborov cookies za ucelom zberu a ndsledného spra-
cuvania osobnych alebo inych udajov pouzivatelov, a to najmd s prihliadnutim na aplikdciu
zakladnych prav na ochranu sukromia a osobnych udajov pouzivatela. Sucasne su v tomto
prispevku blizsie analyzované dve rozhodnutia Sudneho dvora, ktoré sa venuju problematike
pouzivania suborov cookies, a to vo vztahu k identifikacii subjektu zodpovedného za ich pou-
Zivanie (vo veci C-210/16 Wirtschaftsakademie Schleswig-Holstein), ako aj konkrétnym po-
Ziadavkam kladenym na sposob ziskania suhlasu pouzivatela so spracuvanim jeho osobnych
udajov prostrednictvom suborov cookies (vo veci C-673/17 Planet49).

ABSTRACT

This paper aims to demonstrate the implications of the new legislation on the personal data
protection as regards the use of cookies to collect and process personal or other data of us-
ers, specifically focusing on the application of the fundamental rights to privacy and personal
data protection of the user. This paper further analyses two decisions of the Court of Justice
that consider issues connected with the use of cookies, particularly as regards the identifica-
tion of the subject liable for their use (in the case C-210/16 Wirtschaftsakademie Schleswig-
Holstein), as well as the requirements stipulated for the process of obtaining consent of users

for the processing of their personal data through the use of cookies (in the case C-673/17
Planet49).

I. UVOD

Stcasny vyvoj potvrdzuje vznik, resp. pretrvavanie osobitnych hrozieb uplatiiovania za-
kladnych prav jednotlivea v digitdlnom prostredi, a to infer alia zdkladného prava na ochranu
stkromia a na ochranu osobnych tdajov. Predmetné prava su Casto atakované pri beznej ¢in-
nosti jednotlivca na internete, a to v prevaznej vacsine pripadov bez vedomia samotnych pou-
zivatel'ov, prostrednictvom zberu a spractivania réznych tdajov o nich (bez ohl'adu na to, ¢i
ide o osobné udaje alebo nie). Osobné a iné udaje pouzivatel'a st vyuzivané na rozne ucely,
pri¢om spravidla dochadza k ich zhodnoteniu na tkor pouzivatela. Prikladom takéhoto zhod-
notenia je vytvaranie osobitnych profilov pouzivatel'ov ponukanych subjektom, ktoré vyhla-
déavaju urcitu skupinu pouzivatel'ov, ktorym chcli adresovat’ reklamu na preddvané produkty,

' Tento prispevok vznikol v ramci rie§enia grantovej ulohy APVV &. 14-0598 , Elektronizdcia v podnikani s akcentom na

pravne a technické aspekty* a grantovej Ulohy APVV ¢. 17-0561 ,,Ludsko-pravne a etické aspekty kybernetickej bezpec-
nosti.*
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poskytované sluzby, resp. int ¢innost’ (napr. propagécia politickych stran). Ako uvadza Ma-
tes, takymito prostriedkami, ktoré umoziuji zber rozsiahleho mnozstva udajov v pomerne
kratkej dobe ,,nedisponuje vylucne stat a jeho organy, kde je regulacia a kontrola ich vyuzi-
vania relativne jednoduchsia, ale (..) takmer kazdy.“* V tejto stvislosti je tak nevyhnutné
posudit’ zdkonnost' takychto ¢innosti, a to nielen vo vztahu k subjektom, ktoré zozbierané
udaje o pouzivatel'och vyuzivaju, ale primarne vo vztahu k subjektom, ktoré zber spractuva-
nych udajov zabezpecuju. Predmetom tohto prispevku je preto posudenie pravnych otdzok,
ktoré vyvstavaju v pripade pouzivania jedného z prostriedkov, ktory takyto zber a spractivanie
udajov o pouzivatel'och umoznuje, a to konkrétne suborov cookies.

Tento prispevok CiastoCne nadvédzuje na autorom uz publikovany prispevok s ndzvom:
,.New Initiatives and Approaches in the Law of Cookies in the EU,* ktory sa bliZsie zaoberal
navrthom Komisie na komplexné prepracovanie Smernice 2002/58/ES o sukromi
a elektronickych komunikaciach. Vzhl'adom vSak na to, Zze predmetny navrh nebol doposial
prijaty, nebude navrhovana tprava v d’alSom texte blizSie zohl'adnena.

1. ,NOVE“ PROSTRIEDKY NA ZBER A SPRACUVANIE OSOBNYCH UDAJOV
Jednym z prostriedkov, ktoré umoziuji zber osobnych ¢i inych tidajov o pouzivatel'och, su

tzv. stibory cookies. Barth charakterizuje stibory cookies ako prostriedok na prenos informacii
medzi pévodnym serverom a pouzivatel'om s ich ulozenim v koncovom zariadeni pouzivate-
Fa.* Zjednodusene povedané, stiibory cookies st malymi datovymi alebo textovymi subormi
pouzivanymi servermi pouzivatelom navstivenych webovych stranok za ucelom zberu infor-
macii, pricom st ukladané priamo v koncovom zariadeni pouzivatela. Vyznamnym je v tomto
pripade rozliSovanie tzv. first-party cookies, ktoré vo vztahu k pouzivatelovi aplikuje samot-
na webova stranka, ktort tento pouzivatel’ navstivil, a tzv. third-party cookies, ktoré pocha-
dzaju z inych, pouzivatelom nenavstivenych, webovych stranok, ktorych obsah je vSak sucas-
tou obsahu stranky pouzivatel'om navstivenej. Z hl'adiska ucelov, na dosiahnutie ktorych su
subory cookies pouzivané, mozno uviest’ najma:

a) uchovavanie informacii o preferenciach pouzivatel'a vo vzt'ahu k navstevovanej webovej
stranke (zvoleny jazyk, velkost’ pisma a pod.),’

b) overovanie totoznosti pouzivatel'a za i€elom prihldsenia sa na konkrétnu stranku alebo na
uskuto¢nenie obchodnych transakcii online (bez potreby opédtovného zaddvania informa-
cii),

c) analyza efektivnosti a vyuZivania konkrétnej webovej stranky (navstevnost’),

d) analyza efektivnosti zobrazovanych reklam na stranke a realizécia cielenej online rekla-
my a marketingu zaloZenej na predchadzajiicom spravani pouzivatela.

Relevantnou prédvnou Upravou vo vztahu k siborom cookies je Smernica 2002/58/ES
o sukromi a elektronickych komunikaciach, ktora blizsie upravuje podmienky pouzivania tzv.

2 MATES, P. (ed.) et al. Ochrana osobnosti, soukromi a osobnich dajti. Praha: Leges, 2019. s. 31. ISBN: 978-80-7502-
346-9.

> ROZENFELDOVA, L. - SOKOL, P. New Initiatives and Approaches in the Law of Cookies in the EU. In: IDIMT-2018,
Strategic Modeling in Management, Economy and Society, 26™ Interdisciplinary Information Management Talks. S. 303
- 310. ISBN: 978-3-99062-339-8.

4 BARTH, A. (2011) Request for Comments 6265: HTTP State Management Mechanism. Dostupné:

https://tools.ietf.org/html/rfc6265

V pripade tzv. funkénych suborov cookies, ktorych ucelom je najmid zjednodusenie uzivatel'ského rozhrania

a zabezpecenie individualnych funkcionalit webového sidla, mozno konstatovat’, Ze tieto nie st spravidla z hl'adiska po-

treby zabezpec€it’ dostatoénu troveil ochrany osobnych tidajov dotknutych osdb primarnym zdrojom pripadnych ohrozeni

alebo poruseni tohto prava. Predmetny typ suborov cookies totiz spravidla zostava v platnosti len pocas pouzivatel'ovej

navstevy konkrétnej internetovej stranky a nedochadza k trvalému ukladaniu suborov cookies v zariadeni pouzivatela.

Preto mozno v tomto pripade predpokladat, ze za ucelom ich pouzitia nie je prislusny subjekt povinny ziskat' suhlas

dotknutej osoby. Nevyhnutnym vsak bude poskytnit’ pouzivatel'om relevantné informacie aj v pripade tohto typu stibo-

rov cookies v pozadovanom rozsahu.
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prevadzkovych dat. V zmysle €l. 6 (3) Smernice 2002/58/ES je poskytovatel’ verejne dostup-
nej elektronickej komunikacnej sluzby opravneny spracovavat’ prevadzkové data vylucne
v pripade, ,.ak iicasmik alebo uzivatel, ktorého sa vidaje tykajii, da k tomu svoj siihlas.“® Nad-
vidzujicou podmienkou takéhoto spractivania je skutocnost’, Ze ucastnikom alebo uzivatel'om
je umoznené kedykol'vek svoj suhlas na spracovanie udajov odvolat’.

Predmetné ustanovenie objasiiuje Preambula (25) Smernice 2002/58/ES, ktora vo vzt'ahu
k siborom cookies uvadza, ze ich pouzivanie sa automaticky nevylucuje, ale ,,malo by byt
povolené pod podmienkou, ze uzivatelia maju jasné a presné informdcie v sulade so smerni-
cou 95/46/ES o ucele cookies alebo podobnych zariadeni tak, aby bolo zabezpecené, ze uziva-
telia su si vedomi informacii, ktoré sa nachadzaju na ich koncovom zariadeni, ktoré pouziva-
Jji.*” Nadvizne je blizsie charakterizované aj pravo pouzivatelov odmietnut’ uloZenie suborov
cookies alebo inych podobnych zariadeni na ich koncovom zariadeni, pricom ,,informdcie a
pravo odmietnut’ mozu byt ponuknuté jednorazovo pre pouzivanie roznych zariadeni instalo-
vanych na koncovom zariadeni uzivatela pocas toho istého spojenia a tiez pre kazdé dalsie
pouzivanie tychto zariadeni pocas dalsich spojeni.*®

Vyznamnym vo vztahu k pravnej uprave suborov cookies s aj ustanovenia VSeobecného
nariadenia o ochrane udajov,’ a to najma &lanok 4 (1), ktory v ramci legalnej definicie pojmu
osobn¢ udaje rozliSuje ako jeden z moznych spdsobov identifikacie fyzickej osoby jej identi-
fikéciu prostrednictvom tzv. online identifikatora. Preambula (30) tohto nariadenia v tejto
suvislosti vymenuva priklady online identifikdtorov pridelenych fyzickym osobdm ich pri-
strojmi, aplikaciami, ndstrojmi alebo protokolmi, medzi ktoré patria inter alia aj sibory coo-
kies, ktoré ,,mézu zanechavat stopy, ktoré sa najmd v kombindcii s jedinecnymi identifikator-
mi a inymi informdciami ziskanymi zo serverov mozu pouZzit na vytvorenie profilov fyzickych
0s6b a na ich identifikiciu.“'° Podl'a novej pravnej upravy sa tak priamo predpoklada moz-
nost’ identifikacie fyzickej osoby prostrednictvom udajov zozbieranych stbormi cookies.
Nemozno vsak tvrdit, Ze tymto spdsobom bude mozné fyzickll osobu identifikovat’ v kazdom
pripade, nakol’ko nie vzdy povedu takto zozbierané informacie k jednoznacnej identifikdcii
konkrétnej fyzickej osoby. Bude preto potrebné v praxi tieto pripady rozliSovat’, a podla toho
aplikovat prisluSnu pravnu Gpravu.

I11. SUHLAS AKO PRAVNY ZAKLAD PRE POUZIVANIE SUBOROV COOKIES

Vo vztahu k pouzivaniu suborov cookies ma z hl'adiska novoprijatej pravnej Upravy
ochrany osobnych tdajov relevanciu predovsetkym postdenie pravneho zékladu, na zaklade
ktorého su tieto subory pouzivané. Relevantnym vo vzt'ahu k skimaniu pripadnej pripustnos-
ti, resp. nepripustnosti pouZitia siborov cookies za ufelom spracovania osobnych udajov je
pravny zaklad ustanoveny v § 13 ods. 1 pism. a) zédkona ¢. 18/2018 Z. z. 0 ochrane osobnych
udajov, ato poskytnutie suhlasu dotknutej osoby so spracuvanim svojich osobnych udajov
aspon na jeden konkrétny ucel.

Prave poskytnutie suhlasu ako pravny zaklad spracovania osobnych udajov poskytuje
dotknutym subjektom najvacsiu mieru slobody pri nakladani s vlastnymi osobnymi udajmi.

Clanok 6 (3) Smernice Eurépskeho parlamentu a Rady 2002/58/ES z 12. jila 2002 tykajuca sa spracovavania osobnych
udajov a ochrany sukromia v sektore elektronickych komunikacii (Smernica o sukromi a elektronickych komunikéciach).
U.v. ESL 201, 31.7.2002, 5.37-47.

7 Idem Preambula (25).

Preambula (25) Smernice Eurdpskeho parlamentu a Rady 2002/58/ES z 12. jula 2002 tykajlca sa spracovavania osob-
nych udajov a ochrany sukromia v sektore elektronickych komunikécii (Smernica o stkromi a elektronickych komunika-
ciach). U.v. ES L 201, 31.7.2002, 5.37-47.

Nariadenie Eurdpskeho parlamentu a Rady (EU) 2016/679 z 27. aprila 2016 o ochrane fyzickych osob pri spracuvani
osobnych udajov a o volnom pohybe takychto udajov, ktorym sa zruSuje smernica 95/46/ES (vSeobecné nariadenie
o ochrane udajov). U v.L119 4.52016,s. 1-88.

19" Tdem Preambula (30).
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V zmysle § 5 pism. a) zdkona ¢. 18/2018 Z. z. sa sthlasom dotknutej osoby rozumie ,,akykol-
vek vazny a slobodne dany, konkrétny, informovany a jednoznacny prejav vole dotknutej oso-
by vo forme vyhldsenia alebo jednoznacného potvrdzujuceho ukonu, ktorym dotknuta osoba
wjadruje siihlas so spraciivanim svojich osobnych vidajov.*"!

Z hladiska legélnej definicie suhlasu je vo vzt'ahu k pouZivaniu suborov cookies najvy-
znamnejSou poziadavka jednoznacnosti prejavu vole dotknutej osoby, ktorym tato osoba vy-
jadruje stuhlas so spractivanim svojich osobnych udajov. Predmetnu poziadavku mozno vo
vzt'ahu k stiborom cookies interpretovat’ preferovanim tzv. opt-in principu pri udel'ovani si-
hlasu s ich pouzivanim, ktorého podstata spociva v poziadavke aktivneho konania dotknutého
subjektu pri udelovani suhlasu. Opak predstavuje tzv. opt-out princip, podl'a ktorého mozno
suhlas udelit’ aj pasivnym, konkludentnym spdsobom.

V pripade udelovania sthlasu s pouzitim cookies mozno poukéazat' najmad na doterajSiu
prax, ktora za postacujuce povazovala pasivne spravanie dotknutej osoby, ktoré spocivalo
v nevyjadreni nesuhlasu so spracuvanim udajov prostrednictvom suborov cookies, z ktorého
odvodzovala nepriame udelenie stihlasu s takymto spracuvanim. Na jednotlivych strankach sa
tak dotknuty subjekt mohol stretnut’ s ozndmeniami typu: ,,Pouzivanim tejto stranky suhlasite
§ pouzitim suborov cookies.* Oznadmenia tohto typu vSak uz nemozno v zmysle uéinnej prav-
nej upravy povazovat za dostacujice, nakol’ko nespiiaji jednu z poziadaviek na u¢inné ude-
lenie suhlasu, a to uz spominant poziadavku jednoznacnosti. Predmetné oznamenie ziadnym
sposobom neumoziuje aktivne konanie dotknutej osoby, ktora sa v pripade, ak si toto ozna-
menie neprecita, ani nemusi dozvediet’ o tom, Ze pouzivanie stiborov cookies je s navstevou
internetovej stranky spojené.

Prikladom vhodného spdsobu ziskania sthlasu s pouzivanim suborov cookies by mohlo
byt oznamenie vo forme: ,,Tdto internetova stranka pouziva subory cookies na zlepsenie
funkcii prehliadania. Blizsie informacie o pouzivani suborov cookies su dostupné tu. Suhlasite
s ich pouzitim? ANO/NIE.“ Uvedené oznamenie na jednej strane spiiia poziadavku aktivneho
konania dotknutej osoby, nakol'ko sa vyzaduje, aby tato prejavila svoj sthlas aktivne vyberom
jednej z moznosti a jej odkliknutim. Kym dotknuta osoba takymto spésobom svoj sthlas ne-
poskytne, nemozno stibory cookies voci nej pouzit'. Na strane druhej je sucasne splnena d’al-
Sia z poziadaviek kladenych na sthlas, a to poZiadavka informovanosti. Dotknutd osoba sa
struéne dozvie o Gcele sledovanom pouzitim stiborov cookies (zlepSenie funkcii prehliadania,
marketingové ucely a pod.), pricom ma moznost’ ziskat’ blizSie informécie kliknutim na odkaz
uvedeny priamo v oznameni. Zjednodusené vymedzenie Gc¢elu pouZzitia by malo zohl'adiovat’
limitované vedomosti dotknutej osoby o tom, ¢o subory cookies su a na o sluzia, ako aj sku-
to¢nost’, Ze jednotlivé subjekty spravidla nepovazuji uvedené oznamenia za osobitne doleZité.

Vyznamnym vo vzt'ahu k pouzivaniu suborov cookies su aj osobitné povinnosti formulo-
vané vo forme podmienok poskytnutia suhlasu so spracovanim osobnych udajov podla § 14
zakona €. 18/2018 Z. z. o ochrane osobnych tdajov. Relevantnym v tejto stvislosti je najmé
pravo dotknutej osoby kedykolvek odvolat svoj suhlas so spracovanim osobnych udajov,
o ktorom méa byt dotknuta osoba informovana predtym, ako svoj sthlas poskytne. Problema-
tické bude v praxi najmi dodrZiavanie pravidla ustanoveného v &l. 7 ods. 3 Nariadenia (EU)
679/2016, podl'a ktorého ma byt odvolanie suhlasu také jednoduché, ako jeho poskytnutie.
Nas zakonodarca uvedené spresnuje v § 14 ods. 3 zakona ¢. 18/2018 Z. z. o ochrane osobnych
udajov, podla ktorého ma dotknutd osoba prdvo odvolat svoj suhlas, a to rovnakym sposo-
bom, akym ho udelila. Prevladajica prax ziskavania sthlasu s pouzivanim suborov cookies
spoCiva v zobrazeni oznamenia o uvedenom spravidla v spodnej Casti internetovej stranky,
ktoré je odliSitelné od ostatného obsahu stranky. Po tom, ako vSak navStevnik danej stranky

" § 5 pism. a) zakona &. 18/2018 Z. z. o ochrane osobnych udajov a o zmene a doplneni niektorych zakonov.

https://doi.org/10.33542/S1C2020-1-06 63


https://doi/

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, roc¢nik 8. 2020, ¢islo 1

poskytne svoj suhlas s pouzivanim stborov cookies, sa predmetné ozndmenie uz navstevni-
kovi d’alej nezobrazuje. Za ucelom umoznenia odvolania stthlasu dotknutej osobe tak preto
bude potrebné na danej internetovej stranke uviest’ uréity odkaz, prostrednictvom ktorého
bude modct’ dana osoba svoj sthlas odvolat. Takyto odkaz by mal byt primerane viditel'ny
a dostupny, a to prinajmensom v rozsahu, v akom bolo predtym zobrazené na stranke samotné
oznamenie vyzadujlice udelenie stihlasu. Bude zaujimavé sledovat, ako sa jednotlivé interne-
tové stranky vysporiadaju s touto poziadavkou, a v pripade jej nesplnenia, v akom rozsahu sa
budu dotknuté osoby domahat’ svojho prava na odvolanie sthlasu s pouzivanim stiborov coo-
kies priamo voci tymto strankam. Je vSak potrebné uviest’, Ze v sicasnosti existuju aplikacie,
ktoré si moze dotknutd osoba nainstalovat’ priamo do prehliadaca, a ktoré sluzia prave na od-
stranenie suborov cookies vo vztahu ku konkrétnej internetovej stranke. Uvedené znacne
zjednodusuje situaciu dotknutej osobe, ktora sice priamo svoj suhlas s pouzivanim cookies
neodvold, avSak vymazom vSetkych cookies, ktoré boli v jej zariadeni po udeleni takéhoto
suhlasu ulozené, efektivne zabrani ich d’alSiemu pouZzivaniu (napr. aplikacia Forget Me do-
stupnd v internetovom obchode prehliada¢a Google Chrome).

IV. ROZHODNUTIE SUDNEHO DVORA VO VECI C-210/16 WIRTSCHAFTSAKA-
DEMIE SCHLESWIG-HOLSTEIN

Prvym z pripadov, kedy sa pouzitiu suborov cookies za ucelom zberu a spracovania osob-
nych udajov, venoval aj Sudny dvor, bolo v rdmci jeho Rozsudku vo veci C-210/16 Wir-
tschaftsakademie Schleswig-Holstein. Predmetom sporu vo veci samej bolo inter alia rieSenie
(spolu)zodpovednosti spravcu fanusSikovskej stranky (d’alej len ,,spravca®) vytvorenej na plat-
forme Facebook za zber anasledné spracovanie osobnych tdajov osob, ktoré predmetnu
stranku navstivili. Konkrétne sa na ucely zberu a spracovania osobnych tdajov navstevnikov
stranky vyuzivala osobitna funkcia poskytovana spolo¢nostou Facebook pod nazvom ,,Face-
book Insight. Podstatou tejto funkcie je zber udajov o navsStevnikoch stranky prostrednic-
tvom skrytych suborov cookies, pricom kazdy z tychto suborov obsahuje jedine¢ny kod uzi-
vatel'a, ktory je aktivny po dobu dvoch rokov (tzv. persistent cookies), a ktory sa uklada na
zariadenie navStevnika. Sucasne mozno tento kod uZzivatela priradit’ k idajom o pripojeni
uzivatel'ov zaregistrovanych na platforme Facebook. Takto zozbierané udaje su nasledne spo-
locnost'ou Facebook spracované a vysledky spracovania su poskytnuté spravcom formou
anonymnych $tatistickych udajov o navstevnikoch stranky. Predmetna funkcia je poskytovana
spolo¢nost’ou Facebook bezodplatne a za nezmenitel'nych podmienok pouZivania.

V ramci prvej a druhej prejudicidlnej otazky Sudny dvor skumal, ¢i vtedy platnd pravna
uprava (Smernica 95/46/ES) umoziovala zaloZenie zodpovednosti subjektu, ktory ma posta-
venie spravcu fanuSikovskej stranky umiestnenej na socialnej sieti, v pripade poruSenia pravi-
diel o ochrane osobnych udajov, a to z ddvodu vol'by vykonanej tymto subjektom vyuzit’ tato
socidlnu siet’ na $irenie svojej informac¢nej ponuky.

V prvom rade Sudny dvor prihliadol na ucel pravnej upravy, ktorym je zabezpecenie vyso-
kej trovne ochrany zékladnych prav a slobdd fyzickych osob, a to najma ich prava na ochranu
stikromia v suvislosti so spracovanim osobnych udajov.

V druhom rade poskytol Sudny dvor vyklad pojmu prevadzkovatel, pri¢om zdoraznil tmy-
selne Siroko koncipovanu definiciu tohto pojmu, ktord ma prispiet’ k dosiahnutiu vymedzené-
ho tucelu pravnej Gpravy. V zmysle uvedeného Sudny dvor si¢asne poukdzal na skutocnost’,
ze pojem prevadzkovatel ,,nevyhnutne neodkazuje na jediny subjekt a moze sa tykat viacerych
subjektov, ktoré sa na tomto spracovani zicastiuji,“'* pricom kazdy z tychto subjektov bude

12" Rozsudok Stdneho dvora vo veci C-210/16 Wirtschaftsakademie Schleswig-Holstein, ECLI:EU:C:2018:388, bod 29.
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povinny dodrziavat' povinnosti, ktoré mu vyplyvaju z prislusnej pravnej Gpravy ochrany
osobnych udajov.

V tejto suvislosti bola ako hlavny prevadzkovatel” identifikovana spolocnost’ Facebook Inc.
a na uzemi EU spolo¢nost’ Facebook Ireland, nakolko tieto spolognosti primarne uréuju uéely
a prostriedky spracovania osobnych udajov uzivatel'ov platformy Facebook, ako aj osdb, kto-
ré navstivili fanasikovské stranky umiestnené na tejto platforme. Sudny dvor nasledne sku-
mal, ¢i bude pod pojem prevadzkovatela spadat’ aj Wirtschaftsakademie ako spravca fanusi-
kovskej stranky vytvorenej na platforme spoloc¢nosti Facebook, tzn. skimal ¢i a v akom roz-
sahu sa tento subjekt podiel’a na urCovani ucelov a prostriedkov spracovania osobnych uda-
jov.

Samotny proces vytvorenia fanuSikovskej stranky na platforme Facebook je zalozeny na
zéklade uzavretia osobitnej zmluvy so spolo¢nostou Facebook Ireland o zriadeni predmetne;j
stranky, v zmysle ktorej subjekt stihlasi s podmienkami pouzivania tejto stranky, vratane suvi-
siacej politiky vo vztahu k pouzivanym suborom cookies. Po vytvoreni a sprevadzkovani
takejto stranky spolocnost’ Facebook prostrednictvom stiborov cookies zbiera a nasledne
spraciva Udaje o navstevnikoch tejto stranky, a to bez ich vedomia, nakol'ko ani spolo¢nost’
Facebook ani samotny spravca o pouzivani suborov cookies navstevnikov stranky ziadnym
sposobom neinformujt. Vysledky spracovania osobnych udajov sliizia na dvojaky ucel:

a) spolocnost’ Facebook ich vyuziva za ucelom zlepSenia vlastného systému reklamy, ktora
§iri v ramci svojej siete;

b) spravcovi stranky st poskytnuté predmetné vysledky v anonymizovanej Statistickej po-
dobe, a to na ucely zlepsSenia vlastnej ¢innosti, nakol’ko spravca takto moze ,,zistit’ profil
navstevnikov, ktori kladne hodnotia jeho fanusikovsku stranku, alebo ktori vyuzivaju jeho
aplikacie, s cielom pomuknut im relevantnejsi obsah a rozvinut' funkcie, o ktoré by tito
navstevnici mohli mat' vicsi Zdujem.“13

Aj napriek skuto¢nosti, Ze samotné pouzivanie socidlnej siete nezaklada spoluzodpoved-
nost’ uzivatel'a tejto siete za spracovanie osobnych udajov touto sietou, Sudny dvor dospel
k zaveru, ze spravca fanuSikovskej stranky umiestnenej na Facebooku vytvorenim takejto
stranky umoznuje spolo¢nosti Facebook, aby umiestiiovala subory cookies na zariadeniach
akychkol'vek osob, ktoré predmetnu stranku navstivili, a to bez ohl'adu na to, ¢i tieto osoby
maju alebo nemaju vlastny Gcet na tejto socialnej sieti. V druhom uvedenom pripade mozno
pritom konStatovat’ vysSiu mieru zodpovednosti sprdvcu za spracovanie osobnych udajov
navstevnika, ktory by inak platformu nenavstivil. Z hl'adiska sposobu, akym sprévca prispieva
k spracovaniu osobnych udajov, Stidny dvor poukézal najmi na skuto¢nost’, Ze tento si pri
vytvoreni svojej stranky moZze napr. zvolit’ kritéria pre vypracovanie §tatistik o navstevnikoch
stranky, vymedzit’ kategorie osob, ktorych osobné idaje buda spractvané (ciel'ova skupina)
a pod.

Skutoc¢nost’, Ze vysledky spracovania st spravcovi poskytované v anonymizovanej podobe,
nepovazoval Sidny dvor za relevantnu, nakol'ko uvedené vysledky st zalozené na predcha-
dzajicom zbere a spracovani osobnych Udajov, pricom pradvna Uprava “nevyzaduje, aby
v pripade, ak ide o spoluzodpovednost viacerych subjektov za to isté spracovanie, mal kazdy
z nich pristup k dotknutym osobnym vidajom.<'* Predpokladom zaloZenia zodpovednosti tak
nie je skuto¢nost’, ze obaja prevadzkovatelia (spolo¢nost’ Facebook ako aj spravca fanusikov-
skej stranky) majua pristup k spracivanym tdajom.

V zmysle vysSie uvedeného dospel Sudny dvor k zaveru, ze spravca fanuSikovskej siete
(Wirtschaftsakademie) sa svojou ¢innost'ou, ktord spociva o. i. v nastaveni parametrov napr.

13
°  Idem bod 34.
14 Rozsudok Stdneho dvora vo veci C-210/16 Wirtschaftsakademie Schleswig-Holstein, ECLI:EU:C:2018:388, bod 38.
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podl’a svojej cielovej skupiny, ako aj ciel'ov riadenia alebo podpory svojich ¢innosti, podiela
na urceni ucelov a prostriedkov spracovania osobnych udajov navstevnikov predmetnej stran-
ky, a preto musi byt’ tento subjekt povazovany za prevadzkovatela v zmysle platnej pravnej
upravy, ato spolu so spolocnost'ou Facebook Ireland. Mieru zodpovednosti, ktori mozno
pripisat’ jednotlivym prevadzkovatel'om, bude potrebné posudit’ podl'a okolnosti konkrétneho
pripadu, nakol'ko ,.existencia spolocnej zodpovednosti neznamena nevyhnutne rovnaku zod-
povednost réznych subjektov, ktorych sa tyka spracovanie osobnych tidajov.*"

Vyssie analyzované rozhodnutie Sudneho dvora poukazuje na vyznam ktory zohrava pou-
zitie suborov cookies, ktoré ako online identifikdtory umoznuju zber udajov, ktoré moézu sla-
zit na priamu alebo nepriamu identifikaciu fyzickej osoby, ato ¢i uz samostatne alebo
v spojeni s d’alSimi udajmi dostupnymi prevadzkovatel'ovi.

IV. ROZHODNUTIE SUDNEHO DVORA VO VECI C-673/17 PLANET49

1. Skutkovy stav vo veci

Najnovsie rozhodnutie Sudneho dvora vo veci C-673/17 Planet49 sa vo vztahu k suborom
cookies zaoberalo spdsobom, akym ma byt’ v konkrétnom pripade poskytnuty suhlas pouziva-
tel'a s ich pouzitim na spracovanie osobnych udajov. V predmetnej veci spolo¢nost’ Planet49
GmbH usporiadala reklamni vyhernu hru realizovani online na doméne www.dein-
macbook.de. V pripade, ak sa pouzivatel’ chcel tejto hry zicastnit’, bol povinny uviest’ vybra-
né osobné Udaje, a to postové smerovacie ¢islo, meno a svoju adresu, pricom pod formuldrom
na vyplnenie tychto udajov sa nachadzali dve poli¢ka na zaciarknutie. Prvym zaciarkavacim
polickom organizator sledoval ziskanie sthlasu pouZzivatela s tym, aby ho niektori sponzori
a spolupracujuci partneri organizatora mohli informovat o ponukéch z prislusnej obchodne;j
oblasti s moznost'ou odvolania tu poskytnutého stihlasu kedykol'vek a s odkazom na d’alSie
informdcie. Zaciarknutie tohto policka bolo podmienkou ucasti pouzivatel'a na predmetnej
hre.

Druhym zaciarkavacim polickom, ktorého zaciarknutie nepodmieniovalo G€ast’ pouzivatel'a
na hre (o ¢om vSak pouZzivatel nebol informovany), mohol tento poskytnut’ stihlas s tym, aby
boli u neho vyuzité tzv. sluzby webovej analyzy poskytované spolo¢nostou Remintrex. Uve-
dené malo byt dosiahnuté tym, Ze organizator hry po registracii ulozi v koncovom zariadeni
pouzivatel'a sibory cookies, ktoré mu umoZznia vyhodnotenie pouzivatelovho spravania pri
prehliadani a pouzivani webovych stranok reklamnych partnerov, a tym aj naslednt realizaciu
zaujmovo orientovanej reklamy. V ramci textu nachadzajuceho sa pri tomto zaiarkavacom
poli¢ku sa nachadzal odkaz na webovu stranku s bliz§imi informéciami ohl'adom uvedeného,
a to konkrétne informaciu o moznosti pouzivatel'a kedykol'vek vymazat’ subory cookies, d’alej
informécie, ktoré sa tykali najmé oznacenia jednotlivych siborov cookies, ktoré mali byt po-
uzité, s uvedenim ich strucnej charakteristiky, ur€éenim miesta ich uloZenia (na pevnom disku
pouzivatel'a) ako aj ucelu ich pouZitia, ktorym bolo umozZnenie prijemnejsej a efektivnejsej
reklamy. Pouzivatel'om bolo sucasne ndhodne vygenerované ¢islo ID naviazané na ich regis-
tracné udaje. Prostrednictvom uvedeného bolo nésledne mozné urcit’, ¢i konkrétny pouzivatel
navstivil webovu stranku niektorého z reklamnych partnerov registrovanych u spolo¢nosti
Remintrex, produkt, oktory sa tento pouzivatel zaujimal, ako aj skuto¢nost, ¢i doSlo
k uzavretiu kiipnej zmluvy. Po vyhodnoteni tychto informacii tak mohol organizator zasielat’
pouzivatelom cielené reklamné email-y zohladniujlice nimi prejavené zaujmy vo vztahu
k jednotlivym reklamnym partnerom. PouZivatel bol sicasne informovany o moznosti odstra-
nit’ pouzité subory cookies, ato kedykol'vek prostrednictvom svojho prehliadaca, ako aj

15" Idem bod 43.
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o svojom prave kedykol'vek odvolat’ svoj suhlas. Vyznamnou je v tomto pripade skutocnost’,
ze druhé zaciarkavacie policko bolo vopred zaciarknuté.

2. Sp6sob udelenia stihlasu so spracovanim osobnych tidajov

Prvou otazkou, ktorou sa Sudny dvor zaoberal, bola otdzka ¢innosti suhlasu so spracova-
nim osobnych udajov v zmysle prislusnej pravnej upravy v pripade, ak je ukladanie informa-
cii vkoncovom zariadeni pouzivatela internetovej stranky alebo pristupovanie
k informéaciam, ktoré su tam uz ulozené, prostrednictvom stiborov cookies, povolené na za-
klade vopred oznaceného zaciarkavacieho policka, ktorého oznacenie musi pouzivatel’ zrusit’,
aby tak odmietol dat svoj suhlas.

Pri rieSeni tejto otazky Sudny dvor tvodom potvrdil, ze vo veci samej dochadza
k spracuvaniu osobnych udajov, a to na zéklade pridelenia ¢isla ID pouzivatel'om, ktoré je
spojené s ich registracnymi udajmi (meno, adresa). Uvedené spojenie personalizuje osobné
udaje ulozené v suiboroch cookies pri aktivitach pouzivatela na internete. Skutoc¢nost’, ze do-
chéadza k spracuvaniu osobnych udajov, nenamietal ani organizator hry - spolocnost’ Planet49.

Stdny dvor nésledne skiimal problematiku sposobu udelenia suhlasu pouzivatelom na
spracovanie svojich osobnych tdajov. Vo vztahu k ¢l. 5 (3) Smernice 2002/58/ES Sudny dvor
uviedol, Ze predmetné ustanovenie sice priamo neupravuje sposob, akym ma byt’ suhlas dany,
ale doslovnym vykladom podmienky ,,dal suhlas* mozno konstatovat’, ze ,,na vyjadrenie su-
hlasu je potrebné konanie pouzivatela.“'® Nadvizne mozno poukazat na Preambulu (17)
Smernice 2002/58/ES, ktora vo vztahu k tejto otdzke uvadza: ,suhlas moze byt dany akym-
kolvek vhodnym sposobom umoznujucim vyjadrenie Specifického Zelania, ktoré nastane na
zaklade slobodného a vecného rozhodnutia uzivatela, vrdtane oznacenia pola na webovej
stranke internetu.*"”

Nésledne Stdny dvor poukazal na moznost aplikacie ustanoveni Smernice 95/46/ES ohl’a-
dom definicie stihlasu, na ktoru odkazuje aj priamo ¢l. 2 pism. f) Smernice 2002/58/ES, ktory
uvadza, ze ,,suhlas uzivatela alebo ucastnika zodpoveda suhlasu datového subjektu v sulade
so Smernicou 95/46/ES<."® Uvedené blizsie ozrejmuje Preambula (17) Smernice 2002/58/ES,
ktora priklada suhlasu poskytnutému v zmysle ustanoveni tejto Smernice rovnaky vyznam,
aky ma suhlas datového subjektu v zmysle prisluSnej pravnej upravy.

Generalny advokat Szpunar vo svojich Navrhoch k prejednavanej veci poukézal na jednot-
livé nalezitosti suhlasu vyplyvajuce z jeho legalnej definicie,'® a to konkrétne:

a) poziadavka aktivneho suhlasu, ktora vyplyva z €l. 2 pism. h) Smernice 95/46/ES, ktory
poukazuje na potrebu indikacie priani subjektu, od ktorého sa suhlas ziskava, ako aj z ¢l.
7 pism. a) tejto smernice, ktory ustanovuje podmienku jednoznacného udelenia suhlasu,
pricom plati, Ze nejednozna¢nost’ mozno odstranit’ len aktivnym, a nie pasivnym sprava-
nim. Z uvedeného generalny advokat usudzuje, Ze ,,v tomto zmysle nepostacuje, ze pouzi-
vatelovo vyjadrenie suhlasu je vopred naformulované a Ze pouzivatel musi aktivne na-
mietat, ak nesiihlasi so spracovanim tidajov,“* nakol’ko nie je jednoznagné, &i si pouZi-
vatel’ precital informdcie, ktoré mu boli poskytnuté, a teda ¢i poskytol svoj sthlas slo-
bodne, s uvedomenim si skutocnosti, ze jeho poskytnutie mohol odmietnut’.

16 Rozsudok Stidneho dvora zo diia 1. oktdbra 2019 vo veci C-673/17 Planet49, ECLI:EU:C:2019:801. Bod 49.

Preambula (17) Smernice Eurdpskeho parlamentu a Rady 2002/58/ES z 12. jula 2002 tykajlca sa spracovavania osob-

nych udajov a ochrany sukromia v sektore elektronickych komunikécii (Smernica o sukromi a elektronickych komunika-

ciach) U. v. ES L 201, 31.7.2002, 5.37-47.

Idem ¢€l. 2 pism. f).

Blizsie pozri kapitolu €. 3 tohto prispevku.

2 Navrhy generalneho advokata Maciej Szpunar zo dita 21. marca 2019 vo veci C-673/17 Planet 49, ECLL:EU:C:2019:246.
Bod 61.
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b) poziadavka samostatného suhlasu, ktord sa prejavuje v tom, zZe ,,cinnost, ktorej sa pouzi-
vatel’ venuje na internete (...) a poskytnutie suhlasu nemozu tvorit jeden a ten isty ukon,
najmd z pohladu ucastnika sa poskytnutie suhlasu nemoze javit ako vedlajsie popri ucas-
ti na vyhernej hre,**" ale musi ist o dva rovnocenné ukony.

¢) poziadavka informovat subjekt v plnom rozsahu, ktord umoziuje pouzivatelom posudit’,
¢i je urcita ¢innost’ na internete podmienena poskytnutim sthlasu, ako aj ¢i su nasledne
ochotni za Gcelom realizacie tejto Cinnosti takyto suhlas poskytnut’.

Generalny advokat taktiez poukazal na skutocnost’, ze uvedené poziadavky platia aj pre
Nariadenie (EU) 679/2016, ktoré nahradilo dovtedy platni Smernicu 95/46/ES. Sucasne viak
plati, e nové znenie definicie sthlasu podla &l. 4 (11) Nariadenia®® je uZsie v porovnani
s predchadzajucou tupravou, kedze ,,vyzZaduje jednoznacny prejav vole dotknutej osoby
a jednoznacny potvrdzujiici iikon vyjadrujiici sihlas so spracovanim osobnych tdajov.«*
Rovnako je relevantnym aj ustanovenie Preambuly (32) Nariadenia (EU) 679/2016, podla
ktorého by poskytnutie suhlasu ,,mohlo zahrnat' oznacenie policka pri navsteve internetového
webového sidla, zvolenie technickych nastaveni sluzieb informacnej spolocnosti alebo akékol-
vek iné vyhldsenie Ci ukon, ktory v tomto kontexte jasne znamenda, Ze dotknuta osoba suhlasi
s navrhovanym spracuvanim jej osobnych udajov. Mlcanie, vopred oznacené policka alebo
necinnost by sa preto nemali pokladat za siihlas.“** 7 uvedeného je zrejmé, Ze Nariadenie
(EU) 679/2016 vyslovne vyzaduje poskytnutie aktivneho siihlasu.

Z Nariadenia (EU) 679/2016 mozno vy¢itat’ aj realiziciu vyssie uvedenej poziadavky sa-
mostatného suhlasu, a to konkrétne z ustanovenia Preambuly (43), podl'a ktorého sa ,,suhlas
nepovazuje za poskytnuty slobodne, ak nie je mozné dat’ samostatny suhlas na jednotlive
spracovatelské operdcie osobnych udajov napriek tomu, ze by to bolo v konkrétnom pripade
vhodné, alebo ak sa plnenie zmluvy vrdtane poskytnutia sluzby podmienuje takymto suhlasom,

. > ’ . .. ’ ’ 7«25
aj ked’ to na takéto plnenie nie je takyto suhlas nevyhnutny.

Z uvedeného mal Generalny advokat za to, ze v prejednavanej veci nejde o ucinny suhlas,
ato po prvé z dovodu nesplnenia poziadavky aktivneho stihlasu, comu nezodpoveda skutoc-
nost’, ze pouzivatel musi zrusit’ zac¢iarknuté policko a tak vyjadrit’ svoj nesuhlas s pouzivanim
stiborov cookies, a po druhé¢ z dovodu nerozdelenia ucasti na hre a poskytnutia suhlasu
s pouzivanim suiborov cookies na dva r6zne navzajom rovnocenné ukony, nakol’ko ,,v prejed-
navanej veci sa suhlas so subormi cookies vskutku javi ako vedlajsi v tom zmysle, Ze nie je
vobec jasné, e tvori cast samostatného vkonu**® (poziadavka samostatného suhlasu).

Sudny dvor, ktory obdobne poukazal na jednotlivé problematické aspekty sposobu, akym
bol suhlas poskytnuty v prejednavanej veci, dospel totozne k zaveru, Ze stthlas nemoZzno po-
vazovat’ za uinne dany, ak ,,je ukladanie informacii v koncovom zariadeni pouZivatela inter-
netovej stranky alebo pristupovanie k informaciam, ktoré su tam uz uloZené, na zdklade coo-
kies, povolené prostrednictvom vopred oznaceného zaciarkavacieho policka, ktorého oznace-
nie musi pouzivatel zrusit, aby tak odmietol dat svoj sihlas.“*’

2l Idem bod. 66. )

22 Ppodra €l. 4 (11) Nariadenia (EU) 679/2016 sa suhlasom dotknutej osoby rozumie ,,akpkolvek slobodne dany, konkrétny,
informovany a jednoznacny prejav vole dotknutej osoby, ktorym formou vyhlasenia alebo jednoznacného potvrdzujiceho
ukonu vyjadruje suhlas so spraciuvanim osobnych udajov, ktoré sa jej tyka.”

2 Néavrhy generalneho advokéata Maciej Szpunar zo diia 21. marca 2019 vo veci C-673/17 Planet49, ECLL:EU:C:2019:246.

Bod 70.

Preambula (32) Nariadenia Europskeho parlamentu a Rady (EU) 2016/679 z 27. aprila 2016 o ochrane fyzickych osob pri

spracuvani osobnych tidajov a o volnom pohybe takychto udajov, ktorym sa zruSuje smernica 95/46/ES (vSeobecné na-

riadenie o ochrane udajov). U. v. L 119, 4.5.2016, s. 1-88.

2 Idem Preambula (43).

% Navrhy generalneho advokéata Maciej Szpunar zo diia 21. marca 2019 vo veci C-673/17 Planet49, ECLL:EU:C:2019:246.
bod. 89.

27 Rozsudok Sudneho dvora zo dita 1. oktobra 2019 vo veci C-673/17 Planet49, ECLI:EU:C:2019:801. Bod 65.
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3. Uroven ochrany poskytovanej v pripade osobnych alebo inych tidajov

Dalsou otazkou, ktora Stidny dvor v prejednavanej veci skamal, bolo posudenie existencie
pripadnych rozdielov v pripade, ak informacie ulozené v koncovom zariadeni pouzivatela
alebo informacie, do ktorych sa v takom zariadeni nahliada, predstavuju alebo nepredstavuju
osobné udaje v zmysle prislusnej Upravy. Zjednodusene povedané, Studny dvor skiimal, ¢i
mozno rozliSovat’ osobitnll Groven ochrany v pripade, ak informacie zozbierané sibormi coo-
kies mozno klasifikovat’ ako osobné idaje alebo nie.

Sudny dvor v tomto pripade odkazal na znenie €l. 5 (3) Smernice 2002/58/ES, ktoré ,,odka-
zuje na ,,ukladanie informacii“ a na ,, ziskavanie pristupu k informaciam, ktoré uz boli uloze-
ne, “ bez toho, aby boli tieto informacie kvalifikované, alebo aby bolo spresnene, Ze tieto in-
formdcie musia byt osobnymi uidajmi.“*® Zo samotného znenia tejto Smernice je tak zrejmé,
ze nesledovala poskytnutie adekvatnej ochrany vylu¢ne vo vztahu k informaciam, ktoré pred-
stavuju osobné udaje, ale aj vo vztahu k inym informaciam tykajucich sa pouzivatelov, a to
v kontexte ochrany ich stkromia pred takymito zdsahmi. Uvedené mozno oddvodnit aj
v zmysle Preambuly (24) Smernice 2002/58/ES, podl'a znenia ktorej akékol'vek informacie
ulozené v koncovom zariadeni pouzivatel'a mozno povazovat’ za informdcie, ktoré su sucas-
tou sukromnej sféry pouzivatel’a a podliehaju ochrane podl'a Eurépskeho dohovoru na ochra-
nu l'udskych prav a zakladnych slobdd, nakol’ko st sposobilé ,,vstupit’ do koncového zriadenia
uzivatela bez ich vedomia, aby ziskali pristup k informaciam, ukladali tajné informacie alebo
zistili aktivity uzivatela a mézu vizne narusit sikromie uzivatela.“*

V désledku uvedeného tak Stdny dvor dospel k zéveru, Ze v pripade informécii zbieranych
prostrednictvom suborov cookies nie je relevantnym klasifikacia tychto informacii na osobné
alebo iné udaje, nakol'ko vSetky takéto informacie sa vztahuji na stikromie pouzivatela, kto-
rému je potrebné poskytnut’ adekvatnu ochranu.

4. Obsah informac¢nej povinnosti poskytovatel’a sluZieb v pripade pouZivania siborov
cookies

Predmetom druhej prejudicidlnej otdzky, ktort polozil Sidnemu dvoru vnutroStatny sud,
bolo posudenie informacnej povinnosti poskytovatela sluzieb, ktory za Ucelom zberu
a spractuvania informdcii o pouZzivatel'ovi pouziva subory cookies, a to konkrétne ¢i sucast'ou
informécii, ktoré je poskytovatel’ sluZieb povinny poskytnit’ pouzivatelovi, su aj informacie
o dizke funkénosti suborov cookies ako aj o pripadnom pristupe tretich stran k tymto infor-
maciam.

Zaujimavy pristup pri rieSeni uvedeného problému zvolil generdlny advokat, ktory v tomto
pripade aplikoval vo vztahu k pouZivatel'ovi koncept priemerného eurdpskeho spotrebitel’a,
ktory je riadne informovany a primerane pozorny a obozretny a ktory je schopny Uplnou zna-
lost'ou veci urobit’ rozhodnutie o zadvizku. Uvedené oddvodnil blizkostou pojmov pouZzivatel
a poskytovatel' s pojmami spotrebitel’ a obchodnik. Aplikaciou tohto konceptu dospel gene-
ralny advokat k zaveru, ze ,,vzhladom na technicku zloZitost' suborov cookies, nesumernost
informadcii medzi poskytovatelom a pouzivatelom a vSeobecnejsie vzhladom na relativnu ne-
znalost’ akéhokolvek priemerného pouzivatela internetu nemoze ocakavat, zZe bude mat vyso-
kit diroven znalosti o funkcnosti siborov cookies.“>® Kompenzaciou tohto stavu neznalosti

% Idem bod 68.

?  Preambula (24) Smernice Eurépskeho parlamentu a Rady 2002/58/ES z 12. jila 2002 tykajiica sa spracovavania 0sob-
nych udajov a ochrany sukromia v sektore elektronickych komunikacii (Smernica o sakromi a elektronickych komunika-
ciach)U. v. ES L 201, 31.7.2002, s.37-47.

30 Néavrhy generalneho advokéata Maciej Szpunar zo diia 21. marca 2019 vo veci C-673/17 Planet49, ECLL:EU:C:2019:246.
Bod 114.
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a informacnej asymetrie, ktora vznika medzi poskytovatel'om sluzieb a pouzivatel'om, by pre-
to malo byt poskytnutie takého suboru informécii, ktory pouzivatel'ovi umozni prijat’ infor-
mované rozhodnutie o udeleni resp. neudeleni stihlasu, ktorému predchédza zohl'adnenie rele-
vantnych otdzok s tym spojenych, a to najmé nasledky takéhoto udelenia resp. neudelenia.

Sudny dvor zvolil v tomto pripade odlisny pristup, ked’ pri vypocte informécii spadajiacich
do informacnej povinnosti poskytovatela sluzieb vychadzal priamo z vykladu prislusnej prav-
nej upravy, ato konkrétne z ¢l. 10 Smernice 95/46/ES, ktory obsahuje vypocet informacii,
ktoré maju byt poskytnuté pouzivatel'ovi, pricom tieto informacie zahtiiaju inter alia akékol-
vek informacie, ak st potrebné, so zretelom na Specifické okolnosti za ktorych sa udaje
zhromazd’'uju, na zaru€enie spravneho spracovania vzhl'adom na dotknuti osobu. Napriek
tomu, Ze vypodet informacii v tomto ustanoveni neobsahuje informaciu o dizke funkénosti,
vzhl'adom na to, ze uvedené ustanovenie je formulované v podobe povinnosti poskytovatel'a
poskytnut’ aspon tam vymedzené udaje, Stidny dvor konstatoval, Ze ide v danom pripade
o demonstrativny vypocet, ktory mozno doplnit’ o dodatocné informacie relevantné podla
okolnosti konkrétneho pripadu. Uvedené potvrdzuje aj sicasné znenie ¢l. 13 (2) (a) Nariade-
nia (EU) 679/2016, ktoré priamo uvadza v ramci zoznamu informécii, ktoré je prevadzkovatel
povinny poskytnit’ dotknutej osobe pri ziskavani osobnych udajov potrebnych na zabezpece-
nie spravodlivého a transparentného spractvania, aj informaciu o dobe uchovavania osobnych
tidajov, alebo, ak to nie je mozné, kritéria na jej uréenie. Prave dizka funkénosti suborov coo-
kies bude predstavovat’ informéciu s vysokym vyznamom pre pouzivatel'a, nakol'ko dlhodoby
zber a spracuvanie informadcii o ¢innostiach pouzivatel’a na internete st sposobilé vyznamnym
spdsobom zasiahnut’ do sukromia a osobnych tdajov jednotlivca. Uvedené je mozné zdoraz-
nit’ aj tym, ze stbory cookies su ¢asto ukladané v koncovom zariadeni pouzivatel'a na dlhSie
obdobie (spravidla viac ako rok) a pocas celého tohto obdobia pdsobia na ucel, na ktory boli
pouzité po prvy krat, pricom Ziadna pravna norma nijakym spésobom neupravuje maximalnu
dizku ich pouZzivania. Prave informacia o dizke funk&nosti siborov cookies tak moze vyz-
namnym sposobom prispiet’ k informovanému rozhodnutiu pouzivatel'ov povolit’ alebo nepo-
volit’ ich pouzivanie a uloZenie v koncovych zariadeniach pouzivatel'ov.

Vo vztahu k poskytnutiu informacii ohl'adom pristupu tretich stran k informaciam ziska-
nym pouzitim stiborov cookies Stdny dvor priamo poukéazal na ¢l. 10 pism. ¢) Smernice
95/46/ES ako aj ¢l. 13 (1) pism. e) Nariadenia (EU) 679/2016, ktoré medzi informacie, ktoré
maju byt poskytnuté prevadzkovatelom pouZivatel'ovi, vyslovne zaraduji aj informacie
o prijemcoch alebo o kategoriach prijemcov udajov. Uvedené obdobne zvySuje moznost’ pou-
zivatel'a udelit’ informovany suhlas s pouZzivanim stborov cookies alebo inych podobnych
zariadeni sliziacich na zber udajov. Relevancia uvedeného spociva aj v skutocnosti, Zze voci
pouzivatel'om su Casto pouzivané nielen stibory cookies, ktoré sii naviazané na doménu we-
bovej stranky, ktort pouZzivatel’ skuto¢ne navstivil (tzv. first-party cookies), ale aj stibory co-
okies, ktoré pochadzajii z domén inych webovych stranok, ktoré sice pouzivatel' nenavstivil
priamo, ale ich obsah bol Ciasto¢ne zobrazeny na doméne stranky, ktorti pouzivatel’ navstivil
(tzv. third-party cookies). Nasledne tak pouZivatel nema vedomost’ o tom, ktoré vSetky sub-
jekty prevadzkujice domény webovych stranok maji na jeho koncovom zariadeni ulozené
stbory cookies. Oboznamenie pouzivatela aj s tymito skutocnost’ami je preto nevyhnutnym
predpokladom pre udelenie informovaného sthlasu v konkrétnom pripade.

IV. ZAVER

Predmetom tohto prispevku bolo postdenie vplyvu novej pravnej Gpravy ochrany osob-
nych udajov obsiahnutej v Nariadeni (EU) 679/2016 vo vztahu k pouzivaniu suborov cookies
za ucelom zberu a nasledného spracovania informacii rozneho charakteru tykajacich sa pou-
zivatel'a, a to predovSetkym s prihliadnutim na problematiku udel'ovania suhlasu s ich pouzi-
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tim zo strany pouzivatel'a a podmienkami pre u¢inné udelenie tohto sthlasu. BlizSie boli ana-
lyzované dve rozhodnutia Sudneho dvora, ato vo veci C-210/16 Wirtschaftsakademie
Schleswig-Holstein, ktoré sa zaoberalo otazkou identifikacie subjektu zodpovedného za spra-
covanie osobnych udajov prostrednictvom suborov cookies, ako aj vo veci C-673/17 Pla-
net49, ktoré skimalo jednotlivé ndlezitosti tykajuce sa suhlasu poskytovaného za ucelom
opravneného spracuvania osobnych udajov.

Najvyznamnej$ia zmena, ktorti priniesla novd pravna Uprava v skimanej veci, spociva
v zmene pristupu ¢o sa tyka sposobu udel’'ovania suhlasu. Konkrétne do u¢innosti Nariadenia
(EU) 679/2016 sa uznaval ako pravny zaklad spracovania osobnych tdajov prostrednictvom
suborov cookies aj sthlas poskytnuty pasivhym, konkludentnym spdsobom. V sucasnosti je
uvedené uz nepripustné a pravna Uprava vyslovne vyzaduje aktivne konanie pouzivatel’a, kto-
ré mu musi byt umoznené zo strany poskytovatela sluzby. Nadvizne su kladené osobitné
informacné povinnosti poskytovatelovi sluzby s ucelom dostato¢ne oboznamit pouZzivatel'a
s relevantnymi aspektmi pouZzivania suborov cookies. Ako uvadza Foit, ,,poZiadavky na su-
hlas a jeho vyjadrenie budii podla Nariadenia (EU) 679/2016 vyrazne prisnejsie ako podla
doterajsej prdavnej upravy a doposial udelené suhlasy nebudu podla Nariadenia spravidla
pouzitelné.

Vyznamnym je sucasne priblizenie informacnej povinnosti prevadzkovatel’a v pripade, ak
tento pouziva sibory cookies, a to vo vztahu k vymedzeniu dizky funkénosti siiborov cookies
(doba posobenia) ako aj informadcii o prijemcoch alebo o kategoriach prijemcov udajov ako
informadcii obligatérne uvadzanych vo vzt'ahu k dotknutym subjektom.

VysSie analyzované zmeny v pravnej Uprave sa pokuSaju reagovat na nové vyzvy pre
ochranu zakladnych prav jednotlivca v digitalnom prostredi, a to najmi skimanych prav na
ochranu sukromia ana ochranu osobnych udajov. Podla Pol¢dka .k strate sukromia
v digitalnom veku dochadza predovsetkym preto, Ze vdcsina spolocnosti nie je schopna ocenit
redlnu hodnotu, ktoru pre nich zachovavanie ich sukromia mad, a preferuje sluzby, ktoré na-
miesto priamych platieb speriazujii pouivatelom vytvorené data.*** Prave neuvedomovanie si
hodnoty informaécii, ktoré pouzivatelia ¢asto bez hlbsej tivahy poskytuji na internete roznym
subjektom, priamo vyzaduje vynahradenie pouzivatel'ovej nevedomosti resp. nezaujmu prav-
nou Upravou, ktora zaru¢i pouzivatelom legislativne stanoveny Standard ochrany. V tomto
pripade moZno jednoznacne podporit’ snahu zdkonodarcu o vyraznejSie zapojenie jednotlivca
do procesu ochrany svojich dotknutych zakladnych prav a prekonat’ tak Casty nezaujem alebo
neochotu zaoberat’ sa uvedenym vo vlastnej réZii. Nasledne zostava uz na pouzivatel'och sa-
motnych, ako pristipia k ochrane svojich zakladnych prav, a ¢i prave prijaté zmeny budi
viest’ k vySSej miere kontroly pouzivatel'a nad informaciami, ktoré sa ho tykaju a ktoré maju
poskytovatelia zaujem ziskat’ a nésledne zhodnotit’ na internete.
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ABSTRAKT

Autorka sa v prispevku venuje problematike geo-blockingu — vyznamného aspektu Digitalne-
ho jednotného trhu, ktorému bola venovana pozornost' v ramci Stratégie pre jednotny digital-
ny trh v Europe z maja 2015 rovnako ako v Stratégii jednotného trhu z oktobra 2015. Oba
dokumenty poukazovali na potrebu prijatia legislativnych opatreni, ktoré by zabranili prakti-
kam obchodnikov sposobujucim diskriminacné konanie voci spotrebitelom. Neopodstatnené-
mu geografickému blokovaniu md zamedzit nariadenie Eurdpskeho parlamentu a Rady (EU)
2018/302 z 28. februara 2018 o rieseni neodovodneného geografického blokovania a inych
foriem diskriminacie z déovodu Statnej prislusnosti, miesta bydliska alebo sidla zdkaznikov na
vautornom trhu (dalej len ,, Nariadenie 2018/302“). Predmetom predkladaného clanku je
kompardcia vybranych ustanoveni Navrhu nariadenia o rieSeni geografického blokovania
a inych foriem diskrimindcie z 25. maja 2016 COM (2016) 289 final a prijatého ucinného
Nariadenia 2018/302, strucna analyza v§eobecnych otazok a parcidalnych obchodnoprdavnych
otazok suvisiacich s geografickym blokovanim a skumanie procesu suvisiaceho s uplatiiova-
nim Nariadenia 2018/302 v podmienkach slovenského pravneho poriadku.

ABSTRACT

The author deals in this paper with the issue of geo-blocking - an important aspect of the Dig-
ital Single Market, which has been addressed in the of the Digital Single Market Strategy in
Europe of May 2015 as well as in the Single Market Strategy of October 2015. Both docu-
ments pointed to the need for legislative action, which would prevent traders' practices caus-
ing discriminatory action against consumers. Unjustified geographical blocking is to be pre-
vented by Regulation (EU) 2018/302 of the European Parliament and of the Council of 28
February 2018 on addressing unjustified geo-blocking and other forms of discrimination
based on customers’ nationality, place of residence or place of establishment within internal
market (hereinafter as the ,,Regulation 2018/302°). The subject of the present article is a
comparison of the selected provisions of Proposal for a Regulation on addressing geo-
blocking and other forms of discrimination of 25 May 2016 (COM (2016) 289 final and the
effective Regulation 2018/302 adopted, a brief analysis of the general issues and partial
commercial issues of the Regulation 2018/302 and an examination of the process related to
the application of the Regulation 2018/302 under the conditions of the Slovak legal order.

' Tento prispevok vznikol v ramci rie§enia grantovej ilohy APVV &. 14-0598 ,Elektronizacia v podnikani s akcentom na

pravne a technické aspekty* a grantovej llohy APVV €. 17-0561 ,,LCudsko-pravne a etické aspekty kybernetickej bezpec-
nosti.
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1. UVOD

Znemoznenie pristupu na webovu stranku, presmerovanie na miestne webové sidlo s inymi
cenami alebo produktmi ¢i stanovenie odliSnych podmienok pristupu k tovaru alebo sluzbam
— takto by sa dali charakterizovat’ praktiky, ktorymi dochadza k neopodstatnenému geografic-
kému blokovaniu, tzv. geo-blockingu.

Takéto postupy zo strany podnikatel'ov ponukajucich svoje tovary alebo sluzby mozu viest’
nielen k diskriminacii spotrebitel'ov a nasledne k ich nespokojnosti, ale takymto konanim za-
roven dochédza aj k rozdeleniu trhu na zaklade vnutrostatnych hranic a v dosledku toho aj
k rozdrobenosti vnatorného trhu, spdsobujiic obmedzenie moznosti a vyberu pre spotrebite-
l'ov, a eventudlne aj znizovanie ziskov pre samotnych podnikatel'ov v désledku obmedzovania
svojej spotrebitel’skej zakladne. Nedovolené praktiky geo-blockingu vSak rovnako mézu slu-
zit’ na zvySovanie ziskov podnikatel'ov, najmé v kontexte problematiky prava hospodarskej
sut'aze (vid kapitola VII.)

Uvadzana fragmentacia trhu moze mat’ nepriaznivé dosledky pre hospodarstvo Europskej
unie, preto ju mozno oznacit’ za neziaduci jav. Uvadzanému konaniu obchodnikov ma zame-
dzit' nariadenie Eurdpskeho parlamentu a Rady (EU) 2018/302 z 28. februara 2018 o rieseni
neoddvodneného geografického blokovania a inych foriem diskrimindcie z dovodu Statnej
prisluinosti, miesta bydliska a sidla zdkaznikov na vnutornom trhu (d’alej len , Nariadenie EU
2018/302%¢).> Za hlavny ciel’ Nariadenia mozno vymedzit' poskytnutie 3ir§icho spektra moz-
nosti spotrebitelom a podnikom v ramci vnatorného trhu a odstranenie diskriminac¢nych po-
stupov zaloZenych na §tatnej prislusnosti, mieste bydliska & sidla zakaznikov.*

Zamerom tohto prispevku je komparovat’ vybrané otazky povodne navrhovaného znenia
Nariadenia, tj. Navrh Nariadenia Eurépskeho parlamentu a Rady z 25.maja 2016° s uéinnym
Nariadenim 2018/302, analyza vybranych ustanoveni Nariadenia 2018/302, ktoré suvisia
najmé s obchodno-prdvnymi otdzkami, parcidlne s otdzkami ochrany spotrebitel'a a uplatiio-
vanie Nariadenia 2018/302 v podmienkach Slovenskej republiky s oh'adom na povinnosti,
ktoré ¢lenskému Statu vyplyvaju z textu nariadenia.

II. GEOBLOCKING VO SVETLE TERITORIALIZACIE

Koncepcia internetu bola stavani na myslienke distribuovanej siete, nezavislej na geogra-
fickych hraniciach, ktorej pouzivatelia neoakavaju ziadne hranice, ale volny tok obsahu.’
Na zaklade uvedeného mozno konStatovat’, Ze povodné tendencie vyuZivania internetu sme-
rovali ku deteritorializovaniu tejto siete. Rovnako sa mozno v odbornej spisbe venujicej sa
cyber priestoru stretnit’ s ideami, Ze cyberspace je ,, terra nullius “ v ktorom socidlne vztahy
a pravo nedisponuji historickou existenciou a preto musia byt’ znovuobjavené.” K nezavislos-
ti internetu a kybernetického priestoru sa uz v roku 1996 vyjadril John Perry Barlow vo svojej
deklarécii ,, 4 Declaration of the Independence of Cyberspace “,v ktorej kyberneticky priestor
oznaduje za novy domov mysle.® Nasledne naramne rapidnym rozvojom technolégii a vply-

2 ktorym sa menia nariadenia (ES) & 2006/2004 a (EU) 2017/2394 a smernica 2009/22/ES.

3 Nariadenie Eurépskeho parlamentu a Rady (EU) 2018/302 z 28. februara 2018 o rieseni neodévodneného geografického
blokovania a inych foriem diskriminacie z dovodu $tatnej prislusnosti, miesta bydliska alebo sidla zakaznikov na vnutor-
nom trhu, ktorym sa menia nariadenia (ES) ¢&. 2006/2004 a (EU) 2017/2394 a smernica 2009/22/ES, odsek 3.

Otazky a odpovede tykajuce sa nariadenia o geografickom blokovani v kontexte elektronického obchodu, Digital Single
Market, Zdroj: https://ec.europa.eu/digital-single-market/en/news/geo-blocking-regulation-questions-and-answers, na-
vstivené dna 29.05.2019.

> COM(2016)289 final.

¢ TRIBMLE, M.,LIONEL, S.S., BOYD,W.S., Geoblocking, str. 10, University of Haifa, dostupné na:
https://scholars.law.unlv.edu/cgi/viewcontent.cgi?article=1242&context=rscholars, navstivené dina 14.10.2019.
LAMBACH, D., The Territorialization of Cyberspace, International Studies review 2019, str.2,dostupné na:
https://academic.oup.com/isr/advance-article-abstract/doi/10.1093/isr/viz022/5488469, navstivené dna 14.10.2019, bliz-
Sie pozri Johnson and Post 1996 a Chenou 2014.

BARLOW, J.P., A Declaration of Independence of Cyberspace, 1996, dostupné na: https://www.eff.org/cyberspace-
independence, navstivené dna 14.10.2019.
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vom réznych konkrétnych faktorov akymi s napriklad vznik systému nazvu internetovych
domén, nérast pouzivania geo-lokacie v suvislosti s poskytovanim obsahu zalozené¢ho na fy-
zickej polohe pouzivatela, ¢i limitovanie pristupu niektorych uzivatel'ov ku ur¢itému obsahu,
ale aj mnohé¢ iné Cinitele viedli ku teritorializéacii internetu.

Prax obchodnikov oznacované ako geo-blocking bola Eurdpskou komisiou v Stratégii pre
jednotny digitalny trh v Eurépe oznacena ako ,.postupy, ktoré online predajcovia pouzivaju
z komercnych dovodov a ktoré maju za ndsledok znemoznenie pristupu na webové sidla zria-
dené v inych clenskych Statoch.«® V totoznom dokumente uvadza Eurépska komisia §tatistic-
ké udaje, ktoré deklarujt, ze az 74% st’aznosti dorucenych sieti eurdpskych spotrebitel'skych
centier sa tykalo cenovych rozdielov, pripadne inej geografickej diskriminécie spotrebitel’'ov.

V ostatnom dokumente Eurdpskej Komisie z oktobra 2015'° je uvedené, Ze ,, Komisia a
europske spotrebitel'ské centra pravidelne dostavaju staznosti od spotrebitelov, ktorym nie je
dovoleny pristup na webové stranky s lacnejsimi cenami, ponukami alebo so zlavami. Spotre-
bitelia su casto konfrontovani s vyssimi cenami alebo maju problémy ziskat' rovnaku sluzbu
ako miestni zakaznici. “ V nadvdznosti na uvadzané je zrejmé, ze povodna myslienka internetu
a jeho cezhrani¢nému resp. hranicami nelimitovanému vyuzivaniu sa priebehom rokov vply-
vom rozli¢nosti pravnych uprav ¢i ekonomickych zaujmov modifikovala do jeho stcasnej
podoby. Vyssie konkretizované postupy mali byt preto zakézané, z dévodu potreby efektiv-
neho vyuzivania plného potencidlu jednotného vnuatorného trhu, ¢i uz s ohl'adom na lepsi
mozny vyber alebo nizsie ceny pre spotrebitelov, eventualne v zabraneni diskriminacie pri
stanovovani rozdielnych platobnych podmienok.

III. NAVRH NARIADENIA O GEO-CLOCKINGU VO VZTAHU K PRIJATEMU
NARIADENIU 2018/302

S ¢asovym ohrani¢enim do prvého polroku 2016'" stanovila Eurépska komisia termin na
vypracovanie legislativnych ndvrhov zameranych na zamedzenie praktik, ktorymi dochadza
ku neopodstatnenému geografickému blokovaniu. Vysledkom tejto iniciativy bol Navrh na-
riadenia Europskeho parlamentu a Rady zo diia 25. maja 2016 o rieSeni geografického bloko-
vania a inych foriem diskriminécie z dovodu §tatnej prislusnosti zakaznikov, miesta bydliska
alebo sidla na vnitornom trhu (d’alej len ,,Navrh nariadenia o geo-blockingu®), uverejneny aj
s dovodovou spravou.'> Ako uvadza Sein, niektori autori tvrdili, Ze pokial’ by bol Navrh pri-
jaty v prekladanej podobe predstavoval by ,,neprimerané obmedzenie sukromnej autono-
mie“.”” Vtejto suvislosti je nutné konstatovat, Ze Navrh nariadenia o geo-blockingu
v zverejnenej podobe nebol prijaty a doslo k pomerne vyraznym zmendm v jeho normativne;
Casti.

Prvé badatel'na zmena ku ktorej doslo po predloZeni Navrhu pri kreovani pozmeneného
textu Nariadenia je zretel'na v cieli a rozsahu posobnosti Nariadenia. Povodny Navrh mal pre-
chadzat’ priamej alebo nepriamej diskriminécii z dovodu Statnej prislusnosti, miesta bydliska
alebo sidla zakaznikov, zatial’ Co suCasna podoba Nariadenia formuluje poziadavku nediskri-
mindcie Specifickejsie a zretelnejSie vo vzt'ahu ku geografickému blokovaniu.

V ramci kategorie uplatnitelnosti na konkrétne okruhy pravnych vztahov, znenie Navrhu
nariadenia o geo-blockingu obsahovalo v ¢l.1 ods.2 taxativny vypocet situdcii na ktoré sa
vztahovalo. Boli to tri relativne Specifikované situacie, v ktorych bol zvyrazneny prvok cez-
hrani¢nosti. Naproti tomu stcasny ¢l.1 ods. 2 Nariadenia 2018/302 uZ neobsahuje ani jednu

°  Stratégia pre jednotny digitalny trh v Eurdpe zo dita 06.05.2015, COM (2015) 192 final, str. 6.

Zlepsovanie jednotného trhu: Viac prilezitosti pre I'udi a podniky zo diia 28.oktobra 2015, COM (2015) 550 final, str. 12.
" Stratégia pre jednotny digitalny trh v Eurdpe zo dita 06.05.2015, COM (2015) 192 final, str. 6.

Navrh nariadenia Eurdpskeho parlamentu a Rady zo dia 25.05.2016 o rieSeni geografického blokovania a inych foriem
diskriminacie, COM (2016) 289 final, 2016/0152 (COD).

SEIN.K., The draft Geoblocking Regulation and its possible impact on B2C contracts, Journal of European Consumer
and Market Law, issue 4/2017, p.148, ISSN 2364-4710, blizsie pozri 5 odkaz.
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z povodnych troch situécii, ale stanovuje neuplatnitelnost’ na Cisto vnutorné situacie. Takato
formulacia je pre adresatov prava simplexnejSia a v dosledku toho aj vhodnejsia, ked’ze na-
miesto subsumovania konkrétneho pravneho vztahu do jednej z troch kategorii, bude posta-
covat posudit’ Ci situdcia vykazuje znaky vnutrostatnej transakcie alebo nie.

Vyrazné zmeny nezaznamenal ¢l.1 ods. 3 Navrhu nariadenia o geo-blockingu, a teda ¢in-
nosti ktoré su vynaté z jeho posobnosti. Tak v Navrhu nariadenia o geo-blockingu ako aj
v Nariadeni 2018/302, nebudu pod pdsobnost’ patrit’ oblasti uvedené v ¢1.2 ods.2 smernice
2006/123/ES o sluzbach na vnatornom trhu. Oproti pévodnému navrhovanému zneniu v ¢l.1
ods.3 Nariadenia 2018/302 pribudlo, Ze Nariadenim 2018/302 nie st dotknuté pravidla uplat-
nitelné v oblasti autorskych prav a prav stuvisiacich s autorskymi pravami, spravidla tie ktoré
s vymedzené v smernici Eurdpskeho parlamentu a Rady 2001/29/ES. V tejto suvislosti je
vhodné uviest’, Ze online poskytovatelia sluzieb (ktoré st chranené autorskymi pravami), sa
viazani uzemnymi licenciami vo vztahu k takémuto nimi ponikanému online obsahu a aj
z tohto dovodu je oblast’ autorskych prav a prav stvisiacich s autorskymi pravami vynata
z posobnosti Nariadenia. Dalej je potrebné zmienit sa e v nadviznosti na prenosnost’ online
obsahovych sluzieb bolo prijaté Nariadenie Eurépskeho parlamentu a Rady (EU) 2017/1128
zo 14. juna 2017 o cezhrani¢nej prenosnosti online obsahovych sluzieb na vnitornom trhu.'
Tato pravna Uprava ma slizit’ v pripadoch, ked’ si zakaznik zakupi online prenosnu obsahovu
sluzbu v state svojho pobytu a nasledne sa doCasne nachadza v inom c¢lenskom State (napr.
v dosledku pracovnej cesty, ¢i sukromnej dovolenky). Zakaznikovi ma byt aj pri prekroceni
hranic zachovany pristup k tymto sluzbam a moznost' vyuzivat ich. Relevantnym bude
v tejto suvislosti zadefinovat, resp. stanovit’ kritéria pre posudzovanie pojmu ,,docasnost™,
ako uvadza Rézenfeldovd.’Zavizkovi rovinu tejto problematiky harmonizuje smernica Eu-
répskeho parlamentu a Rady (EU) 2019/770 z 20. maja 2019 o uréitych aspektoch tykajtcich
sa zmluv o dodévani digitdlneho obsahu a digitalnych sluzieb.

Nediskriminacia ako jedna zo zékladnych zasad Unijného prava je upravend v Charte za-
kladnych prav Europskej unie v ¢l.21. Zakaz diskriminécie z dovody Statnej prislusnosti je
vyjadreny v ¢l. 21 ods.2 Charty zékladnych prav Europskej tnie. Nediskriminécia je upravena
aj v ¢l. 18 a nasl. Zmluvy o fungovani Eurdpskej unie. S poukazom na to uvedené, je zrejmé,
7e zékaz diskriminécie (¢i uz priamej alebo nepriamej) je jednou z nosnych idei Eurdpske;j
unie. Uz pred prijatim Nariadenia 2018/302 sme na urovni unijného prava disponovali usta-
noveniami zakazujucimi diskrimina¢né konanie voci prijemcom sluzieb. Tato uprava bola
znaéne stru¢nejsia ako su¢asné Nariadenie 2018/302. Clanok 20 smernice Eurépskeho parla-
mentu aRady 2006/123/ES o sluzbdch na vnatornom trhu (dalej len ,,smernica
2006/123/ES*) stanovoval zédkaz uplatiiovania diskriminaénych poziadaviek z dovodu Statnej
prislusnosti alebo miesta bydliska'®. Clanok 20 v odseku 2 smernice 2006/123/ES reflektoval
aj na situacie geografického blokovania z objektivnych doévodov, pre ktoré umozioval po-
skytnutie rozdielnych podmienok pristupu. Reguldcia nediskriminicie v smernici
2006/123/ES bola vo vztahu k prijemcom sluzieb koncipovana vSeobecnejSie ato
z nasledovnych dovodov. Smernica 2006/123/ES upravuje poskytovanie sluzieb (vo svetle
dvoch zasad a to slobody poskytovatel'ov usadit’ sa a voI'ného pohybu sluzieb), pricom hovo-
rime o poskytovani sluzieb tak Standardnym spdsobom, ako aj online spdsobom. Nariadenie
ma zamedzit’ geografickému blokovaniu pri online ndkupoch tovarov a sluzieb, teda nie pri
predaji tovarov Standardnym sposobom (napr. v kamennych predajniach). Ustanovenia

Nariadenie Europskeho parlamentu a Rady (EU) 2017/1128 zo 14. juna 2017 o cezhranitnej prenosnosti online obsaho-
vych sluzieb na vnutornom trhu.

'3 ROZENFELDOVA, L., The end of Geo-Blocking ? str. 83 in: BEJCEK, J., KOUKAL, P., SILHAN, J., VALDHANS, .,
(eds.) Dopady digitalizace do oblasti soukromého prava, Dny prava 2018, Sbornik z konference, Masarykova Univerzita
2019, ISBN 978-80-210-9328-7, dostupné na http://www.dnyprava.cz/dokumenty/48813, navstivené dia 14.11.2019.

' Smernica Eurépskeho parlamentu a Rady 2006/123/ES z 12.decembra 2006 o sluzbach na vnutornom trhu.
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o nediskriminécii v smernici 2006/123/ES kompetentné organy vyhodnotili ako neucinné
v boji proti diskriminécii a dostatoéne nezniZujuce pravnu neistotu.'”

Zmena nastala aj vo vzt'ahu Nariadenia 2018/302 a smernice 2006/123/ES, pdvodnej Gpra-
vy nediskriminacie. V €l.1 ods. 6 Navrhu nariadenia o geo-blockingu je uvedené, ze pokial
nastane rozpor medzi ustanoveniami Nariadenia 2018/302 a ustanoveniami ¢1.20 ods.2 smer-
nice 2006/123/ES prednost’ budi mat’ ustanovenia Nariadenia 2018/302. Stucasna formulacia
stavia Nariadenie 2018/302 do pozicie lex specialis vo vzt'ahu ku smernici 2006/123/ES, pri-
¢om Nariadenie pripusta uplatnitelnost ustanoveni smernice 2006/123/ES, avSak len
v pripade pokial’ Nariadenie 2018/302 nestanovuje SpecifickejSie ustanovenia.

IV. KU VSEOBECNYM OTAZKAM NARIADENIA

V uvode prispevku boli charakterizované urcité praktiky, ktorych sa doptistaji obchodnici
a ktorymi spdsobuju geografické blokovanie. Geo-blocking ma svoju pravnu aj technicku
stranku, ktoré st neodmyslitel'ne spété. Ku blokovaniu dochadza prostrednictvom technolo-
gickych opatreni, pripadne inym spdsobom spdsobilym blokovat’ alebo obmedzovat’ pristup
k online rozhraniu obchodnika. Definicia online rozhrania je uvedend v €l. 2 ods. 16 Nariade-
nia 2018/302 a vnimame ju ako ,,akykolvek softvér vratane webového sidla alebo jeho casti
a aplikacii vrdatane mobilnych aplikacii, ktory je prevadzkovany obchodnikom alebo v jeho
mene a prostrednictvom ktorého ziskavaju zakaznici pristup k tovaru alebo sluzbam obchod-
nika s cielom uskutocnit’ transakciu v sivislosti s tovarom alebo sluzbami.'® Zakaz blokovania
navyse musi spocivat’ v dovodoch, ktoré suvisia so Statnou prislusnostou, miestom bydliska
alebo sidlom zakaznika.

Ako ukazovatel’ fyzickej polohy zékaznika sluzi zvycajne IP adresa, ale aj adresa na doru-
¢enie tovaru, vyber odliSné¢ho jazyka, alebo Clensky §tat, v ktorom bol vydany platobny pro-
striedok, ktorym chce za tovary alebo sluzby spotrebitel’/zakaznik zaplatit’. V praxi sa ¢astok-
rat stdva, ze spotrebitel’/zdkaznik je presmerovany na odliSna verziu online rozhrania, ktora sa
odliSuje od povodnej verzie vzhladom, jazykom, pripadne inymi osobitymi vlastnostami.
Takéto presmerovanie na ind verziu online rozhrania méze byt vykonané len s udelenim vy-
slovného suhlasu zakaznika, za podmienky Ze bude mat nadalej jednoduchy pristup
k podvodnej online verzii rozhrania. Skuto¢nost’, ze zdkaznik bude mat’ aj nad’alej pristup ku
povodnej verzii rozhrania slizi k zvySeniu transparentnosti, nakol’ko bude moct’ napr. porov-
nat’ ceny na povodnej stranke a na stranke na ktort bol presmerovany.'® Obmedzit’ pristup
k online rozhraniu, alebo presmerovat’ na odlisné online rozhranie je pripustné pokial’ existuje
dovod spogivajiici v dodrzani zakonnych poziadaviek prava Unie alebo v pravnych predpi-
soch clenského statu. O tom vSak musi byt zakaznik/spotrebitel vyrozumeny — jasne
a konkrétne v jazyku online rozhrania ku ktorému chcel zdkaznik povodne ziskat pristup. Za
podmienok stanovenych v Nariadeni 2018/302, pri presmerovani bude musiet obchodnik
umiestnit’ na svoje webové sidlo pripadne na svojej aplikacii, ikonu (alebo zvolit’ iny vhodny
sposob), prostrednictvom ktorej bude zdkaznik/spotrebitel’ informovany o moznosti presme-
rovania, s ktorym bude musiet’ vyjadrit’ vyslovny suhlas.

So zretel'om k posobnosti Nariadenia 2018/302 je v ¢l. 7 Preambuly stanovené, Ze: ,,naria-
denie by sa nemalo vztahovat’ na situdcie, ktoré st vyhradne vnatornou zélezitost'ou ¢lenské-
ho §tatu“. Vyhradne vnatornt zalezitost’ ¢lenského Statu moézeme charakterizovat’ ako situd-
ciu, ked sa vsetky relevantné prvky transakcie nachddzaji na uzemi jedného ¢lenského Statu.

Nariadenie Eurdpskeho parlamentu a Rady (EU) 2018/302 z 28. februara 2018 o rieSeni neodévodneného geografického
blokovania a inych foriem diskriminacie z dovodu $tatnej prislusnosti, miesta bydliska alebo sidla zakaznikov na vnutor-
nom trhu, ktorym sa menia nariadenia (ES) &. 2006/2004 a (EU) 2017/2394 a smernica 2009/22/ES, ¢l. 4 preambuly.
Nariadenie Eurdpskeho parlamentu a Rady (EU) 2018/302 z 28. februdra 2018 o rieseni neodévodneného geografického
blokovania, ¢1.2 ods. 16.

Seven important questions about Geo-blocking. European Consumer Centre Austria, dostupné na:
https://europakonsument.at/en/page/7-important-questions-about-geo-blocking, navstivené dia 14.11.2019.
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Clanok 1 ods. 3 Nariadenia 208/302 striktne vylu¢uje posobnost’ Nariadenia na ,,&isto vniitor-
né situacie®. Pre ilustraciu mozno uviest’, Ze pokial’ si spotrebitel’ z PreSova objedna prostred-
nictvom internetu tovar z Martina, Nariadenie 2018/302 na taku situaciu nebude uplatnitel'né.
Pokial’ si vSak spotrebitel’ z KoSic online zakupi listok na divadelné predstavenie v prazskom
divadle, Nariadenie 2018/302 bude mozné aplikovat’. Aplikacia Nariadenia 2018/302 vo vy-
medzenom rozsahu je celkom logicka, ked’ze zamerom prijatej legislativy je podporit’ a na-
pomdct’ prave cezhrani¢nému elektronickému obchodu, pri¢om pri vysostne vnutrostatnych
transakciach prvok cezhrani¢nosti absentuje.

S ohl'adom na vecntl pdsobnost’ Nariadenia je nutné vymedzit’ na aky okruh ¢innosti sa
bude resp. nebude vztahovat. Z rozsahu a ciel'a Nariadenia 2018/302 je zrejmé, ze nebude
aplikovatelné na vSetky oblasti, v ktorych su poskytované sluzby alebo predavané tovary. Zo
znenia €l. 1 ods.2 vyplyva, Ze ¢innosti, na ktoré sa Nariadenie 2018/302 nebude uplatiiovat’ su
taxativne vymenované v ¢l. 2 ods.2 smernice 2006/123/ES. Aj napriek tomu, ze je vynaty
pomerne rozsiahly okruh ¢innosti, ostava stale znacné mnozstvo oblasti, na ktoré bude Naria-
denia 2018/302 aplikovatel'né, s ohl'adom na skuto¢ne Siroki ponuku tovarov a sluzieb, po-
nikanych a poskytovanych prostrednictvom internetu.

Otazka, ktorej je nutné venovat’ pozornost’, je vo¢i ktorym obchodnikom bude Nariadenie
2018/302 uplatnitel'né, resp. aka je jeho uzemna pdsobnost’. Zaiste je potrebné sa zamysliet
nad tym, ako sa bude pristupovat’ ku podnikatel'skym subjektom, ktoré nemaji svoje sidlo
umiestnené na uzemi Clenskych Statov Eurdpskej tnie, ale poskytuju svoje sluzby alebo pre-
davaju svoje tovary (¢i uz online alebo offline) aj na uzemi clenskych statov Eurdpskej tnie.
Tato otazka vyvstala aj v savislosti s prispevkom Frantikovej”’, ktora uvadza, ze : ,predaj
zbrani alebo inych zakdzanych produktov z USA do CR by nebol mozny, pretoze predaj zbrant
v Ceskej republike je na rozdiel od USA podrobeny viicsej kontrole. V tejto situdcii by geo-
blokovanie nebolo povazované za neopravnené . S uvedenym moézeme jednoznacne sthlasit’.
Nariadenie sa podl'a nds bude vzt'ahovat’ okrem obchodnikov so sidlom na uzemi Clenského
statu EU aj na obchodnikov, ktori majt sidlo v krajine mimo EU a vykonavaji &innost
v EU.*! Obchodnici so sidlom mimo &lenskych §tatov EU, tzv. tretich krajin, sa rovnako ako
obchodnici so sidlom na uzemi c¢lenskych Stitov moézu dopustat nedovoleného geo-
blockingu. Ked’Ze obe uvedené kategdrie obchodnikov st ucastnikmi hospodarskej sut’aze,
bojujuc o priazen zdkaznikov, mali by podliehat’ rovnakym poziadavkam.”> Determinantom
aplikovatelnosti preto nebude sidlo podnikatel'a, ale ponuka, ktorti vytvaraju spotrebitel'om
v EU. Zmietiovana povodna pravna Gprava nediskriminacie vo vztahu k sluzbam na vnator-
nom trhu”® stanovovala povinnost’ vylucne ¢lenskym Statom zabezpecit' to, aby prijemca ne-
podliehal diskrimina¢nym poziadavkam, preto by sankcionovanie podnikatel'skych subjektov
z tretich krajin prekracovalo rozsah pdsobnosti smernice.”* Aj tento fakt mohol sluzit' ako
d’al§i dovod potreby prijatia Nariadenia 2018/302.

20 FRANTIKOVA, Z. Konec diskriminace zakaznikd z ditvodu statni piislugnosti, mista bydliste nebo usazeni in CAM-

DZICOVA, Sabina (ed.). Pravo v globalizované spole¢nosti. Sbornik z konference Olomoucké debaty mladych pravniki
2018. Olomouc: Iuridicum Olomoucense, 2018. ISBN 978-80-88266-32-7 (PDF) [Dostupné on-line na adrese:
http://odmp.upol.cz/sborniky/odmp-2017/ odmp18.pdf ], str.202, nastivené dna 19.11.2019.

Geo-blocking Regulation — Questions and Answers, European Commission, Strategy, Digital Single Market, dostupné
na:

https://ec.europa.eu/digital-single-market/en/news/geo-blocking-regulation-questions-and-answers, str. 13, navstivené
06.11.2019.

Nariadenie Eurdpskeho parlamentu a Rady (EU) 2018/302 z 28. februdra 2018 o rieseni neodévodneného geografického
blokovania, ¢l. 17 Preambuly.

CL. 20 smernice o sluzbach na vniitornom trhu 2006/123/ES.

Nariadenie Eurépskeho parlamentu a Rady (EU) 2018/302 z 28. februara 2018 o rieSeni neodévodneného geografického
blokovania, ¢l. 4 Preambuly.
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V. KU SMEROVANIU CINNOSTI DO CLENSKEHO STATU

Do pozornosti sa dostdvaju pojmy vykonavanie ¢innosti a smerovanie ¢innosti. Vyznam
»smerovania ¢innosti®, resp. vyklad tohto pojmu podal Sudny dvor Europskej tinie v spoje-
nych veciach C-585/08 a C-144/09 Peter Pammer proti Reederei Karl Schluter GmbH &
Co.KG a Hotel Alpenhof GesmbH proti Oliverovi Hellerovi. Spor vo veci samej v pripade
pana Petra Pammera spocival v nasledujucich skutkovych a pravnych okolnostiach — pan
Pammer si rezervoval prostrednictvom spolo¢nosti Internationale Frachtschiffreisen Pfeiffer
GmbH sidliacej v Nemecku cestu nakladnou lod’ou z Terstu (Taliansko) na Daleky vychod.
Uvedena sprostredkovatel’ska spolo¢nost’ poskytla prostrednictvom internetovej stranky opis
cesty a vybavenia, ktorym lod’ disponuje avSak tento podla pana Pammera nezodpovedal
podmienkam, ktoré boli redlne na lodi. V tejto suvislosti pan Pammer odmietol na lod’ nastu-
pit’ a spolo¢nost’ Reederei Karl Schliiter mu vratila len ¢ast’ uhradenej sumy vo vyske 3,500€.
Pan Pammer pozadoval vratenie celej sumy aj s tirokmi vo vyske 5,000€ a s tymto narokom
sa obratil na rakusky vnutrostatny prvostupiiovy sad®.

Zalovana spoloénost Reederei Karl Schliiter argumentovala nedostatok pravomoci uva-
dzaného stdu tym, ze v Raktsku nevykonava ziadnu obchodnd ani int podnikatel'sku ¢in-
nost’.”® Nasledne konanie prebehlo na prvej instancii, odvolacej in§tancii a po podani dovola-
nia pAnom Pammerom sa pripad dostal na Oberster Gerichtshof (Najvyssi sud). Tento vyslovil
pochybnosti o kritéridch definovania pojmu ,balik cestovnych sluzieb®, azdoraznil, ze
v danom pripade je nastolend otazka, ¢i si predmetné sluzby porovnatel'né s okruznou plav-
bou, ¢o by mohlo znamenat existenciu ,balika sluzieb“ a nasledne existenciu zmluvy
o preprave. Na zaklade toho povazoval za potrebné prerusit’ vnutroStatne konanie a polozit
Stidnemu dvoru dve prejudicialne otazky, a teda ¢i predstavuje cesta nakladnou lod’ou cestu
za jednu cenu v zmysle ¢lanku 15 ods.3 (nariadenia €. 44/2001)*" a v pripade kladnej odpove-
de na prva otazku, druhu otazku ¢i pre ,,smerovanie® ¢innosti (do ¢lenského Statu v ktorom
ma spotrebitel’ bydlisko) postacuje (v zmysle ¢lanku 15 ods.1 pism. c) nariadenia 44/201 1)*®
aby bola na internete dostupna webova stranka sprostredkovatela.”

Druhym konanim v spojenej veci bol spor hotela Alpenhof GesmbH proti panovi Oliverovi
Hellerovi. Pan Heller si prostrednictvom internetovej stranky rezervoval viacero izieb v hoteli
Alpenhof (hotel prevadzkuje rovnomennd spolo¢nost) v Nemecku, pricom rezervacia
a potvrdenie rezervacie boli uskutocnené elektronickou poStou. Po prichode do hotela pan
Heller spochybnil jeho sluzby a opustil ho bez zaplatenia faktury, napriek pontiknutej zl'ave.
Spolocnost” Alpenhof sa obratila so Zalobou o zaplatenie sumy priblizne 5,000€ na rakusky
sud®’. Zalovanym bola vznesena namietka nedostatku pravomoci sudu, nakolko vtedajsia
pravna prava’' bola koncipovana tak, ze Zalovany, vystupujici v spore ako spotrebitel’, moze
byt Zalovany iba na stide ¢lenského Statu, na ktorého zemi ma bydlisko (t.j. na nemeckom
stide).” Std prvej in§tancie®, rovnako ako odvolaci sad** zamietli podant Zalobu a ustdili, 7e
raktske stidy nemaji pravomoc vo veci konat’.

Nasledne usudili, ze pojem ¢innost’ smerovana do ¢lenského Statu, v ktorom ma spotrebitel’
bydlisko, zahffia aj vyuzivanie interaktivnej internetovej stranky, ktord umozZiuje uzavriet

2 Bezirksgericht Krems an der Donau.

26 Rozsudok z 07. decembra 2010, Pammer a Hotel Aplenhof, C-585/08, EU:C:2010:740, body 14-13.

2TV stéasnosti uz netiéinné nariadenie Rady (ES) &. 44/2001 o pravomoci a o uznavani a vykone rozsudkov v obé&ianskych
a obchodnych veciach, ku 09. januaru 2015.

¥ Ibid.

2 Rozsudok z 07. decembra 2010, Pammer a Hotel Alpenhof C-585/08, EU:C:2010:740, bod 24.

30 Bezirksgericht Sankt Johann im Pongau.

31V sugasnosti uz neiéinné nariadenie Rady (ES) ¢. 44/2001 o pravomoci a o uznavani a vykone rozsudkov v ob&anskych
a obchodnych veciach, ku 09. januaru 2015.

32 Rozsudok z 07. decembra 2010, Pammer a Hotel Alpenhof, C-585/08, EU:C:2010:740, bod 28.

33 Bezirksgericht Sankt Johann im Pongau.

3 Landesgericht Salzburg.
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zmluvu s tymto spotrebitel'om online, t.j. elektronicky, ¢i uz na stranke podnikatel’a, alebo aj
na internetovej stranke, ktora sice takito moznost’ neposkytuje, ale uvaddza vylu¢ne reklamu.
Podla nazoru tychto sudov, reklama na internete prekracuje hranice. Takéto smerovanie do
zahrani¢ia mozno vylucit’ len prostrednictvom vyslovného vyhlasenia tykajuceho sa obchod-
nych vzt'ahov podnikatel'a so spotrebitelmi s bydliskom v jednom alebo viacerych ostatnych
urcenych c¢lenskych statoch. Uviedli, Ze ¢innost’ by bola smerovana do ¢lenského Statu spot-
rebitel’a aj v tom pripade, ak by sa spotrebitel’ dozvedel o sluzbach podnikatel’a prostrednic-
tvom internetovej stranky a nasledne by vykonal rezervaciu skrze adresy elektronickej posty,
geografickej adresy pripadne telefonneho &isla, ktoré by boli uvedené na stranke.*”

Spolo¢nost” Hotel Alpenhof podala dovolanie na Oberster Gerichtshof, ktory si nebol isty
¢i Stdny dvor odpovie na druht prejudicialnu otdzku vo veci C-585/05, ked’ze tato zavisela
od odpovede na prva otazku polozenti Sidnemu dvoru v tejto veci. Dovolaci sud povazoval
za nevyhnutné prerusit’ konanie a polozit’ nasledujucu otdzku: ,, postacuje na to, aby bola ¢in-
nost’ smerovana do §tatu v zmysle &l. 15 ods. 1 pism. ¢) nariadenia &. 44/2001°° skuto¢nost’,
ze na internete je dostupnd webova stranka zmluvného partnera spotrebitela ?*. V stlade
s ustanoveniami Rokovacieho poriadku Sudneho dvora boli uvadzané konania spojené na
gely rozsudku.”’

Stdny dvor konstatoval, ze z dovodu rozvoja komunikécie prostrednictvom internetu je
stazené urcenie miesta, kde boli vykonané ukony potrebné na uzavretie zmluvy, ¢o
s prihliadnutim na ponuky podnikatel'ov, zvySuje zranitelnost’ spotrebitel'a. Potrebné bolo
preskumat’ ¢i sa vyzaduje vola podnikatela zamerat’ sa na jeden alebo viacero inych clen-
skych §tatov, a ak 4no, akym sposobom musi byt vola prejavend.’® Standardné sposoby re-
klamy Castokrat zahfnaju vynakladanie vyznamnych vydavkov na strane podnikatela na jeho
zvidite'nenie v ostatnych clenskych Statoch a tato skutoc¢nost’ sama o sebe preukazuje volu
podnikatel'a smerovat’ svoju ¢innost’ do tychto Statov. Ked'ze internet je Specificky, posudenie
prejavu vole bude podliehat’ inym kritériam ako pri klasickom spdsobe reklamy. Uz zo svojej
podstaty mé internet celosvetovy dosah, reklama je tak dostupna v podstate vo vsetkych Sta-
toch, teda v celej Eurdpskej nii bez toho, aby bolo nevyhnutné vynakladat’ dodatocné vydav-
ky a nezéavisle od vole podnikatel'a zameriavat’ sa na spotrebitel'ov mimo uzemia ¢lenského
Statu, v ktorom ma sidlo.*® Samotna dostupnost’ internetovej stranky pritom nepostaduje na
»,smerovanie ¢innosti®, ako to uvadza aj generalna advokatka Verica Trstenjak, v bode 64
svojho navrhu vo veci C- 585/08.%

Skumat’ bolo potrebné existenciu okolnosti preukazujicich, ze podnikatel zamysl'al ob-
chodovat’ so spotrebiteI'mi s bydliskom v ostatnych ¢lenskych Statoch, v tom zmysle ze bol
pripraveny uzatvarat zmluvy s tymito spotrebitelmi. Medzi také skutoCnosti nepatri ani
zmienka o adrese elektronickej poSty, ani uvedenie telefonickych kontaktnych udajov bez
medzinarodnej predvolby, ked’ze uvedenie takychto informdacii nenaznacuje, Ze podnikatel
smeruje svoju ¢innost’ do jedného alebo viacerych c¢lenskych Statov, lebo poskytnutie uvede-
nych informécii je nevyhnutné na skontaktovanie sa spotrebitel’a s bydliskom na uzemi ¢len-
ského §tatu, v ktorom méa podnikatel’ sidlo, kontaktovat’ tohto podnikatela.*!

Medzi skuto€nosti, ktoré¢ umoziiuji urcit’ ¢i je ta-ktord Cinnost’ smerovand do c¢lenského
Statu, na ktorého uzemi ma spotrebitel’ bydlisko, patria vSetky vyslovné prejavy vole oslovo-

> Ibid., bod 29.

36V sticasnosti uz neuginné nariadenie Rady (ES) &. 44/2001 o pravomoci a o uznavani a vykone rozsudkov v ob&ianskych
a obchodnych veciach, ku 09. januaru 2015.

37 Rozsudok z 07. decembra 2010, Pammer a Hotel Alpenhof, C-585/08, EU:C:2010:740, body 30 az 32.

38 Rozsudok z 07. decembra 2010, Pammer a Hotel Alpenhof, C-585/08, EU:C:2010:740, body 62 a 64.

" Ibid., bod 68.

40" Navrhy generalnej advokatky z 18. méaja 2010, Pammer a Hotel Alpenhof, C-585/08, ECLI:EU:C:2010:273, bod 64.

4" Rozsudok z 07. decembra 2010, Pammer a Hotel Alpenhof, C-585/08, EU:C:2010:740, body 62 a 64.

' Ibid., bod 76,77.
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vat’ spotrebitelov z tohto &lenského §tatu.** Pokial je internetova stranka strankou sprostred-
kovatel'skej spolo¢nosti a nie podnikatel’a, nie je to prekédzkou toho, aby sa tento povazoval za
podnikatel'a smerujiceho svoju ¢innost’ do ostatnych ¢lenskych §tatov, vratene toho, v ktorom
ma bydlisko spotrebitel’, ked’ze tato spolocnost’ konala v mene a na tcet uvedené¢ho podnika-
tela. Je tlohou vnutrostatneho stdu preverit, ¢i si tento podnikatel’ bol, alebo musel byt ve-
domy medzinarodného rozmeru ¢innosti sprostredkovatel’skej spoloc¢nosti a aka vdzba ich
spaja.*”

Nasledne Sudny dvor vo svojom rozsudku uviedol demonstrativnym vypoctom okolnosti,
ktoré st sposobilé vystupovat ako okolnosti umoziujice usudzovat’, ze ¢innost’ podnikatel’a
je smerovana do Clenského Statu bydliska spotrebitela. Takymito ¢innostami si medzindrod-
na povaha ¢innosti, uvedenie trasy cesty z ostatnych ¢lenskych Statov do miesta, kde mé pod-
nikatel’ sidlo, pouzivanie iného jazyka alebo inej meny, ako je jazyk alebo mena zvycajne
pouzivana v ¢lenskom State, v ktorom ma podnikatel’ sidlo, s moznostou vykonat’ a potvrdit
rezervaciu v tomto inom jazyku, uvedenie telefonickych kontaktnych udajov s medzinadrodnou
predvolbou, vynalozenie vydavkov na odkazové sluzby na internete, aby sa spotrebitelom
s bydliskom v ostatnych ¢lenskych Statoch ul'ah¢il pristup na stranku podnikatela alebo jeho
sprostredkovatel’a, pouzivanie doménového mena prvej urovne, ktora je ind ako prva troven
¢lenského Statu v ktorom ma podnikatel’ sidlo, a zmienka o medzinarodnej klientele tvorene;j
klientmi s bydliskom v réznych ¢lenskych §tatoch. Ulohou vnutrostatneho stiidu zostalo preve-
rit’, ¢i takéto okolnosti existuju.

Ako je uvadzané vyssie, povaha internetu a jeho globalne pdsobenie stazuje hodnotenie
toho, ¢i podnikatel’ skuto¢ne smeruje svoju ¢innost’ na uzemie clenskych Statov, alebo nie.
Dostupnost’ internetovej stranky sama o sebe nezmenend, ze ¢innost’ je smerovana do Clen-
ského Statu, pripadne na tizemie Eurdpskej tnie. S ohl'adom na predmet sporu a povahu sfor-
mulovanych kritérii mozno konstatovat’, ze obdobné okolnosti mézu byt posudzované aj pri
hodnoteni toho, €i je ¢innost’ podnikatel'skych subjektov so sidlom v tretich krajindch smero-
vand do ¢lenskych Statov Eurdpskej Unie, pokial’ sa tito dopustia geografického blokovania,
ktoré je v rozpore s Nariadenim 2018/302. Vypocet kritérii kreovany Stdnym dvorom, ktoré
je potrebné posudzovat’ pri vykladani pojmu smerovanie ¢innosti, nemozno oznacit’ za vycer-
pavajuci, preto nie je vylicené aby sa posudili aj iné kritéria, pokial’ by tieto boli vyraznym
ukazovatel'om toho, ¢i ¢innost’ skuto¢ne bola smerovand na uzemie ¢lenskych Statov Europ-
skej unie, alebo bola len ,,vol'ne dostupnou*.

VI. OBCHODNOPRAVNE ASPEKTY

Geografické blokovanie je jav, ktory fakticky nastdva medzi dvoma subjektami préva -
obchodnikom poskytujucim sluzby alebo predavajiicim tovary a zékaznikom™, ktory ma
o tieto tovary alebo sluzby zaujem. UZ formulacia nazvu Nariadenia napoveda, na ktoré
pravne vztahy, v obchodnopravnom kontexte, sa bude Nariadenie vztahovat. Ked'Ze ma za-
branovat’ diskriminacii z dovodu miesta bydliska ale aj sidla zakaznikov, bude sa tykat’ tzv.
B2C (bussines to consumer) vzt'ahov, ale taktiez aj tzv. B2B (bussines to bussines) vztahov.
Nariadenie sa vSak nebude na kategoriu obchodnopravnych vzt'ahov bussiness to bussines
(obchodnik s obchodnikom) uplatiiovat’ en bloc. Aplikovate'né bude len pokial’ podnikatel
bude konat’ ako zakaznik, a tovar alebo sluzbu vyuzije ako koncovy pouzivatel'. Inymi slova-
mi, tovar alebo sluzby podnikatel’ nezakupi na ucely d’alSieho predaja, transformacie, spraco-
vania, prenajmu alebo zadania zédkazky subdodavatelovi.*> Tomu nasved&uje aj rozlisovanie

" Ibid. bod 80.

“ Ibid., bod 89.

4 Znenie nariadenia pracuje tak s pojmami zikaznik aj spotrebitel’, ako je uvedené v texte prispevku.

43 Nariadenie Eurdpskeho parlamentu a Rady (EU) 2018/302 z 28. februéra 2018 o rieSeni neodévodneného geografického
blokovania, ¢l. 16 preambuly.
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pojmov spotrebitel’ a zdkaznik pre Gcely Nariadenia (definované v ¢l. 2 Nariadenia). Spotrebi-
telom je fyzickd osoba, konajuca na ucely mimo ramca obchodnej, podnikatel’skej, remeselnej
alebo profesijnej cinnosti. Zékaznik je oznaceny ako spotrebitel, alebo podnik ktory prijima
sluzbu ¢i nakupuje tovar alebo sa o to usiluje a to vylucne na ucely konecného pouzitia. Vy-
luka v ramci business to business vzt'ahov, ktora bola definovanim zakaznika ako koncového
pouzivatel'a stanovend, ma svoje opodstatnenie.

Medzi zékladny atribut, ktory charakterizuje geo-blocking ako negativny jav patri jeho
objektivna neoddévodnenost’. Pokial’ by bolo geografické blokovanie sposobené v dosledku
dodrzania urcitych Specifickych zaviazkov zo strany predavajuceho nemohlo by sa jednat’ uz
o neoddvodnené geografické blokovanie. Takéto geografické blokovanie by bolo odovodne-
né, ba dokonca teoreticky nie je vylicené aby nastal pripad kedy by urcita osoba v postaveni
podnikatel'a neodoprela pristup na webové sidlo spotrebitelovi alebo zékaznikovi *°a prave
tymto svojim konani by spdsobila porusenie vnutrostatneho ustanovenia pravneho poriadku
za ktoré by mohla byt ndsledne sankcionovana. Objektivna odovodnenost’ vSak nevylucuje
vytvaranie zakladu pre diskriminéciu (i uz priamu alebo nepriamu) proti ktorej prijaté Naria-
denie smeruje. Vnutrostatne pravo ¢lenskych §tatov nie je plne harmonizované (¢o zrejme ani
nie je mozné objektivne pozadovat) a preto sa mozno stotoznit’ s tym ndzorom, Ze aj napriek
iniciativam Eurdpskej Ginie o harmonizovanie prava na vysokej urovni, budu existovat’ urcité
oblasti, v ktorych bude k diskriminécii na zaklade Statnej prislusnosti, miesta bydliska ¢i sidla
dochadzat’. Rozdielne zaobchadzanie preto musi byt’ zalozené na opravnenych dévodoch.

V spojeni s uvedenym, je preto nutné starostlivo posudzovat,, ¢i je geografické blokovanie
odovodnené alebo neodovodnené. Okrem nacrtnutej prekazky spocivajucej napriklad
v dodrZiavani urcitych Specifickych zavizkov, mdze byt geo-blocking sposobeny aj vplyvom
rozdielnosti pravnych uprav ¢lenskych Statov, chybajiceho vzajomného uznavania prava ci
nedostato¢nej harmonizécii na Grovni Eurdpskej tnie. V nadvdznosti na uvedené preto mozno
rozliSovat’ verejnopravne objektivne obmedzenia, resp. vertikdlne objektivne obmedzenia —
v dosledku spominanej rozdielnosti pravnych tprav, ¢i dodrzania zdkonnej poziadavky stano-
venej v prave Unie - napr. ¢lensky §tat méa stanovené prisne podmienky na predaj (alebo vy-
voz) ur¢ité¢ho druhu lie¢iv, preto je zrejmé, Ze obchodnik predavajliici medikamenty prostred-
nictvom internetu bude musiet’ odopriet’ suhlas spotrebitel'ovi z iného ¢lenského Statu pristup
k svojmu online rozhraniu, kedZze Nariadenie mu nestanovuje povinnost' naStudovat’
s prisluSnu legislativu dan¢ho ¢lenského Statu suvisiacu s reStrikciami pri predaji lieciv. Opa-
kom verejnopravnych objektivnych obmedzeni budu sikromnopravne obmedzenia resp. hori-
zontalne obmedzenia stvisiace skor s otdzkami marketingu a trhu na ktorom ma predavajuci
zaujem posobit’, pripadne s problematikou sitazného prava. Nariadenie ani nestanovuje po-
vinnost’ obchodnikovi poskytovat’ sluzby alebo predavat’ tovary vo vSetkych clenskych §ta-
toch. Spornym ostava ¢i moze mat’ aj sikromnopravne (horizontalne) obmedzenie objektivny
charakter.

VII. UPLATNOVANIE NARIADENIA V PODMIENKACH SLOVENSKEJ REPUB-
LIKY

Predmetné Nariadenie 2018/302 nadobudlo ucinnost’ 23.marca 2018 a zaciatok jeho uplat-
novania bol stanoveny na 3.december 2018 ako uvadza ¢lanok 11 ods.1. Slovenska republika
ako clensky stat Eurdpskej unie bola povinna uplatiiovat’ Nariadenie 2018/302 v stanovenych
lehotach a v tejto suvislosti aj upravit’ podmienky potrebné na jeho riadnu aplikaciu. Dévodo-
va sprava ku zakonu €. 299/2019 Z.z. z 11.septembra 2019 o dohl'ade a pomoci pri rieSeni
neoddvodnenej geografickej diskriminacie zdkaznika na vnutornom trhu a o zmene a doplneni

4 do Gvahy prichadzajii aj iné moZnosti, ktoré by v konkrétnom pripade mohli evokovat’ &innost neodévodneného geogra-

fického blokovania.
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zakona ¢. 128/2002 Z.z. o Statnej kontrole vnutorného trhu vo veciach ochrany spotrebitela
a o zmene a doplneni niektorych zakonov v zneni neskorSich predpisov (d’alej len ,,zdkon
o dohl'ade apomoci pri rieSeni neoddévodnenej geografickej diskriminacie®), pracuje
s pojmom implementacia Nariadenia 2018/302.*"V tychto intenciach zaroveii doflo aj
ku zmene zdkona €. 128/2002 Z.z. o Statnej kontrole vnutorného trhu vo veciach ochrany
spotrebitel'a o zmene a doplneni niektorych zakonov v zneni neskorsich predpisov (d’alej len
,,zakon o Statnej kontrole vnuitorného trhu®).

Zmeny resp. potreba zmien, ktoré povinnost’ uplatiiovania Nariadenia 2018/302 priniesla
pre Clenské staty, by sa dali subsumovat’ do 3 kategorii:

e ustanovenie organu zodpovedného za prijimanie u¢innych opatreni na zabezpecenie sula-
du s Nariadenim

e stanovenie vySky sankcii za porusenie nariadenia, ktoré budu dostato¢ne uc¢inné, prime-
ran¢ a odradzajuce

e urcenie subjektu/subjektov, ktoré budi zodpovedné za poskytovanie praktickej pomoci
spotrebitelom pre pripad sporu medzi spotrebitel'om a obchodnikom v dosledku uplatiio-
vania Nariadenia.

Vo vztahu k prvej kategorii, teda zvoleniu organu v ktorého kompetencii bude zodpovedat’
za prijimanie G¢innych opatreni, Nariadenie 2018/302 v ¢l. 35 preambuly stanovuje ¢lenské-
mu §tatu povinnost’ konstituovat’ jeden, pripadne dva subj ekty48, ktoré mozu mat’ bud’ povahu
spravneho organu alebo sudneho organu. Clanok 7 Nariadenia 2018/302 v nadviznosti na &I.
35 preambuly ponechéva autondmiu vyberu organu na ¢lenskom Stéte, priCom determinantom
vhodnosti ma byt najmd kompetencia organu prijimat’ v pripade potreby dostato¢ne u¢inné,
primerané a odradzajuce opatrenia. V podmienkach Slovenskej republiky bude inStiticiou
dohliadajucou na uplatiiovanie Nariadenia Slovenska obchodna inSpekcia. Posobnost’ a
opravnenia Slovenskej obchodnej inSpekcie st vymedzené v zékone €. 128/2002 Z.z. o Statnej
kontrole vnutorného trhu v §4, predmet kontroly vnitorného trhu je stanoveny v §2 uvedené-
ho zékona. Vo vSeobecnej Casti dovodovej spravy sa konstatuje, Ze pre Slovensku obchodnu
inSpekciu je problematika suvisiaca s geografickym blokovanim novou agendou. Doposial
SOI neeviduje ziadne podnety a pocita sa aj s jej technickym a persondlnym dobudovanim pre
ucely riadneho vykonu pravomoci, ktoré priniesla novela zakona.

Druhé kategoéria — stanovenie vysky sankcii- je nemenej dolezitou, ked’ze na to, aby sa
subjekt neuchylil ku konaniu odporujucemu ustanoveniam Nariadenia, musi byt sankcia dos-
tatoCne odradzajica. Za porusenie povinnosti stanovenych v Nariadeni 2018/302 je Slovenska
obchodné inSpekcia podl'a §3 zédkona o dohl'ade a pomoci pri rieSeni neodévodnenej geogra-
fickej diskrimindcie opravnena ulozit’ obchodnikovi pokutu od 100€ az do 25.000€. V pripade
opakovaného poruSenia povinnosti obchodnikom do jedného roka od pravoplatnosti rozhod-
nutia o uloZzeni pokuty, méze zvysit Slovenska obchodna inSpekcia pokutu az do vysky
50.000€. Zakon stanovuje aj objektivnu a subjektivnu preml¢aciu dobu, v ktorej je Slovenska
obchodna inSpekcia opravnena konat’. Konanie o ulozeni pokuty méze zacat’ do jedného roka,
odo dia kedy SOI zistila porusenie povinnosti stanovenych v Nariadeni, avSak najneskdr do
troch rokov odo dila spachania skutku. Okolnosti, ktoré¢ bude brat’” Slovenska obchodna in-
Spekcia do uvahy pri stanovovani vysky pokuty si najmé zavaznost, spdsob, ¢as trvania
a nasledky protipravneho konania.

Poslednu kategoriu povinnosti uzatvara ustanovenie subjektu zodpovedného za poskytova-
nie praktickej pomoci spotrebitel'om pre pripad sporu medzi spotrebitel'om a obchodnikom. Je
nim Ministerstvo hospodarstva Slovenskej republiky. Tak to stanovuje §4 zdkona o dohl'ade

47 Sme toho nazoru, Ze Nariadenie v stilade so znenim &l. 288 ZFEU nie je potrebné implementovat'.
* Clanok 35 preambuly Nariadenia pouziva pojem subjekty, pricom ¢lanok 7 nariadenia nasledne pracuje s pojmom orgé-

ny.

https://doi.org/10.33542/S1C2020-1-07 83



STUDIA IURIDICA Cassoviensia ISSN 1339-3995, roc¢nik 8. 2020, ¢islo 1

a pomoci pri rieSeni neoddvodnenej geografickej diskrimindcie. V praxi bude realizované
uplatnovanie Nariadenia dohl'adom nad jeho dodrziavanim Slovenskou obchodnou inSpek-
ciou, ktord bude rovnako opravnend vydavat’ rozhodnutia, v ktorych vyhodnoti porusenie Na-
riadenia a ktorym zaroven ulozi pokutu v rozmedzi stanovenom zakonom. Ministerstvo hos-
podarstva SR bude poskytovat’ prakticku pomoc spotrebitel'om, avSak spdsob, pripadne meto-
dy, ktoré pri tom pouzije, v zakone ani v dovodovej sprave blizSie Specifikované nie su. Prak-
tické vymahanie dodrziavania Nariadenia moze byt problematické. Osoba alebo subjekt, kto-
ry webové sidlo ¢i mobilnt aplikaciu kreoval(a) nemusi byt totozna a spravidla zrejme ani
nebude totozna s osobou, ktord toto online rozhranie bude pouzivat’ na svoju podnikatel'ski
¢innost’. Zodpovednost’ za nesulad s Nariadenim bude s najvysSou pravdepodobnost’ou niest’
subjekt, ktory si takéto internetové sidlo dal pre seba zhotovit’ a pristup ku svojmu online roz-
hraniu prisposobit’ pre svoje podnikatel'ské ucely. Pokial’ v§ak nastane situacia, ze slovensky
spotrebitel’ nahlasi konanie, ktoré nesie znaky neoddvodneného geografick¢ho blokovania
SOI a ta zisti, ze doménu ma zaregistrovanu subjekt, ktory nie je slovenskym podnikatel'om,
nasledny postup nie je jednoznaény. Zakon totiz neuvadza, ¢i je SOI opravnena zacat’ konanie
aj voci zahrani¢nym subjektom a pokial’ by sme sa spravovali prezumpciou Ze SOI je na to
opravnend, otazne zostane to, pre ktoré domény bude opravnena zacat’ konanie SOI a ¢i na-
sledne nenastane rozpor v tom, vnutroStatny organ ktorého clenského Statu je kompetentny
vydat’ rozhodnutie o poruseni Nariadenia a ulozit’ za toto konanie sankciu a nasledne ju vy-
mahat. V uvedenych pripadoch bude potrebné prihliadat’ aj na zasadu lojalnej spoluprace,
formulovani v &l. 4 ods.3 Zmluvy o Eurdpskej unii. Povinnostou Unie a &lenskych §tatov je
vzajomne sa reSpektovat’ a poméhat’ pri vykondvani tloh vyplyvajucich zo zmluv.

VIII. PORUSENIE NARIADENIA ? OBCHODNA SPOLOCNOST GUESS

V nadvéznosti na ukladanie pokut v kontexte geo-blockingu, je v sucasnosti asi najviac
rezonujucim pripadom odevnd znacka Guess, ktord pozname aj pod obchodnymi menami
Guess?, Inc., Guess? Europe, B.V. &i spolocnost’ Guess Europe Sagl (nasledne oznacované
spolu aj ako ,,Guess*) sidliaca v USA, zapisana do obchodného registra v Delaware, kotova
na newyorskej burze cennych papierov.* Okrem navrhovania odevov a doplnkov, tieto odevy
a doplnky distribuuje a poskytuje na tato znacku licencie. VysSie spominana spolocnost’ Gu-
ess?, Inc. nepriamo vlastni spolo¢nost’ Guess ? Europe, B.V., ktord je od roku 1996 zapisana
v holandskom obchodnom registri. Spolo¢nost’ Guess? Europe, B.V. mé pod kontrolou aj
Guess Europe Sagl, ktora je zapisana do obchodného registra vo Svajéiarsku. Guess? Europe,
B.V. je teda materskou spolo¢nostou (v pomere 100%, priamo alebo nepriamo) dcérskych
spolo¢nosti Guess v ramci celého Europskeho hospodarskeho priestoru.™

Dna 06. juna 2017 Eurdpska komisia iniciovala formalne protimonopolné konanie proti
Guess?, Inc., Guess? Europe B.V., Guess Europe Sagl a vSetkym pravnym entitdm, ktoré su
priamo alebo nepriamo uvadzanymi spolo¢nostami kontrolované. Toto vySetrovanie sa zacalo
v nadvédznosti na odvetvovy prieskum tykajuci sa elektronického obchodu. Znacka Guess bola
vySetrovand v suvislosti so sériou vertikdlnych obmedzeni voci jej schvalenym velkoobchod-
nym distribatorom a maloobchodnikom v jej selektivnom distribu¢nom systéme.’' Spravanie,
ktoré malo byt vySetrované sa malo tykat’ najméd dohod o distribucii odevov, obuvi a dopln-
kov v Eurdpskej tnii, pripadne Eurdpskom hospodarskom priestore (EU / EHP). Sporné do-
hody mali obsahovat’” obmedzenia cezhrani¢ného predaja, zakaz kriZzového predaja medzi
¢lenmi selektivneho distribu¢ného systému, interné limitacie predaja a restrikcie cien pri na-

4 Summary of Commission Decision of 17 December 2018 (Case AT.40428 Guess), (notified under document C(2018)
8455), str. 1.

% Summary of Commission Decision of 17 December 2018 (Case AT.40428 Guess), (notified under document C(2018)
8455), str. 1.

' Ibid.
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slednom predaji.” Tieto podozrenia smerovali najmi ku poruseniu &l. 101 ZFEU a ¢&l. 53 Do-
hody o Europskom hospodarskom priestore. Konania boli iniciované v sulade s ¢l. 2 ods.1
nariadenia Komisie ¢. 773/2004 zo 07.aprila 2004, ktoré sa tyka vedenia konania Komisiou
podla &l. 81 a 82 zmluvy o zaloZeni ES.>® Intenciami Komisie bolo presetrit, & Guess limitu-
je alebo nelimituje schopnost’ jej distributorov predavat’ cezhrani¢ne v ramci Europskej tnie
alebo Europskeho hospodarskeho priestoru.”

Spolo¢nost” Guess vyjadrila zdujem spolupracovat’ s Komisiou pri vysetrovani a taktiez
predlozila aj dokazy. Po vykonani potrebnych tkonov zameranych na presetrenie predmetne;
situdcie aso suhlasnym stanoviskom Poradného vyboru pre obmedzujice postupy
a dominantné postavenie z 10. decembra 2018, vydala Komisia diia 17. decembra rozhodnu-
tie, v ktorom konstatovala porusenie ¢l. 101 Zmluvy o fungovani EU a &l. 53 Dohody o EHP
tym, Ze sa vySetrovany subjekt podielal na protisutaznych praktikach. Spoloc¢nosti Guess?,
Inc., Guess? Europe, B.V. a Guess Europe Sagl sa v trvani od 01. januara 2014 do 31.oktobra
2017 dopustali presmerovania online predaja vyrobkov na vlastn1 webovu stranku spolo¢nos-
ti Guess medzi autorizovanymi distribitormi. Touto stratégiou obmedzila spolo¢nost’ autori-
zovanych distributorov v jej selektivnom distribu¢nom systéme, v stuvislosti s nasledujiicimi
¢innostami: pouZzivanie obchodnych znaciek Guess a ochrannych zndmok na Ucely inzercie
v ramci online vyhl'adavania, internetovy predaj bez povinnosti vopred ziskat osobitné povo-
lenie od spolo¢nosti Guess, o udeleni alebo neudeleni ktorého rozhodovala vyluéne spoloc-
nost’ Guess, pricom neboli Specifikované Ziadne kritéria kvality na prijatie takéhoto rozhodnu-
tia, predaj konecnym pouzivatel'om, ktori sa nachddzaju mimo prideleného izemia autorizo-
vanych distribatorov, krizovy predaj medzi autorizovanymi  velkoobchodnikmi
a maloobchodnikmi, nezavislé stanovovanie ich cien d’alsicho predaja.’

Sucastou rozhodnutia Komisie o poruseni ustanoveni ¢l. 101 ZFEU a¢él. 53 Dohody
o EHP spolo¢nostou Guess bolo aj stanovenie vysky sankcie. Pri ureni vysky sankcie sa
zohl'adnila najmd hodnota predaja v rozpoctovom roku 2017 (tj. od 31. januara 2016 do
28.januara 2017), teda poslednym uplnym rokom ucasti spolo¢nosti Guess na poruseni. Ko-
misia prihliadala zaroven aj na fakt, Ze vertikdlne dohody a zosuladené postupy, s vo svojej
podstate menej Skodlivé pre hospodarsku sutaz, ako horizontalne dohody. Ddleziti ulohu
v tomto procese Cinila aj spolupraca samotnej spolocnosti pri procese vySetrovania kedZe
Komisia povodne stanovila vySku sankcie na 7% z podielu hodnoét predaja, ktory bol vzaty do
uvahy. Nasledne tato pokuta bola v stlade s bodom 37 usmerneni o pokutach zniZzena o 50%.
Podl’a ¢l. 23 ods. 2 pism. a) nariadenia (ES) ¢. 1/2003 bola spolo¢nosti Guess uloZena pokuta
vo vyske 39.821.000 €.

Na zéklade uvedeného a s poukazom na €as vydania rozhodnutia, je zrejmé, Ze aj napriek
faktu, Ze sankcionovanej spolo¢nosti Guess bola uloZzena pokuta, nebola jej uloZena
v stvislosti s poruSenim Nariadenia 2018/302, ale v suvislosti s poruSeni ustanoveni
o hospodarskej stt'azi. Zaroven vSak treba uviest, Ze konanie, teda praktiky, ktorymi poruse-
nie prava ucinila, malo charakter geografického blokovania a to tak, Zze Guess presmerovavala
online predaj vyrobkov na svoju webovu stranku, o je taktika spadajuca pod problematiku
geo-blockingu.

2 Opening of Proceedings, Antitrust/ Cartel Cases, 40428 Guess.

> Ibid.

> Ibid.

> Summary of Commission Decision of 17 December 2018, (Case AT.40428 Guess), (notified under document C(2018)
8455), str. 2.
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V. ZAVER

Ciel'om tohto ¢lanku nebolo poskytnut’ odpovede na vsetky nastolené otazky, ale skor po-
ukazat’ na urcité nejasnosti a sporné oblasti v kontexte problematiky geografického blokova-
nia. Je nepochybné, Ze tento fenomén tvori prekdzky pri online predaji. Logickym vyustenim
pre ucely eliminacie tohto javu, bolo prijatie legislativneho aktu na urovni Europskej tinie
a jeho nasledné uplatiiovanie ¢lenskymi Statmi. Internetovy priestor je mimoriadne dynamicky
sa vyvijajacim prostredim a vo svojej podstate oproti redlnemu svetu aj znacne Specificky. Vo
vztahu k subjektom, ktoré moézu byt sankcionované za porusovanie Nariadenia 2018/302
a nesidlia na zemi ¢lenskych $tatov s poukdzanim na judikatiru Stdneho dvora EU, sme
uviedli kritérid, ktoré mozu byt brané na zretel’ v pripade pochybnosti, ¢i podnikatel'ska Cin-
nost’ spoloénosti bola smerovana ku spotrebitelom &lenskych §tatov EU. V kontexte obchod-
no-pravnych aspektov zohrava vyznamnua tlohu vzt'ah Nariadenia 2018/302 a stit'azného pra-
va, o ¢om sved¢i aj pripadova Studia rozhodnutia Eurdpskej komisie voci obchodnej spoloc-
nosti. Diskutabilnym ostdva otdzka vyberu vnutroStatneho organu toho-ktorého clenského
Statu, ktory bude sankcionovat porusitel'a Nariadenia 2018/302. Nie je zrejmé, ¢i vnutroStatny
organ, ktorému je zverena kompetencia rozhodovat’ o poruSeni Nariadenia 2018/302, bude
ako relevantné kritérium pre vykon svojich pravomoci povazovat’ sidlo spoloc¢nosti, pripadne
prisluSnost’ internetovej domény. V aplika¢nej praxi mdze spdsobovat’ problém aj to, ze zadkon
nestanovuje povinnost’ delegovat’ takuto staznost’ vnutroStaitnemu organu iného c¢lenského
Statu. Na potrebnu zmenu Nariadenia s ohl'adom na efektivitu Nariadenia reflektuje ¢lanok 9
Nariadenia, ktory stanovuje, ze Komisia do 23. marca 2020 (a nasledne kazdych pat rokov)
predlozi Eurépskemu parlamentu, Rade a Eurdopskemu hospodarskemu a socidlnemu vyboru
hodnotiacu spravu o uplatiiovani Nariadenia, pricom tato moze byt doplnend o navrhy na
zmenu Nariadenia vzhl'adom na pravny, technicky a hospodarsky vyvoj, ktory je, ako uz bolo
uvedené, pre tito oblast’ priznacny. V tejto stuvislosti do okruhu oblasti, na ktoré sa bude Na-
riadenia uplatiiovat’ moze pribudnut’ aj oblast’ elektronicky poskytovanych sluzieb, ktoré st
chranené autorskym pravom alebo inym chranenym predmetom Upravy.
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NAVRHY DE LEGE FERENDA VZTAHUJUCE SA
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ABSTRAKT

Niektori ucastnici financného trhu (najmd financni spotrebitelia) nie su schopni relevantne
vyhodnotit uroven bezpecnosti hospodarenia subjektov financného trhu - podnikatelov. Suvisi
to s nizkou mierou informovanosti, resp. nepochopenim podstaty sofistikovanych financnych
produktov, ponukanych financnymi instituciami. Za ucelom zmiernenia disproporcii v urovni
informacii, ktorymi disponuju klienti a financné institucie zakotvuje Stat v pravnych predpi-
soch ochranu spotrebitela na financnom trhu, ktora sa odzrkadluje predovsetkym v diapazone
informacnych povinnosti financnych institucii voci klientom. V praxi maju k lepsiemu pocho-
peniu zmluvy o poskytnuti financnej sluzby prispiet nielen informacné povinnosti, ale aj fi-
nancné poradenstvo. Prispevok je zamerany na uvahy a navrhy de lege ferenda vztahujuce sa
na reguldciu financného poradenstva.

ABSTRACT

Some participants on the financial market (in particular financial consumers) are not able to
adequately assess the level of safety of the financial market entities - entrepreneurs. This is
due to the low level of information, respectively due to the misunderstanding of the nature of
sophisticated financial products offered by financial institutions. In order to mitigate the dis-
proportions in the level of information available to clients and financial institutions, the state
enshrines in the legislation consumer protection on the financial market, which is primarily
reflected in the diapason of financial institutions' information obligations to their clients. In
practice, not only information obligations, but also financial advisory should contribute to a
better understanding of the financial service contract. The paper focuses on considerations
and proposals de lege ferenda relating to the regulation of financial advisory.

I. UVOD

Dina 1. januara 2020 wuplynulo desat rokov od nadobudnutia ucinnosti zakona
¢. 186/2009 Z. z. o finan¢nom sprostredkovani a finanénom poradenstve a o zmene a doplneni
niektorych zakonov v zneni neskorsich predpisov (d’alej len ,,zékon o finanénom sprostredko-
vani a finanénom poradenstve®). Predmetny pravny predpis ustanovil podmienky pre usku-
toctovanie danych druhov podnikania. Zaroven zakotvil do slovenského pravneho poriadku
legélne definicie pojmov financného sprostredkovania a finanéného poradenstva, z ktorych
vyplyva nevyhnutnost’ rozliSovania predmetnych ¢innosti. V tomto kontexte uvadzame, ze

Prispevok bol spracovany v ramci projektu APVV-16-0553 ,,Premeny a inovacie konceptu kapitalovych spolo¢nosti v
podmienkach globalizacie®.
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najpodstatnej$im znakom odliSujucim finanéné poradenstvo od financného sprostredkovania
je odplata, presnejSie zdroj odplaty. Kym finan¢ny agent pri vykonavani finan¢ného spro-
stredkovania pobera odplatu od finan¢nej inStitacie alebo
od iného finanéného agenta®, finan&ny poradca je ex lege povinny prijimat’ akékol'vek peniaz-
né alebo nepetiazné plnenie vyluéne od klienta.” Finanéné poradenstvo mozno uskuto&iiovat
na zédklade povolenia na vykonavanie ¢innosti finanéného poradcu.* Finanéné poradenstvo
predstavuje podnikanie poskytujuce klientovi vystup, ktory ma napliiat’ jeho poziadavky.’
Finan¢né poradenstvo je nerozlucne spité s nezdvislym ohodnotenim klienta alebo potencial-
neho klienta a jeho potrieb vychadzajicim z jeho finanénych pomerov.® Vystup &innosti fi-
nan¢ného poradcu bude na zdklade vykonanej trhovej analyzy predstavovat’ pre klienta odpo-
rianie najvhodnejsieho produktu.” Finanény poradca je pre klienta ¢inny na zéklade zmluvy
o poskytnuti finanéného poradenstva. Zmluva o poskytnuti finanéného poradenstva predsta-
vuje zmluvny typ zavedeny zakonom, pre ktord je ustanovena obligatorne pisomna forma.®

II. NAVRHY DE LEGE FERENDA VZTAHUJUCE SA NA REGULACIU FINANC-
NEHO PORADENSTVA

Pojem regulécia finanného trhu obsahuje vSetky tie normy, ktoré zahfiiaju Upravu sprava-
nia sa aktérov finan¢ného trhu, na zaklade prikazov a zdkazov. Regulacia finan¢ného trhu
zabezpecuje taktiez predchadzaniu systémovych rizik, vzh'adom na ddlezitost’, ktora prinéle-
7i finanénému sektoru v hospodarstve.” Zaroven fiou §tat plni jednu zo svojich funkcii, a to
zaistenie stabilného a funk&ného finanéného trhu. '

Nevyhnutnost’ regulacie vyplyva zo zlyhdvania trhov, t. j. situacie, ked’ uz tieto nemézu
plnit’ alokaénu funkciu, alebo ju neplnia efektivne.'' Statny zasah do finanéného sektora moz-
no odovodnit’ existenciou externalit (externych efektov), ktoré vzniknu v pripade, ak ma pro-
dukcia statkov alebo ponuka sluzieb vedl'ajsi efekt na in¢ hospodarske subjekty a odzrkadl'uje
sa v trhovych cenach a tieto vedl'ajsie efekty nie su znasané ich povodcom, ale tret'ou osobou,
&im sposobia negativne externé naklady inej osoby, s ktorymi tato ex ante nekalkulovala.'

Dal$im dévodom pre zlyhavanie finanéného trhu je informaéna asymetria. Pod tento pojem
mozno subsumovat’ vSetky situacie, v ktorych jedna strana zmluvy o poskytnuti financnej
sluzby disponuje mens$im rozsahom informécii ako druha. Spotrebitelia ako investori maju
informacny deficit v porovnani s finanénymi inStiticiami, ked’ze tieto disponuju presnymi
vedomostami o svojej finan¢nej situacii.”> Predmet &innosti finanénej institucie je natolko

Porovnaj § 32 ods. 1 zédkona o finanénom sprostredkovani a finanénom poradenstve, podla ktorého finanény agent ne-

smie v suvislosti s vykonavanim finanéného sprostredkovania prijimat’ od neprofesiondlneho klienta akékol'vek penazné

plnenie alebo nepenazné plnenie.

Porovnaj § 32 ods. 5 zdkona o finan¢nom sprostredkovani a finanénom poradenstve.

Porovnaj § 18 ods. 1 zdkona o finan¢nom sprostredkovani a finanénom poradenstve. Zakonna uprava ustanovuje vynim-

ky, porovnaj § 11, § 11aa § 11d zakona o financ¢nom sprostredkovani a finanénom poradenstve.

BRANDL, E., SARIA, G.: Vom Finanzdienstleistungsassistenten zum Wertpapiervermittler: Anmerkungen zum Ministe-

rialentwurf des BMF 264/ME 24. GP. In: Zeitschrift fiir Finanzmarktrecht. ro¢. 6, 2006, ¢. 3,s. 101- 105, s. 101.

HEROLD, M.: Finanzberatung gegen Provision oder Honorar : Eine Analyse aus Kundensicht mit Hilfe des Prinzipal-

Agent Ansatzes. Miinchen, Ravensburg : GRIN Verlag, 2004, s. 3.

7 SIDAK, M., SLEZAKOVA, A. a kol.: Regulicia a dohlad nad éinnostou subjektov financného trhu. Bratislava : Wolters
Kluwer, 2014, s. 205.

8 SIDAK, M., DURACINSKA, M. a kol.: Financné pravo. 2. vydanie. Bratislava : C. H. Beck, 2014, s. 434.

® LADLER, M., P.: Finanzmarkt und insitutionelle Finanzaufsicht in der EU. Wien : MANZ 'sche Verlags- und Universi-

titsbuchhandlung, 2014, s. 124.
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""" BALDWIN, R., CAVE, M., LODGE, M.: Understanding Regulation : Theory, Strategy and Practice. 2. vydanie. Ox-
ford: Oxford University Press, 2012, s. 15.

2. MARQUARDT, 1., C.: Financial Market Supervision : Some Conceptual Issues. Basle : BANK FOR INTERNATIO-
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3 DAVIES, H., GREEN, D.: Global Financial Regulation: The Essential Guide. Cambridge : Polity Press, 2008, s. 17.
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komplexny, Ze bez prislusného vzdelania ho moze pochopit’ maloktory klient. A ked’Ze ziska-
vanie informacii predstavuje naklady a zabera cas, len minimum investorov sa informuje
o jednotlivych finanénych produktoch a finan&nych institaciach.'" A tu nastupuje loha regu-
lacie, ktord stanovovanim informaénych povinnosti redukuje informa¢nt asymetriu. Regula-
torne prostredie ovplyviiuje aj kvalitu sluzieb, konkurencieschopnost pre ich poskytovanie,
zabezpeCuje dostatonu sitaz a zaroven ho charakterizuje, Ze v prislusnom sektore financ-
ného trhu mu ,,vtla¢a svoju pecat™ nielen narodny, ale aj eurdpsky zakonodarca.

1. Smernica IDD

Priamu novelu zédkona o financnom sprostredkovani a finanénom poradenstve predstavuje
zakon ¢. 282/2017 Z. z., ktorym sa meni a dopliia zakon ¢&. 186/2009 Z. z. o finanénom spro-
stredkovani a finan¢nom poradenstve a o zmene a doplneni niektorych zakonov v zneni ne-
skorsich predpisov a ktorym sa meni a dopiia zakon & 39/2015 Z. z. o poistovnictve a o
zmene a doplneni niektorych zakonov v zneni neskorSich predpisov (d’alej len ,,novela*). No-
velou bola transformovana smernica Eurépskeho parlamentu a Rady (EU) 2016/97 z 20. janu-
ara 2016 o distribucii poistenia (prepracované znenie)'’ (d’alej len ako ,,smernica IDD*).

Smernica IDD ma za ucel harmonizéaciu narodnych predpisov vztahujucich sa na odbyt
produktov poistenia a zaistenia klientom, ktorym ma poskytnit’ jednotni minimélnu uroven
ochrany nezavisle od toho aky odbytovy kanal si zvolia. '® Smernica IDD nadobudla G&innost
dia 23. februara 2016, ¢lenské Staty boli povinné ju transponovat’ v priebehu 24 mesiacov, t.
j. do 23. februara 2018. Bola vysledkom prvej urovne legislativneho Lamfalussyho procesu.
Smernica IDD, tak ako vyplyva z jej ndzvu, reguluje distriblciu, nielen v ponimani sprostred-
kovania, ale aj ako priamy odbyt. Dovod prijatia danej pravnej Gipravy predstavovalo rovnaké
zaobchadzanie so vSetkymi distributormi poistenia. Kedze ide o smernicu, ktord nevyzaduje
full-harmonisation, ale minimalnu harmonizaciu, bolo na c¢lenskych S$tatoch, ¢i za ucelom
ochrany spotrebitel'ov prijmu prisnejSiu regulaciu, pokial' tato bude suladna s primarnym
a sekundarnym pravom EU.

V stlade s ¢lankom 10 smernice IDD: ,,Domovské ¢lenské Staty zabezpec€ia, aby distribu-
tori poistenia a zaistenia a zamestnanci poistovni a zaistovni vykondvajici ¢innosti distribi-
cie poistenia alebo zaistenia disponovali primeranymi znalost’ami a schopnost’ami, aby mohli
plnit’ svoje tlohy a povinnosti.“ Na uvedené reflektoval zdkonodarca novelizaciou § 18 a § 21
zdkona o finanénom sprostredkovani a finanénom poradenstve. Pozornost’” zameriavame,
v tomto kontexte, na reguldciu pravneho institutu odbornej spdsobilosti, ktorého sucast'ou su
poziadavky na odbornt prax fyzickych osob zastavajicich taxativne vymedzené funkcie u
finan¢ného poradcu a zamestnancov finan¢ného poradcu vykonavajucich ¢innost’, ktorej ob-
sahom je finan¢né poradenstvo. Do 22. februédra 2018, bola v pradvnom institite odbornej spo-
sobilosti normovana ako jeho nedelite'na sti¢ast’” odborna prax v oblasti financného trhu. Pri
vymedzeni pojmu ,oblast finan¢ného trhu“, bolo predovSetkym potrebné vychadzat
z dohliadacej funkcie Narodnej banky Slovenska zakotvenej v § 2 ods. 3 pism. a) zakona Néa-
rodnej rady Slovenskej republiky ¢. 566/1992 Zb. o Narodnej banke Slovenska v zneni ne-
skorSich predpisov (d’alej len ,,zakon o Narodnej banke Slovenska®). Rovnako jej zékonny
mandat udel'uje § 36 zakona o Néarodnej banke Slovenska, ktory hovori o vykone dohl'adu nad
finanénym trhom v stilade s predmetnym zakonom, ako aj s osobitnymi sektorovymi zakon-
mi. Jednym z nich je aj zdkon €. 747/2004 Z. z. o dohl'ade nad finanénym trhom a o zmene

¥ DEWATRIPONT, M., TIROLE, J.: The Prudential Regulation of Banks. Cambridge, MA : The MIT Press, 1995, s. 31.

5 U.v.EUL26,2.2.2016.

' BERISHA, A., GISCH, E., KOBAN, K. a kol.: Hafipflicht-, Rechtsschutzversicherung und Versicherungsvertriebsrecht.
Wien : MANZ sche Verlags- und Universititsbuchhandlung, 2018, s. 135.
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a doplneni niektorych zédkonov v zneni neskorsich predpisov (d’alej len ,,zakon o dohl'ade nad
finanénym trhom*), ktory v § 1 ods. 3 pism. a) obsahuje enumerativny'’ vypodet dohliada-
nych subjektov finan¢ného trhu. Z ¢oho vyplyvalo, ze odbornu prax na finanénom trhu bolo
mozné ziskat' v dohliadanych subjektoch finan¢ného trhu. Podstatou pravnej upravy bola
myslienka, ze ak osoba nadobudla odbornt prax v niektorom zo sektorov finan¢ného trhu,
napr. bola compliance officer u obchodnika s cennymi papiermi, uvedena ¢innost’ bola sub-
sumovana pod vseobecny pojem odbornej praxe na financ¢nom trhu a bola odborne spdsobilou
aj vtedy, ak napriklad chcela zacat’ vykondvat’ ¢innost’ finan¢ného poradcu v sektore poiste-
nia alebo zaistenia. S u¢innostou od 23. februara 2018, zékonodarca pozaduje preukazanie
praxe, ktord sa vztahuje na sektor, v ktorom ma osoba zaujem vykonavat’ v budtcnosti fi-
nan¢né poradenstvo. Ide o odbornt ¢innost’, ktoré je spojena s niektorym so sektorov — pois-
tenia alebo zaistenia, kapitalového trhu, prijimania vkladov, poskytovania tiverov, iverov na
byvanie a spotrebitel'skych uverov, doplnkového dochodkového sporenia alebo starobného
dochodkového sporenia. Vznika povinnost’ preukdzat’ prax, ktord je Specificka a viazana na
niektory z hore uvedenych sektorov. V novom legislativnom prostredi plati, Ze fyzické osoba,
ktora nadobudla odbornu prax u obchodnika s cennymi papiermi ako compliance officer, na
zéklade tejto skutoCnosti moéze preukdzat prax vyluéne v sektore kapitdlového trhu.
V pripade, ze by chcela vykonédvat’ finan¢né poradenstvo v sektore poistenia alebo zaistenia,
danid odborna prax by bola bezpredmetna. Uvadzame, Ze sprisnenie vybranych zdkonnych
ustanoveni vzt'ahujicich sa na vykonavanie finanéného poradenstva'® povazujeme za namet
pre uvahy o d’alSich navrhoch de lege ferenda.

2. Navrh de lege ferenda — Predmet ¢innosti

Pravo finan¢ného trhu mozno povazovat za pododvetvie finanéného prava uzko spéité
s obchodnym pravom. Pre podnikanie dohliadanych subjektov finanéného trhu plati lex spe-
cialis derogat lex generalis. V tomto pripade vSeobecnejSie obchodnopravne normy ustupuju
Specidlnej$im finan¢nopravnym normam. Osobitosti, ktoré vykazuji zédkony regulujice jed-
notlivé sektory finan¢ného trhu sa odzrkadl'uji predovsetkym v narokoch, ktoré kladie zako-
nodarca na pravnu formu obchodnej spolo¢nosti, na odbornu spdsobilost’, ako aj pocty ¢lenov
Statutarneho organu prislusnej obchodnej spolo¢nosti. Vo vSeobecnosti mézeme konstatovat’,
ze spravidla ide o zvySeny pocet ¢lenov Statutarneho organu v porovnani s obchodnopravnou
upravou, alebo o povinnost’ spolo¢ného konania minimélne dvoch ¢lenov Statutarneho organu
a pod. Zakladnou zdkonnou poZiadavkou pre uskuto¢niovanie podnikania na finan¢nom trhu je
ziskanie prisluSného povolenia, licencie alebo iného individualneho spravneho aktu umoznu-
juceho realizaciu predmetu ¢innosti, ktory moze byt zakonodarcom zadefinovany ako vylu¢-
ny a ktorého zmena je zaroven ex lege zakazana.

Na webovom sidle Narodnej banky Slovenska je zverejneny zoznam subjektov, ktorym
bolo udelené povolenie na vykondvanie ¢innosti finanéného poradcu. Ide o 12 obchodnych
spolo¢nosti. Pri¢om vietky maju pravnu formu spolo¢nosti s rudenim obmedzenym."” Na za-
klade analyzy udajov dostupnych z obchodného registra, zistujeme, Ze predmetom ¢innosti
danych obchodnych spolo¢nosti je okrem iného najmad aj cinnost’ ekonomickych a organi-
zacnych poradcov, faktoring a forfaiting, finan¢ny lizing, kipa tovaru na ucely jeho predaja

Vychadzame zo skutocnosti, Ze osobitné sektorové pravne predpisy zakotvuji dohl'ad Narodnej banky Slovenska aj nad
osobami vykonavajiicimi nepovolenu ¢innost, resp. nad osobami, ktorych obchody a postavenie suvisia s dohliadanym
subjektom finan¢ného trhu. Obdobne RYDL, T., BARAK, J., SANA, L., VYBORNY, P.: Zdkon o Ceské ndrodni bance.
Komentar. Praha : Wolters Kluwer, 2014, s. 149.

Predovsetkym i$lo o regulaciu odbornej spdsobilosti.

Zoznam subjektov, ktorym bolo udelené povolenie na vykonavanie ¢innosti finanéného poradcu, je dostupny na webo-
vom sidle Narodnej banky Slovenska https://subjekty.nbs.sk/?aa=select_sector&bb=6&cc=&qq= [cit. 31-12-2019].
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kone¢nému spotrebitel'ovi (maloobchod), kupa tovaru za celom jeho predaja inym prevadz-
kovatel'om Zzivnosti (vel'koobchod), prieskum trhu a verejnej mienky, pocitacové sluzby, pre-
najom nehnutelnosti spojeny s poskytovanim inych nez zakladnych sluzieb spojenych
s prendjmom, prenajom hnutel'nych veci, reklamné a marketingové sluzby, skladovanie, sluz-
by stvisiace s pocitacovym spracovanim udajov, sprostredkovatel'ska ¢innost’ v oblasti slu-
7ieb, sprostredkovatel'ska &innost’ v oblasti obchodu, vedenie tétovnictva.”’ Z &oho vyplyva,
ze ani u jednej z obchodnych spolo¢nosti nepredstavuje vykonavanie financného poradenstva
v prislusnom sektore finan¢ného trhu vyluény predmet ¢innosti. Pricom vsak vylu¢né vyko-
navanie regulované¢ho predmetu ¢innosti predstavuje jeden z priznacnych znakov pre podni-
kanie dohliadanych subjektov finanéného trhu. Ako priklad uvddzame déchodkové spravcov-
ské spolo¢nosti a doplnkové dochodkové spolocnosti. Podl'a § 47 ods. 1 zdkona ¢. 43/2004 Z.
z. o starobnom dochodkovom sporeni a o zmene a doplneni niektorych zékonov v zneni ne-
skorSich predpisov (d’alej len ,,zdkon o starobnom déchodkovom sporeni): ,,Dochodkova
spravcovska spolocnost’ je akciova spolo¢nost’ so sidlom na uzemi Slovenskej republiky, kto-
rej predmetom cinnosti je vytvaranie a sprava dochodkovych fondov na vykonavanie staro-
bného dochodkového sporenia podla tohto zédkona, a to na zdklade povolenia na vznik a Cin-
nost’ dochodkovej spravcovskej spolocnosti udeleného Narodnou bankou Slovenska podla
tohto zdkona.” Podl'a § 47 ods. 5 prvej vety zdkona o starobnom déchodkovom sporeni: ,,D6-
chodkova spravcovskd spolo¢nost’ nesmie vykonavat’ ina ¢innost, ako je ¢innost’ podla tohto
zékona.” Obdobne v sulade s § 22 ods. 1 zdkona ¢. 650/2004 Z. z. o doplnkovom dochodko-
vom sporeni a o zmene a doplneni niektorych zdkonov v zneni neskorSich predpisov (dalej
len ,,zdkon o doplnkovom déchodkovom sporeni®): ,,Doplnkova déchodkova spolo¢nost’ je
akciova spolo¢nost’ so sidlom na Gzemi Slovenskej republiky, ktorej predmetom cinnosti je
vytvaranie a sprava doplnkovych dochodkovych fondov na ucel vykonavania doplnkového
dochodkového sporenia, a to na zaklade povolenia na vznik a ¢innost’ doplnkovej déchodko-
vej spoloc¢nosti (d’alej len ,,povolenie) udeleného Narodnou bankou Slovenska.” Podl'a § 22
ods. 5 prvej vety zdkona o doplnkovom déchodkovom sporeni: ,,Doplnkovéa déchodkova spo-
lo¢nost’ nesmie vykonavat ina ¢innost’, ako je ¢innost’ podl'a tohto zdkona.*

Doévod pre predmetny navrh de lege ferenda predstavuje aj skuto€nost, ze zadkonodarca
osobitne upravuje kategoriu finanénych poradcov ako nezavislych odbornikov a potreba zvy-
Senia narokov na ich podnikanie v porovnani s finanénymi agentmi je odévodnend ich vyso-
kou mierou zodpovednosti pri uskutoiiovani predmetnej ¢innosti. Myslienka sprisnenia regu-
lacie vychadza z legitimnych oc¢akavani klientov. Ak fyzicka, alebo pravnicka osoba uzatvori
zmluvu o poskytnuti finanéného poradenstva, ma za to, Ze za odplatu jej budi poskytnuté
sluzby istej irovne. Podstata finan¢ného poradenstva spocivajiica na nezavislej analyze dosta-
to¢ného poctu dostupnych sluzieb v prisluSnom sektore si vyzaduje vysoky stupen Specializa-
cie. Vychadzajic z danej myslienky, mame za to, Ze je pripustné, aby finanéné poradenstvo
zakonodarca upravoval prisnejSie ako financné sprostredkovanie a zakotvil striktni poZiadav-
ku, Ze finan¢ny poradca iny predmet ¢innosti ako je finan¢né poradenstvo uskuto¢niovat’ ne-
smie.

Rovnako dévodom pre legislativne zakotvenie predmetného navrhu de lege ferenda je sku-
tocnost’, aby obchodna spoloc¢nost’, ktord je zarovenn dohliadanym subjektom finan¢ného trhu
nevykondvala vzajomne si konkurujiice predmety ¢innosti, ¢im by dochadzalo ku konfliktu
zdujmov. Pri r6znorodosti predmetov ¢innosti na vykonavanie ktorych su opravneni financni
poradcovia, v praxi nemozno vylucit’ vznik konfliktu zdujmov. A preto za najucinnejsi sposob
jeho predchadzania povazujeme ulozenie zdkonnej povinnosti vylu¢nosti predmetu ¢innosti -
finan¢ného poradenstva.

20 Porovnaj www.orsr.sk [cit. 31-12-2019].
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Okrem slovenskej pravnej upravy poukazujeme aj na obdobné pravne normy obsiahnuté
v prislugnych pravnych predpisoch Ceskej republiky, podla ktorych ,bankovy* obchodnik
s cennymi papiermi moze vykonavat’ iba ¢innosti uvedené v zakone ¢. 21/1992 Sb. o bankéach
v zneni neskorSich predpisov a Cinnosti vyhradené zakonom ¢. 256/2004 Sb. o podnikani na
kapitalovom trhu v zneni neskorSich predgisov v rezime licencie obchodnika s cennymi pa-
piermi, pokial’ vyplyvaju z jeho povolenia.”'

Regulaciu mozno v najsirSom slova zmysle definovat’ aj ako o subor pravnych mechaniz-
mov, prostrednictvom ktorych realizuje regulator svoj vplyv na finanény trh, resp. na prislus-
ny sektor financného trhu a je na jeho tivahe aké nastroje zvoli, aby dosiahol vytyceny ciel’.
Za ostatny dovod pre dany navrh de lege ferenda povazujeme uz zo sucasnej pravnej upravy
vyplyvajici najvyssi stupen odbornej sposobilosti, ktory su povinné dosiahnut’ fyzické osoby,
ktoré zastavaju taxativne definovany okruh funkcii. V stlade s § 21 ods. 8 zikona
o financnom sprostredkovani a finanénom poradenstve povinnost’ dosiahnut’ najvyssi stupen
ma finan¢ny poradca, ktory je fyzickou osobou, Statutarny organ alebo aspon jeden ¢len Statu-
tarneho organu finan¢ného poradcu, ktory je zodpovedny za vykonédvanie finanéného pora-
denstva a odborny garant finanéného poradcu. Najvyssi stupenn odbornej spdsobilosti okrem
in¢ho predpoklada uroven poznatkov a vedomosti o finan¢nom trhu, ktora sa ma kontinualne
prehlbovat’. Vzhl'adom na neustéle sa zvySujucu sofistikovanost’ zmliv o poskytnuti financnej
sluzby, médme za to, ze Stuidium a nadobudanie informacii, si vyzaduje plnohodnotné
a vyluéné zameranie predmetu Cinnosti obchodnej spolo¢nosti na vykonavanie finan¢ného
poradenstva.

3. Navrh de lege ferenda — Predchadzajuci sihlas Narodnej banky Slovenska

Podnikanie na financnom trhu je natol’ko Specifické, ze si vyzaduje ingerenciu zo strany
Statu, a to nielen pri zacati vykonédvania Cinnosti, ale aj pri uskutoctiovani istych zdkonnou
upravou taxativne definovanych tkonov. Dohliadané subjekty finanéného trhu su povinné
podnikat’ v medziach zakonov regulujicich ich ¢innost, ergo prijimaju vsetky opatrenia ne-
vyhnutné na dodrZiavanie povinnosti.

Pri realizécii dohl'adu nad finanénym trhom, Néarodna banka Slovenska okrem iného vedie
povolovacie konania. Ich u¢elom je udel'ovanie povoleni, licencii, predchddzajtcich stihlasov
Narodnej banky Slovenska, sthlasov Nérodnej banky Slovenska alebo inych rozhodnuti
umoziujucich zacatie vykondvania €innosti na finanénom trhu alebo vykonanie pravnych
ukonov. Predchadzajtci stihlas Narodnej banky Slovenska je podmienkou na vykonanie taxa-
tivne definovaného okruhu ukonov uréenych osobitnymi zdkonmi. V povolovacom konani,
Narodna banka Slovenska na zaklade dokaznych prostriedkov predlozenych tcastnikom ko-
nania porovnava predpoklady, ktoré Ziadatel' o vykonanie prislusného tkonu vytvoril, so za-
konnymi podmienkami zakotvenymi v osobitnom pravnom predpise. Ci doslo k naplneniu
zékonnych poziadaviek vyjadri Narodna banka Slovenska rozhodnutim vo veci, ktorym udeli
alebo neudeli svoj predchadzajuci stihlas na vykonanie prislusného tikonu.

Z hladiska vedenia povolovacich konani vykazuje uskutociiovanie financného poraden-
stva spolo¢ny prvok s podnikanim inych dohliadanych subjektov, a to ingerenciu zo strany
Narodnej banky Slovenska pri zaati vykondvania Cinnosti. Ako uz bolo uvedené, finan¢né
poradenstvo mozno uskutoc¢iiovat’ vyluéne na zéklade povolenia na vykonavanie ¢innosti fi-
nan¢ného poradcu udelovaného Narodnou bankou Slovenska. Ide o pravnu upravu spéta
s myslienkou, Ze finan¢né poradenstvo su opravnené realizovat’ vylucne subjekty, ktoré preu-
kazali splnenie zdkonnych podmienok pre udelenie prisluSného povolenia v povol'ovacom

2l HUSTAK, Z., SOVAR, J., FRANEK, M., SMUTNY, A., CETLOVA, K., DOLEZALOVA, D.: Zikon o podnikini na
kapitalovém trhu. Komentar. Praha : C. H. Beck, 2012, s. 110.
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konani. Osobitné pravne predpisy vzt'ahujlice sa na jednotlivé sektory finanéného trhu obsa-
huja obdobnu regulaciu (napr. podla § 2 ods. 1 prvej vety zédkona ¢&. 483/2001 Z. z.
o bankach a o zmene a doplneni niektorych zdkonov v zneni neskorSich predpisov: ,,Banka je
pravnicka osoba so sidlom na uzemi Slovenskej republiky zaloZzena ako akciova spolocnost’,
ktord je uverovou institiciou podla osobitného predpisu a ktora ma bankové povolenie.*;
v sulade

s § 54 ods. 1 zdkona €. 566/2001 Z. z. o cennych papieroch a investi¢nych sluzbach a o zmene
a doplneni niektorych zakonov (zédkon o cennych papieroch) v zneni neskorSich predpisov
(dalej len ,,zakon o cennych papieroch®): ,,Obchodnikom s cennymi papiermi je akciova spo-
lo¢nost” so sidlom na uzemi Slovenskej republiky, ktorej predmetom ¢innosti je poskytovanie
investi¢nych sluzieb klientom alebo vykon investi¢nych ¢innosti na zaklade povolenia na po-
skytovanie investi¢nych sluzieb udeleného Narodnou bankou Slovenska.*).

V porovnani s osobitnymi pravnymi predpismi z inych sektorov finan¢ného trhu, v zakone
o finan¢nom sprostredkovani a finanénom poradenstve absentuje pravna uprava predchadza-
juceho suihlasu Narodnej banky Slovenska.

Predchadzajuci sthlas Narodnej banky Slovenska je individudlnym spravnym aktom, kto-
rym Nérodnd banka Slovenska umoziuje vykonanie ukonu, a to na zdklade a v rozsahu Zia-
dosti  dohliadaného  subjektu  finan¢ného  trhu,  ktory  preukdzal v konani
vo veciach dohladu splnenie zakonne ustanovenych podmienok pre jeho udelenie. U¢elom
udelovania predchadzajucich sthlasov Narodnej banky Slovenska je predovsetkym monito-
rovanie uskutoc¢iiovania predmetu ¢innosti dohliadaného subjektu finanéného trhu a kontinu-
alneho plnenia podmienok pre udelenie prislusného povolenia. Z osobitnych zakonov vyply-
va, Ze do okruhu tkonov podliehajucich predchddzajucemu stihlasu Narodnej banky Sloven-
ska mozno predovsetkym zaradit’ nadobudnutie kvalifikovanej ti¢asti na dohliadanom subjek-
te financného trhu, znizenie zakladného imania dohliadan¢ho subjektu finanéného trhu, zme-
na sidla dohliadaného subjektu finan¢ného trhu, predaj podniku dohliadané¢ho subjektu fi-
nan¢ného trhu, vol'bu os6b navrhovanych za ¢lenov Statutdrneho alebo dozorného organu do-
hliadaného subjektu financného trhu, zlucenie, splynutie, rozdelenie dohliadaného subjektu
finan¢ného trhu a vratenie prislusného povolenia. Vykonanie pravneho ukonu bez predcha-
dzajiceho sthlasu Narodnej banky Slovenska je spojené s absoliitnou neplatnostou®, teda
neplatnost'ou, ktora nastava ex lege.

Rovnako je neplatny pravny tkon uskuto€neny na zaklade predchadzajiceho suhlasu Na-
rodnej banky Slovenska udeleného na zéklade nepravdivych tdajov.” Mame za to, Ze
v zdujme konzistentnosti regulacie na celom finanénom trhu** sa ako potrebné javi inkorporo-
vat pravny inStitt predchédzajuceho sthlasu Narodnej banky Slovenska aj do zékona
o finanénom sprostredkovani a finanénom poradenstve. Ukony, u ktorych mame za to, Ze by
mali podliehat’ predchddzajucemu suhlasu Narodnej banky Slovenska, st nadobudnutie kvali-
fikovanej UcCasti na finanénom poradcovi, predaj podniku finanéného poradcu, vol'ba 0sob
navrhovanych za ¢lenov Statutarneho organu finan¢ného poradcu, odborného garanta financ-
ného poradcu alebo dozorného organu finan¢ného poradcu a vratenie povolenia na vykonava-
nie ¢innosti finanéného poradcu. Navrh de lege ferenda zddvoditujeme aj tym, Ze v sucasnosti
je kontinudlne plnenie podmienok pre udelenie povolenia na vykonavanie ¢innosti finanéné¢ho

22 Ibaze osobitny zakon ustanovi inak. Napr. podl'a § 52 ods. 13 zdkona o starobnom déchodkovom sporeni: , Neplatné s

tkony, na ktoré sa podl'a tohto zdkona vyzaduje predchadzajuci suhlas Narodnej banky Slovenska, ak boli vykonané bez
tohto predchadzajiiceho sthlasu s vynimkou uvedenou v odseku 1 pism. a).

Porovnaj napr. § 159 ods. 3 druht vetu zakona o cennych papieroch.

Predchadzajucemu sthlasu Néarodnej banky Slovenska podliehaju v zdkonne ustanovenom rozsahu pravne ukony bank,
poistovni, zaistovni, obchodnikov s cennymi papiermi, déchodkovych spravcovskych spolo¢nosti, doplnkovych déchod-
kovych spolo¢nosti ¢i spravcovskych spoloc¢nosti.

23
24
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poradcu monitorované aj na zéklade informaénych povinnosti vo¢i Narodnej banke Sloven-
ska. Idea zavedenia predchadzajucich stihlasov Narodnej banky Slovenska do pravnej Gpravy
na finanénom trhu vychédza zo skutocnosti, Ze spravanie v stilade s osobitnymi pravnymi
predpismi je potrebné i vynucovat’. Plnenie informac¢nych povinnosti predstavuje v porovnani
s povolovacim konanim, podl'a ndsho nézoru, menej efektivny nastroj postaveny na monito-
rovani ex post, kym predchadzajuci stihlas Narodnej banky Slovenska umoziuje orgdnu do-
hl'adu zasiahnut’ ex ante, t. j. eSte pred vykonavanim ukonu (napr. vol'bou fyzickej osoby za
Clena Statutdrneho organu finan¢ného poradcu, ktord nie je odborne sposobild). Zavedenie
pravneho institutu predchadzajiiceho suhlasu Narodnej banky Slovenska pre taxativne urceny
okruh tkonov uskuto¢tiovanych finanénym poradcom je mozné zdovodnit’ aj skutocnostou,
ze 1 napriek tomu, ze financny poradca nehospodari s aktivami klienta, jeho odporacanie mo-
ze mat’ vyznamny dosah na finan¢nu situaciu klienta, osobitne bertic na zretel’ neprofesional-
neho klienta. Pri tvahe de lege ferenda o zavedeni predchadzajucich sthlasov Narodnej ban-
ky Slovenska sme vychédzali taktiez zo skutoCnosti, ze zakonodarca pripusta rozdiely pri
uskuto¢novani dohl'adu nad jednotlivymi kategoériami finanénych agentov. Dohl'ad nad vyko-
navanim finan¢ného sprostredkovania samostatnym finanénym agentom realizuje Narodna
banka Slovenska. Zaroven zékon o finanénom sprostredkovani a finanénom poradenstve usta-
novuje isti formu dohl'adu navrhovatel'a — finan¢nej instittcie, resp. samostatného finanéného
agenta nad ich podriadenymi subjektmi. Hovorime o prenesenom/delegovanom dohl'ade Na-
rodnej banky Slovenska na navrhovatel'a.”> Nepdjde o dohl'ad Narodnej banky Slovenska, ale
o aktivitu podnikatel’a, ktory bude dohliadat’ na podnikanie iného podnikatela a sam bude
dohliadany ako tuto povinnost’ plni zo strany Néarodnej banky Slovenska. Tato zakonna kon-
Strukcia je nevyhnuta, pretoze pri sucasnom pocte podriadenych a viazanych finanénych
agentov, je z kapacitnych dovodov nemozné, aby boli dohliadani Narodnou bankou Sloven-
ska. Zdorazitujeme, Ze ani podriadeni, ani viazani finan¢ni agenti nepatria medzi dohliadané
subjekty finanéného trhu. Za zékonnych podmienok im vsSak v sulade so zdkonom
o finan¢nom sprostredkovani a financnom poradenstve bude udelena sankcia. Z ¢oho vyplyva,
ze je odliSny diapazon subjektov, ktoré Narodna banka Slovenska dohliada a ktoré je oprav-
nena sankcionovat. Medzi jednotlivymi kategériami finanénych agentov zakonodarca tymto
vytvara rozdiely a ak je pripustné rozliSovanie medzi subjektami uskuto¢nujucimi rovnaky
druh podnikania, javi sa ako potencidlne moZzné, aby podrobil finan¢nych poradcov d’al§im
zédkonnym povinnostiam.

4. Navrh de lege ferenda — Pripravenost’ na vykonavanie ¢innosti

Zakon o dohl'ade nad finanénym trhom v tretej Casti upravuje konanie vo veciach dohl'adu
v rdmci, ktorého Narodné banka Slovenska uskuto¢ni miestnu obhliadku, ak je to potrebné pre
rozhodnutie vo veci.*® Zo zakona &. 492/2009 Z. z. o platobnych sluzbach a o zmene a dopl-
neni niektorych zédkonov v zneni neskorsich predpisov (d’alej len ,,zdkon o platobnych sluz-
bach*®) vyplyva pre Narodna banku Slovenska povinnost’ uskuto¢nit’ miestnu obhliadku. A to
vzhl'adom na skuto¢nost’, Ze v povol'ovacom konani je povinna preverit’, pred udelenim povo-
lenia na poskytovanie platobnych sluZieb, pripravenost’ Ziadatel'a na vykonavanie tohto druhu
podnikania.”” Ide teda o povinnost’ uskutoénit’ miestnu obhliadku vyplyvajicu z hmotnoprav-
neho predpisu este pred udelenim prislusného povolenia.

%> CUNDERLIK, L. a kol.: Pravo financného trhu. Bratislava : Wolters Kluwer, 2017, s. 147. Obdobne KRAVECOVA, D.:
Financné sprostredkovanie. Ako podnikat legalne. Bratislava : IURIS LIBRI, 2016, s. 152.

Porovnaj § 17 ods. 5 zékona o dohl'ade nad finanénym trhom.

Porovnaj § 64 ods. 8 zékona o platobnych sluzbach podra ktorého: ,,Ziadatel’, ktory chce byt platobnou inititaciou, je
pred udelenim povolenia podl'a odseku 1 povinny preukazat' Narodnej banke Slovenska technickd, organizacnt a perso-
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Regulaciu preverenia pripravenosti na vykonavanie predmetu ¢innosti povoleného Nérod-
nou bankou Slovenska obsahuje aj zdkon o cennych papieroch. Odlisny je vSak Casovy oka-
mih zistovania pripravenosti. Kym podl'a zakona o platobnych sluzbach, postupuje Narodna
banka Slovenska v konani vo veciach dohl'adu a este pred vydanim rozhodnutia zistuje na
miestnej obhliadke pripravenost’ ziadatela, zdkon o cennych papieroch upravuje zistovanie
pripravenosti na vykon povolenych ¢innosti ex post. Ide o okamih, kedy bolo ziadatel'ovi uz
udelené povolenie na poskytovanie investicnych sluzieb, avSak faktické zacCatie Cinnosti eSte
mozné nie je.* V stlade s § 55 ods. 7 zdkona o cennych papieroch s vykonom &innosti uve-
denych v povoleni na poskytovanie investicnych sluzieb modze obchodnik
s cennymi papiermi zacat’ az na zaklade pisomného oznamenia Narodnej banky Slovenska o
splneni technickej, organizacnej a personalnej pripravenosti na vykon povolenych ¢innosti.
Mame za to, Ze v porovnani so zdkonom o platobnych sluzbach, uz Narodna banka Slovenska
neuskuto¢nuje miestnu obhliadku podl'a zédkona o dohl'ade nad finanénym trhom. Konanie vo
veciach dohl'adu je v Case preverovania pripravenosti obchodnika s cennymi papiermi uz pra-
voplatne ukoncené, a preto nemozno postupovat’ podl'a tretej ¢asti zdkona o dohl'ade nad fi-
nan¢nym trhom. Mame za to, Ze postupuje vylu¢ne podl'a hmotnopravneho predpisu, ktorym
je zakon o cennych papieroch.

Oba osobitné zakony spaja idea preverenia pripravenosti subjektu, pocas ktorého sa simu-
luje poskytovanie sluzieb v rozsahu, ktory bol povoleny. Z platnej pravnej upravy vyplyva,
ze u ziadatel'a, ktory zamysl'a vykonavat’ finan¢né poradenstvo, je preskimavana personalna,
technicka aj organizacné pripravenost’ na realizaciu dan¢ho podnikania.”’ A to na zéaklade
listinnych dokazov predlozenych tgastnikom konania.”® Z hladiska zvysenia miery ochrany
klientov budtcich finan¢nych poradcov sa ako vhodné javi preverit’ ich pripravenost’ na vy-
konavanie predmetnej &innosti.>' V praxi by bolo preverovanie zamerané na simulované po-
skytnutie sluzby finan¢ného poradenstva neprofesiondlnemu klientov, v sektore, v ktorom
ziadatel' o udelenie prislusného povolenia zamysla zacat’ vykonéavat’ ¢innost. Z hladiska
okamihu uskuto€nenia previerky pripravenosti na vykonavanie finanéného poradenstva, sme
nazoru, ze jej uskutocnenie je optimalnejSie pocas povol'ovacieho konania. A to z dovodu, ze
v konani vo veciach dohl'adu nachddzame procesnopravnu Gpravu postupu pri uskutocnovani
miestnej obhliadky. Uvedené zvySuje pravnu istotu tcastnika konania a predvidatelnost’ pos-
tup organu verejnej spravy.

II1. ZAVER

Stat vyvija maximalnu snahu, aby poskytol subjektom finanéného trhu &o najvaésiu vol-
nost’ pri vzniku, zmene alebo zaniku pravnych vztahov. Zaroven vytvéra prostredie vhodné
na tvorbu transparentnych obchodnych zavédzkov. V pravnom poriadku nachddzame tak ve-
rejnopravne, ako aj sukromnopravne prostriedky ochrany finanénych spotrebitel'ov, vratane
sankcii za poruSenie povinnosti, ustanovenych normativnymi pravnymi aktmi. Funkcie v ob-
lasti ochrany finan¢nych spotrebitel'ov plni Narodna banka Slovenska. Této je rovnako organ
dohl'adu nad vykonavanim finanéného poradenstva finanénym poradcom. Do diapazénu
sankcii udelovanych danému dohliadanému subjektu finan¢ného trhu patri aj odobratie povo-

nalnu pripravenost’ a schopnost’ poskytovat’ platobné sluzby riadne a bezpeéne a existenciu funkéného, u¢inného a oboz-
retne fungujuceho riadiaceho a kontrolného systému ziadatel'a.

Porovnaj § 55 ods. 7 v spojeni s § 55 ods. 6 zékona o cennych papieroch.

Porovnaj § 18 zakona o finanénom sprostredkovani a finanénom poradenstve.

Porovnaj § 18 ods. 6 a ods. 7 zékona o finanénom sprostredkovani a finanénom poradenstve.

Pre Uplnost’ informacii je nutné poznamenat’, zZe v sicasnosti sa v praxi v Gstnej Casti odbornej skusky s certifikatom
preveruju vedomosti uchaddzacov o dosiahnutie najvyssieho stupfia odbornej sposobilosti aj prostrednictvom pripadove;j
studie, o povazujeme za ziaduce. Porovnaj informacie z webového sidla vyluéného organizatora odbornej skusky
s certifikatom, Narodnej banky Slovenska https://regfap.nbs.sk/skusky/druhy [cit. 31-12-2019].
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lenia na vykonavanie ¢innosti finanéného poradcu. Avsak este pred pouzitim najprisnejSich
sankcii, je vhodné zamysliet' sa nad nadvrhmi de lege ferenda, u ktorych sme nazoru, ze by
zvysili kvalitu regulatérneho prostredia, zabezpecujic vyss$iu mieru ochrany klientov.

Prvy navrh de lege ferenda je zamerany na potencialnu zmenu zakona o finan¢nom spro-
stredkovani a financnom poradenstve vzt'ahujici sa na vyluénost’ predmetu ¢innosti, financ-
ného poradenstva, u obchodnych spolo¢nosti vykonavajucich finan¢né poradenstvo. Mame za
to, ze by iSlo o regulaciu, ktora by zvysila uroven ochrany klientov. A to vzhl'adom na sku-
tocnost’, Ze zameranie na financné poradenstvo by viedlo Specializacii vo vac¢Sej miere, ako je
tomu v stcasnosti, kedy sledujeme rozlicnost’ predmetov ¢innosti realizovanych obchodnymi
spolo¢nostami popri tomto druhu podnikania. Druhy névrh de lege ferenda sa zameriava na
zavedenie pravneho instititu predchadzajiceho stihlasu Narodnej banky Slovenska ako pod-
mienky na uskutoc¢nenie vybraného okruhu pravnych tikonov finanénym poradcom. Treti na-
vrh de lege ferenda sa spéja s preverovanim pripravenosti na financné poradenstvo prostred-
nictvom miestnej obhliadky pocas ktorej by dochadzalo k overeniu personalnej, technickej,
ako aj organizacnej stranky vykonavania finanéného poradenstva simulovanim poskytovania
danej sluzby neprofesionalnemu klientovi. Obdobnu regulaciu, u ktorej zastavame nazor, ze
zvySuje uroven ochrany klientov na finanénom trhu, nachddzame v osobitnych pravnych
predpisoch, ktorymi st zdkon o cennych papieroch a zakon o platobnych sluzbach.

KEUCOVE SLOVA
finan¢né poradenstvo, finan¢ny poradca, Narodné banka Slovenska, konanie vo veciach do-
hl'adu, ochrana finanénych spotrebitel'ov.

KEY WORDS
financial advisory, financial advisor, National Bank of Slovakia, proceedings in supervisory
matters, protection of financial consumers.
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PROCEDURAL STATUS OF THE INJURED PERSON
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IN COMPARISON WITH ITS LEGAL REGULATION
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ABSTRACT

The author examines the procedural position of the injured person during the entire course of
criminal proceedings, with respect to both the pre-trial and trial stage. In connection with the
procedural status of the injured person, the author also analyses the possibilities of the par-
ticipation of the injured person or his/her representative in procedural acts performed by law
enforcement authorities and courts in order to fulfil their own subject of criminal proceed-
ings, which also involves deciding on the injured person’s compensation claim for damage
caused to him as a result of the given crime. At the beginning of the article, the author pre-
sents the historical aspects of the procedural status of the injured person in the Czech Repub-
lic and the Slovak Republic, which form a basis for presenting a comparative perspective on
the status of the injured person in the two legal systems. At the end of the article, the author
formulates his own de lege ferenda proposals in the context of the Slovak Republic.

ABSTRAKT

Autor sa v clanku zaobera procesnym postavenim poskodeného v priebehu celého trestného
konania, a to tak s ohladom na jeho predsudnu, ako aj sudnu cast. V suvislosti s procesnym
postavenim poskodeného autor v clanku analyzuje taktiez mozZnosti ucasti poskodeného, re-
spektive jeho splnomocnenca na procesnych ukonoch vykondavanych orgdnmi cinnymi v
trestnom konani a sudmi za ucelom naplnenia viastného predmetu trestného konania, pod
ktory mozno nepochybne zaradit' rozhodovanie o naroku poskodeného na nahradu skody,
ktora mu v pricinnej suvislosti s trestnym cinom vznikla. V uivode ¢lanku sa autor venuje tak-
tiez historickym aspektom procesného postavenia poskodeného v Ceskej a Slovenskej repub-
like, na podklade ktorych sa v priereze celého clanku venuje taktiez komparativhemu pohladu
na poskodeného v oboch pravnych poriadkoch. Vo vztahu k Slovenskej republike autor v za-
vere clanku formuluje viastné navrhy de lege ferenda.

' The presented contribution was prepared with the support of and as an output of the research project APVV-16-0362

“Privatisation of criminal law — substantive, procedural, criminological, organisational and technical aspects.”
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I. INTRODUCTION

Act No. 301/2005 Coll. the Criminal Proceedings Code as amended by later legislation
(hereinafter the “Criminal Proceedings Code”) came into effect on 1 January 2006. In its pro-
vision of Article 1, it defines the subject of the Criminal Proceedings Code as follows: “The
Criminal Proceedings Code lays down the procedure followed by law enforcement authorities
and courts to ensure that crimes are adequately investigated and that their perpetrators are
Jjustly punished, while respecting the basic rights and freedoms of natural and legal persons.”
This quoted provision implies not just to the subject of the Act but also its purpose, i.e. ade-
quate investigation of crimes and just punishment for their perpetrators with particular em-
phasis on respect for the fundamental rights and freedoms of natural and legal persons by law
enforcement authorities and courts.

What is also apparent from the provision of Article 1 of the Criminal Proceedings Code is
an important interpretation rule according to which law enforcement authorities and courts are
obliged to proceed in such a way as to fulfil its purpose, i.e. adequate investigation of crimes
and just punishment for their perpetrators, while respecting the fundamental rights and free-
doms of natural and legal persons contained in the Constitution of the Slovak Republic, the
Charter of Fundamental Rights and Freedoms, and the Criminal Proceedings Code and the
international agreements by which the Slovak Republic is bound, whose ultimate purpose is to
ensure a just process as an inherent principle of the rule of law model.

The provision of Article 1 (1) of Act No. 141/1961 Coll. on Criminal Court Proceedings
(Criminal Proceedings Code) as amended by later legislation is still valid and effective in the
Czech Republic (hereinafter the “Czech Criminal Proceedings Code”), defines the purpose of
the Czech Criminal Proceedings Code, i.e. to lay down the procedure followed by “law en-
forcement authorities to ensure that crimes are adequately investigated and that their perpe-
trators are justly punished under the law. The proceedings shall at the same time contribute
to reinforcing lawfulness, to preventing criminal activities, to educating the public in the spir-
it of thoroughly abiding by the law and the rules of civil coexistence and the conscientious
fulfilment of obligations towards the state and society.” This purpose of the Czech Criminal
Proceedings Code is identical to the purpose defined in Act No. 141/1961 Coll. on Criminal
Court Proceedings (Criminal Proceedings Code) as amended by later legislation, which was
also valid and effective in the Slovak Republic until 31 December 2005.

Act No. 45/2013 Coll. on Victims of Criminal Offences and on the amendment to certain
acts was adopted in the Czech Republic in 2013. During the legislative process, it was pro-
posed that the words “and that injured persons achieve the satisfaction of their claims” be
added to the provision of Article 1 (1) of the Czech Criminal Proceedings Code in order to
amend the legislative wording of the Czech Criminal Proceedings Code in such a way that the
purpose of criminal proceedings is not just adequate investigation of crimes and just punish-
ment for perpetrators but also the satisfaction of the injured person’s legitimate claims for
damage compensation, which is to emphasise the restorative aspect of criminal proceedings.
According to P. Samal, it is, however, necessary to respect the basic purpose of criminal pro-
ceedings mentioned above.” It is mainly for this reason that the protection of the rights of in-
jured persons received its legislative formulation in the provision of Article 2 (15) of the
Czech Criminal Proceedings Code, as part of a normative definition of the basic principles of
the Czech Criminal Proceedings code.’ Unlike the purpose of criminal proceedings, which

For more details, see: SLAVIKOVA, T.: Ugel trestného konania — je zaujem o poskodeného sekundérny?. In: Bulletin
slovenskej advokacie. 2015, vol. 21, issue 10, p. 19.
> For more details, see: SAMAL, P. et. al.: Trestni fad I. § 1 a2 156. Komentaf. 7th edition Prague. C. H. Beck, 2013, p. 56.
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should be fulfilled in each individual proceeding, the main principle of criminal proceedings
is always considered for the given particular case and assessed with respect to other basic
principles of criminal proceedings on the basis of their mutual balancing.

Act No. 274/2017 Coll. on Victims of Crime as amended by later legislation was adopted
in the Slovak Republic in 2017 (hereinafter the “Act on Victims”). The Act on Victims was
prepared mainly on the basis of the policy statement of the Government of the Slovak Repub-
lic for the 2016-2020 period in its Crime Policy and Prisons section. The Act on Victims
completed the transposition of Directive 2012/29/EU of the European Parliament and of the
Council of 25 October 2012 establishing minimum standards on the rights, support and pro-
tection of victims of crime, and replacing Council Framework Decision 2001/220/JHA, into
the legal system of the Slovak Republic, and its adoption was intended to comprehensively
establish the rights of victims, compensation for victims of violent crime and the mechanism
for supporting entities providing assistance to victims of crimes, which was intended to
strengthen the status of victims of crimes in criminal proceedings.”

The Act on Victims also introduced a new basic principle of criminal proceedings into the
Slovak Republic’s legislation by supplementing the provision of Article 2 (21) to the Criminal
Proceedings Code with the following wording: “Law enforcement authorities and the court
are obliged to allow the injured person, throughout criminal proceedings, to fully exercise
his/her rights, which he/she needs to be duly, appropriately and comprehensibly informed
about. Criminal proceedings shall proceed with due consideration for the injured person. It is
necessary to consider his/her personal situation and immediate needs, age, gender, any disa-
bility and maturity, and to fully respect his/her physical, mental and moral integrity. This is
without prejudice to the provisions of the special act on the rights of victims of crimes.”

Based on what has been said so far, it can be stated that the protection of the rights of the
injured person in the Czech Republic and the Slovak Republic is not the primary purpose of
their respective procedural codes defined in the provision of Article 1 of the Criminal Pro-
ceedings Code and the provision of Article 1 (1) of the Czech Criminal Proceedings Code.
Despite this, what needs to be appreciated is the fact that the protection of the rights of the
injured person has been incorporated into the basic principles of criminal proceedings in the
Czech Republic and the Slovak Republic since 2013 and 2018 respectively, whose application
and interpretation role in view of the principles of criminal law is undeniable.

1. Historical development of the legal status of the injured person in the Czech Republic
and the Slovak Republic

Criminal Proceedings Code No. XXXIII/1896 applied in the Slovak Republic, including
Subcarpathian Ruthenia, during the Austria-Hungary period. This law distinguished the con-
cepts of ‘injured person’, ‘private party’, ‘main plaintiff’ and ‘substitute plaintiff’. To qualify
as an injured person under this law, it was sufficient to be threatened by a crime — this was the
so-called ideal injured person. A private party was an injured person who exercised his/her
rights in criminal proceedings, as well as any legal representative of such a person who en-
gaged in criminal proceedings. A substitute plaintiff was an injured person who took over the
role of prosecution from the prosecutor if the prosecutor declined to file charges in a particu-
lar case. Another possible situation was when the injured person acted as the main plaintiff,
where he/she could file a lawsuit as a private entity without the need for a prior request from a
prosecutor for filing the lawsuit. However, this model of complete privatisation of prosecution

* For more details, see: The explanatory report for the Act on Victims is available at: https:/www.slov-lex.sk/legislativne-

procesy/-/SK/dokumenty/LP-2017-551.
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was not unconditional. The prosecutor could take over prosecution at any point during pro-
ceedings initiated by a private person and represent it from the position of a public authority if
this was deemed to be in the public interest.’

Act No. 87/1950 Coll. on Criminal Court Proceedings (Criminal Proceedings Code) (here-
inafter “Act No. 87/1950 Coll.”) provides that “A person who suffers damage due to a crime
(injured person) shall be given an opportunity to exercise his/her claims arising from a crime
and to make motions during the trial and appeal proceedings.” Under the provision of Article
53 (4) of Act No. 87/1950 Coll., an injured person’s representative was “‘entitled to partici-
pate in all of the acts in which the injured person may participate...“ The injured person’s
right to view files was enshrined in the provision of Article 66 (1) of Act No. 87/1950 Coll.
Under the provision of Article 89 (3) of Act No. 87/1950 Coll., an injured person had the right
to be “informed, if possible,” about the discontinuance of criminal proceedings. This wording
did not allow an injured person to challenge the prosecutor’s decision to discontinue criminal
proceedings. Whereas under the provision of Article 151 of Act No. 8§7/1950 Coll., an injured
person had the right to put questions during the trial to the persons being heard, the given pro-
cedural code did not include the right of an injured person to make a final speech. Relatively
detailed provisions regarding court decisions on an injured person’s claims arising from a
crime were included in the provision of Article 164 (1) of Act No. 87/1950 Coll., whose states
that: “If the court finds the defendant guilty, it shall make a decision on the injured person’s
claims arising from the crime, provided that the injured person requested it prior to the
court’s final deliberations and provided that a decision about the claim was not made during
proceedings in civil legal matters.” Under the provisions of Article 164 (2)(3) of Act No.
87/1950 Coll.: “If the exact extent of a claim can not be determined without significant de-
lays, the court shall grant it up to the amount which it is proven to have reached and which it
deems adequate, and the court shall refer the injured person to proceedings in civil legal mat-
ters regarding the remaining part of the claim. The court shall also refer the injured person to
proceedings in civil legal matters in cases where it is not possible to determine even the ade-
quate amount of the claim without significant delays”. The list of injured person’s entitle-
ments in Act No. 87/1950 Coll. was in fact completed by the provision of Article 173 (1c¢),
under which an injured person could challenge a sentence in an appeal “on the grounds of an
incorrect statement about his/her claims arising from a crime. Compared to the legislation
from the period of Austria-Hungary, Act No. 87/1950 Coll. introduced public prosecution as
the only form of criminal prosecution, without allowing the right of private or subsidiary
prosecution.

Act No. 141/1961 Coll. on Criminal Court Proceedings (Criminal Proceedings Code) was
then adopted in the Slovak Republic (hereinafter “Act No. 141/1961 Coll.””), which amended
by later legislation is still valid and effective in the Czech Republic. Under Act No. 141/1961
Coll., an injured person was understood as a person “who suffered bodily injury, property
damage, moral or other damage as a result of a crime”. The provision of Article 43 of Act
No. 141/1961 Coll. also contained a general list of injured persons’ procedural rights, such as
the right to make motions for the taking of additional evidence, the right to view files, the
right to participate in the trial and public hearings regarding appeals, and the right to give a
final speech before the end of the proceedings. The individual aspects of a compensation
claim made by an injured person were provided for in the provisions of Article 43 (2)(3) of
Act No. 141/1961 Coll., according to which: “An injured person who is legally entitled to

> For more details, see: RUZICKA, M, PURY, F., ZEZULOVA, J.: Poskozeny a adhézni tizeni v Ceské republice. Prague:
C.H.Beck, 2007. p. 98 et seq.
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compensation in a claim against the defendant for damage caused by a crime is also entitled
to submit a motion asking the court to impose, in its sentence, an obligation on the defendant
to compensate this damage. This motion shall be made no later than during the trial before
the taking of evidence begins (Article 206 (2)). The motion shall clearly state the reason for
the claim and the amount of the damage claim. Under (2), such a motion can also be made by
the prosecutor if this is required for the sake of protecting the public interest, socialist organ-
isations or workers, particularly if the crime caused damage to property under socialist own-
ership.” The provision of Article 47 et seq. of Act No. 141/1961 Coll. establish the entitle-
ment of an injured person to damage compensation and the provision of Article 50 establish
the procedural status of an injured person’s representative, who could, under the provision of
Article 51, participate in “all of the acts in which the injured person can participate.” Simi-
larly to the individual provisions of Act No. 87/1950 Coll., Act No. 141/1961 Coll. granted
injured persons the right to view files and the right to put questions to the persons being heard
during the trial. Under the provision of Article 177 (3) of Act No. 141/1960 Coll. a decision to
discontinue criminal proceedings had to be delivered to the injured person, but the injured
person was not granted the right to use a legal remedy against such a decision. The provision
of Article 216 (2) of this Act did not grant injured persons the right to make a final speech
after the taking of evidence during the trial. Court decisions on claims exercised by injured
persons were provided for in the provisions of Articles 228 and 229 of Act No. 141/1961
Coll. Under the provision of Article 228 of this Act, if the court convicted the defendant for a
crime resulting in property damage caused to another person, the sentence typically imposed
on the defendant an obligation to compensate such damage, provided that the claim was exer-
cised in due time. The provision of Article 229 of Act No. 141/1961 Coll. provided for the
possibility to refer the injured person to proceedings on civil legal matters, provided that after
the taking of evidence, there were insufficient grounds for imposing an obligation to compen-
sate, or if a decision to impose such an obligation required further taking of evidence beyond
what is necessary for the purposes of criminal prosecution, causing significant delays, then the
court referred the defendant to proceedings on civil legal matters or to proceedings before
another competent authority. The court proceeded in the same way if it, for any reason, only
granted a part of the injured person’s claim, or if it acquitted the defendant. The amendment
of Act No. 141/1961 Coll. by Act No. 57/1965 Coll. granted an injured person who was also
the person reporting the crime the right to file a complaint against a police officer’s decision
to suspend the matter, which de iure began to expand the rights of injured persons in relation
to crim6ina1 proceedings that were different from the right to compensation and decisions on
claims.

2. Legal definition of the injured person and his/her procedural rights with emphasis on
the pre-trial stage of criminal proceedings

Under the provision of Article 46 (1) of the Criminal Proceedings Code: “An injured per-
son is a person who suffered bodily damage, property damage, moral or other damage as a
result of a crime, or whose other legally protected rights or freedoms were infringed or
threatened as a result of a crime.” Since the Criminal Proceedings Code became effective, its
individual provisions regarding the procedural status of injured persons have been amended in
response to the requirements of everyday legal practice in the Slovak Republic and in re-
sponse to the Slovak Republic’s obligations arising from its European Union membership.
The procedural rights of injured persons during the entire course of criminal proceedings are

®  For more details, see: JURISOVA, K.: Poskodeny v predsiudnom konani. Prague: Leges, 2017. p. 47 et seq.
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generally stated in the provision of Article 46 (1)(2) of the Criminal Proceedings Code, ac-
cording to which: ,,The injured person has the right, in cases specified in this Act, to state
whether he/she agrees with the initiation of criminal proceedings, to submit motions for the
taking of evidence or its supplementation, present evidence, view and examine files, partici-
pate in the trial and in public hearings on appeals and guilt and punishment agreements.”
Act No. 397/2015 Coll., which, for the purposes of the Criminal Code, establish the list of
substances with anabolic or other hormonal effects, amending and supplementing certain acts,
incorporated into the provision of Article 48 of the Criminal Proceedings Code the right of an
injured person to be accompanied by a trusted person in the procedural acts of criminal pro-
ceedings. In addition to other procedural entitlements arising for the injured person from the
individual provisions of the Criminal Proceedings Code, the injured person may, under the
provision of Article 46 (3) of the Criminal Proceedings Code, submit a motion asking the
court to impose on the defendant, in its sentence, an obligation to compensate any damage
caused to him by a crime. The injured shall submit such a motion by the end of any investiga-
tion or accelerated investigation. The motion shall clearly state the reason for the claim and
the amount of the damage claim.

It follows from the previous paragraph that a claim for damage caused to the injured per-
son as a result of a crime shall be exercised in criminal proceedings duly and in a timely man-
ner. “If this motion was submitted after the end of the required period, it can not be consid-
ered in criminal proceedings. In such a case the court shall decide not to admit such a person
to the trial as an injured person with a damage compensation claim. *7 The requirement that
the injured person exercise his/her damage claim within a certain period makes the de lege
lata law problematic in some cases. The injured person’s opportunity to exercise his/her dam-
age claim in a timely manner is significantly limited particularly in cases where the law en-
forcement authorities undertake, in preparatory proceedings, the so-called super fast investi-
gation in accordance with the provision of Article 204 of the Criminal Proceedings Code. Un-
der this provision of the Criminal Proceedings Code, if a prosecutor receives a file for a per-
son arrested as a suspect while committing a crime punishable, under the law, by a prison
sentence of up to five years, the prosecutor shall, immediately after the arrest or after any ob-
stacle to the person’s immediate arrest ceases to exist within 24 hours of committing the of-
fence (and the prosecutor does not release the person), hand over the person and the file to the
court and bring charges within 48 hours of the arrest. The 48-hour period within which, upon
the application of the provision of Article 204 of the Criminal Proceedings Code, law en-
forcement authorities are obliged to hand over a person arrested as a suspect while commit-
ting a crime, together with his/her file, and bring charges is simply too short for any injured
persons to exercise their claim for damage resulting from the crime.

A judge who, upon the application of the provision of Article 204 of the Criminal Proceed-
ings Code, proceeds according to a special procedure for preparatory proceedings after receiv-
ing charges typically uses the relatively common method of judgement involving a criminal
order under the provision of Article 353 of the Criminal Proceedings Code, i.e. without order-
ing a trial and without an opportunity for the injured person to participate in court proceedings
as a party. In these cases, a claim for damage compensation made by an injured person in pre-
paratory proceedings for those objective reasons mentioned above can not be exercised in a
timely manner (i.e. by the end of a super accelerated investigation under the provision of Arti-
cle 204 of the Criminal Proceedings Code), so a decision on the obligation to compensate
damage will not be included in such a judgement consisting of a criminal order. Injured per-

7 CENTES, J.: Uplatnenie naroku na nahradu $kody v adhéznom konani. In: Justiéna revue, 60, 2008, issue 12, p. 1692.
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sons in such cases are not even deemed entitled to submit a statement of opposition to such a
judgement.® Even if the prosecutor or the defendant did submit a statement of opposition to
such a criminal order, the injured person would not be able to effectively demand compensa-
tion in the sentencing judgement at the trial for damage resulting from a crime, as his/her mo-
tion was not submitted within the 48-hour period specified by the Criminal Proceedings Code
for a super fast investigation.

Therefore, the provision of Article 46 (3) of the Criminal Proceedings Code needs to be
amended de lege ferenda by drawing inspiration from the historical wording of Act No.
141/1961 Coll., i.e. the criminal procedure code effective in the Slovak Republic before the
current Criminal Proceedings Code came into effect, which provided in its provision of Arti-
cle 43 (2) that an injured person who is legally entitled to compensation in a claim against the
defendant for damage caused by a crime is also entitled to submit a motion asking the court to
impose, in its sentence, an obligation on the defendant to compensate this damage. According
to the previous normative provision, the injured person was obliged to submit such a motion
no later than at the trial before the taking of evidence commenced. This opinion is also sup-
ported by the current wording of Article 43 (3) of the Czech Criminal Proceedings Code, still
valid and effective in the Czech Republic, according to which: “The injured person is also
entitled to submit a motion asking the court to impose, in its sentencing judgement, an obliga-
tion to financially compensate material or non-material damage caused to the injured person
as a result of a crime, or to return any amount of unjustified enrichment of the defendant at
the expense of the injured person. Such a motion shall be submitted no later than at the trial
before the taking of evidence commences (...).”" The aforementioned need for amending the
provision of Article 46 (3) of the Criminal Proceedings Code is also supported by the views of
other authors in the field of criminal law."

Another relatively problematic area of the performance of injured persons’ procedural
rights at the pre-trial stage of criminal proceedings is the potential possibility for injured per-
sons to participate, in person or through a representative, in the individual investigation acts
performed by law enforcement authorities within preparatory proceedings, particularly the
possibility to participate in the hearing of the defendant, witnesses or experts at this stage of
criminal proceedings. This is because this right of injured persons or their representatives is
not explicitly enshrined in the provisions of Article 46 et seq. of the Criminal Proceedings
Code. The provision of Article 53 (1) of the Criminal Proceedings Code provides for the pos-
sibility for an injured person to be represented by a representative in criminal proceedings, the
provision of Article 53 (2) of the Criminal Proceedings Code specifies in more detail the pro-
cedural competence of an injured person’s representative, and the provision of Article 54 of
the Criminal Proceedings Code lists the individual procedural entitlements of an injured per-
son’s representative, which include the right of a representative to participate in all acts in
which the injured person may participate. So the explicit wording of the Criminal Proceedings
Code disqualifies the injured person and his/her representative, during the course of investiga-
tion, from participation in procedural acts other than the hearing of the the defendant in the

Under the provision of Article 355 (2) of the Criminal Proceedings Code: “The injured person may submit a statement of
opposition to a decision granting a damage claim; if the injured person submitted a statement of opposition, the criminal
order is annulled in the damage claim decision. A single judge refers the injured person to a civil proceeding or to a pro-
ceeding before other competent authority. The judge shall proceed in the same manner even if other authorised person
submits a statement of opposition to the damage claim decision.” 1f a damage claim is not granted to the injured person
in a criminal order, he/she is not entitled to submit a statement of opposition to the criminal order.

For more details, see: SAMAL, P. et. al.: Trestni fad L § 1- 156. Komentat. 7th edition Prague: C.H.Beck, 2013. p. 506 et
seq.

For more details, see: IVOR, J. et. al.: Optimalizacia pripravného konania trestného. Prague: Leges, 2017, p. 579.
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procedural position of a witness and accessing the investigation file after the end of the inves-
tigation. Moreover, the Criminal Proceedings Code does not contain a provision that would
allow the injured person or his/her representative to put questions to the persons being heard
in the way that the provision of Article 213 (1) of the Criminal Proceedings Code allows the
defendant and his/her representative to do so. For these reasons, it is difficult, in the applica-
tion practice of law enforcement authorities, to produce arguments for the participation of the
injured person or his/her representative in the hearing of the defendant, witnesses or experts.
Possible arguments invoke the principle of contradictoriness, equality of parties and equality
of arms arising from the right to a fair trial guaranteed by the European Convention for the
Protection of Human Rights and Fundamental Freedoms and by means of the decision-
making of the European Court of Human Rights.!' Although the requirements of equality of
arms within the right to a fair trial apply mainly to defendants, we are of the view that these
guarantees should also apply to injured persons and to pursuing their legitimate interests in
criminal proceedings. We are also of the view that the general guarantee of equality of arms,
due to the concept of Slovakia’s criminal plroceedings,12 should also be applied to their pre-
trial stage.

De lege ferenda, it would be appropriate to draw inspiration from the legislation in the
Czech Republic. Under the provision of Article 51 (2) of the Czech Criminal Proceedings
Code: “The representative of the injured person and the person involved is entitled, from the
beginning of criminal proceedings, to participate in investigation acts aimed at revealing
facts important for exercising the rights of the persons he/she represents, and their outcome
may be used as evidence in court proceedings, unless his/her participation threatens the pur-
pose of criminal proceedings or if the act can not be postponed until delivering a notification
about it. He/she may put questions to the persons being heard, but only after the police au-
thority ends the hearing and allows him/her to speak. He/she may raise objections to the per-
formance of the acts any time during the proceedings.” This provision was incorporated into
the Czech Criminal Proceedings Code by its amendment by Act. 45/2013 Coll. on Victims of
Crimes as amended by later legislation, which granted equal rights to the defendant’s lawyer
and the injured person’s representative with respect to the possibility to attend and actively
participate in investigation acts in preparatory proceedings. By amending this provision of the
Czech Criminal Proceedings Code, the Czech legislator clearly sought to strengthen the status
of the injured person in criminal proceedings and to ensure the overall contradictoriness of
criminal proceedings already at the preparatory proceedings stage.” In view of this, the fact
that deserves criticism at this point is that the author of the Slovak Act on Victims of Crimes
did not include in the amendment of the Criminal Proceedings Code this explicit possibility
considered by the Czech legislator on a similar occasion, despite the application-related prob-

For more details, see for example: SVAK, J.: Ochrana Fudskych prav (z pohladu judikatiry a doktriny §trasburskych
organov ochrany prav) II. rozsirené vydanie. Bratislava: EUROKODEX, 2006. p. 446 et seq.

For more details, see for example: The provision of Article 263 (3) of the Criminal Proceedings Code, according to
which: “Statements by a co-defendant or witness may be read even when the hearing was conducted in accordance with
the provisions of this act and such a person has died or is missing, or can not be reached due to being permanently resi-
dent overseas or because his/her whereabouts are unknown, or is suffering from a condition that prevents his/her hearing
permanently or for a longer period, or if the person fails to attend a hearing, without an excuse, even after being repeat-
edly summoned by the court; in the case of a witness statement where it could be reasonably assumed, when the state-
ment was given in preparatory proceedings, that the witness would not be able to attend the trial, such a statement can
only be read if the defendant and his/her lawyer (if he/she has one) were duly informed of this act.”

3 For more details, see: SAMAL, P. et. al.: Trestni fad L § 1- 156. Komentat. 7th edition Prague: C.H.Beck, 2013. p. 584 et
seq.
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lems with the (im)possibility for the injured person and his/her representative to attend and
actively participate in all investigation acts."

3. Status of the injured person in court proceedings with a focus on his/her procedural
rights in the trial

What deserves special attention in terms of application practice with respect to the trial part
of criminal proceedings is the cooperation of the injured person or his/her representative in
the taking of evidence in court proceedings, particularly in relation to their possibility to
comment on evidence presented at the trial, the possibility to present personal evidence at the
trial, as well as the length and form of final speeches made by these persons. We should first
characterise the current de lege lata state regarding specific areas. Under the provision of Ar-
ticle 271 (1) of the Criminal Proceedings Code: “Affer presenting each evidence, it is neces-
sary to ask the injured person and the person involved whether they wish to comment on it,
and their comments should be recorded in court records.”; according to the provision of Arti-
cle 272 (1) of the Criminal Proceedings Code: “After the end of a hearing with questions from
the prosecutor, the defendant, his/her representative or the presiding judge, the defendant’s
legal representative or representative, the person involved or his/her authorised person may,
with the consent of the presiding judge and within the scope of the exercised rights, put ques-
tions to the persons being heard when the senate members have no further questions”; and,
finally, according to Article 274 (2) of the Criminal Proceedings Code: “Final speeches by
the prosecutor and a representative of a civil association are followed by a speech by the in-
Jjured person, the person involved, the defendant’s representative and the defendant. If the
injured person or the person involved has a representative, only the representative shall
speak. If necessary, the presiding judge shall determine the order of the speeches by the au-
thorised persons. However, the defendant’s lawyer and the defendant always speak last, the
representative of a civil association, the injured person and the person involved or their rep-
resentative may only speak within the scope of the exercised rights.”

As it was mentioned above, the Criminal Proceedings Code in its provision of Article 271
(1) provides for the right of the defendant, the injured person and the person involved to be
asked after each presented evidence whether they wish to comment on it, and should record
each comment in court records. If the defendant is not present at the trial when a certain piece
of evidence is presented, and is therefore unable to immediately comment on it, the court shall
allow him/her to do so upon returning to the courtroom. For this reason the presiding judge
shall inform him/her about the part of the proceedings undertaken during his/her absence. The
defendant’s absence from the courtroom, his/her return, the information provided about the
proceedings undertaken in his/her absence and the defendant’s comments shall be recorded in
the record of the trial. This provision of the Criminal Proceedings Code is an expression of the
principles of contradictoriness and equality of arms implied in the more broadly formulated
right of the persons involved to a fair trial, and is therefore a logical consequence of the fact
that evidence is presented mainly by the parties and with their active cooperation.'

However, there are certain rare cases in the application practice of courts where the court
allows the injured person, after evidence is presented at the trial, to comment on the evidence,
but will deny this procedural right to his/her representative on the grounds that the literal
wording of the provision of Article 271 (1) of the Criminal Proceedings Code does not grant it

4" For more details, see: The explanatory report for the Act on Victims is available at: https:/www.slov-lex.sk/legislativne-
procesy/-/SK/dokumenty/LP-2017-551. )
'3 For more details, see: CENTES, J. et. al.: Trestny poriadok. Velky komentar. Bratislava: EUROKODEX. 2014, p. 551.
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to him/her. We are of the view that such procedural steps by courts do not comply with the
purpose of this provision, as the injured person’s representative is typically a attorney who, in
accordance with the provisions of Article 18 (1)(2) of Act No. 586/2003 Coll. as amended by
later legislation, is obliged to protect and promote the rights and interests of the client, and to
use, in the interest of the client, all available means he deems beneficial. In view of the fact
that the injured person is typically a person without legal qualifications, the procedural steps
being criticised here are a substantial interference with the rights and legitimate interests of
the injured person, who struggles to grasp all the substantive and procedural circumstances
that are important for achieving a favourable result in criminal proceedings, i.e. achieving a
sentencing judgement which grants the claim for damage resulting from a crime. Moreover,
the injured person’s representative exercises the relevant rights arising from the Criminal Pro-
ceedings Code on behalf of the injured person.'® For this reason, it is appropriate to grant the
injured person’s representative, analogously to the defendant’s lawyer, all the procedural
rights in specific cases that are autonomously available to the defendant.

In light of what was stated in the preceding paragraphs of the article, we should also take a
critical view of the de lege lata provisions of the Criminal Proceedings Code regarding the
possibility for the injured person or his/her representative to put questions to the persons be-
ing heard at the trial and to make a final speech merely within the “scope of the exercised
rights”, as the explicit wording of the Criminal Proceedings Code indicates in the provisions
of Articles 272 (1) and 274 (2). These provisions of the Criminal Proceedings Code create a
certain degree of legal uncertainty meaning that some courts restrict the exercise of these
rights by the injured person and his/her representative to questions related to the given dam-
age claim and do not permit questions or a factual and legal assessment of the presented evi-
dence in a final speech related to other substantial matters.

According to the general theory of criminal procedural law, the purpose of criminal pro-
ceedings includes determination of objective facts and subsequent decisions by law enforce-
ment authorities and courts on whether the given act did take place; whether the act that took
place was a criminal offence; whether it was committed by a specific criminally liable person;
on imposing a punishment or a protective measure, and also decisions on the injured person’s
duly and timely exercised damage claim. It can now be established that a possible favourable
decision on the injured person’s duly and timely exercised damage claim essentially depends
on those decisions related to the substance of the matter, which are of a substantive character
and consist in holding specific perpetrators of crimes criminally responsible. The possibility
for the injured person or his/her representative to put questions to the persons being heard at
the trial and to make a final speech “within the scope of th exercised rights” should, for the
reasons stated in this paragraph, be interpreted to mean that the given procedural right shall be
granted to the injured person or his/her representative within the scope of any questions that
may, in line with the principle of free assessment of evidence, the principle of adequate inves-
tigation of facts without reasonable doubts, and other principles of criminal proceedings, have
a significant effect on the factual and legal assessment of the specific criminal matter.

De lege ferenda, it would be appropriate in the this context to draw inspiration from the
legislation in the Czech Republic, whose provision of Article 215 (1) of the Czech Criminal
Proceedings Code provides that: “The state representative, the defendant, his/her lawyer and
guardian, the injured person and their representatives may, with the consent of the presiding
judge, put questions to the persons being heard, typically when the presiding judge and the

' For more details, see: CENTES, J. et. al.: Trestny poriadok. Velky komentér. Bratislava: EUROKODEX. 2014, p. 182.
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senate members have no further questions”, and, also, according to Article 216 (2) of the
Czech Criminal Proceedings Code: “The state representative’s final speech shall be followed
by a speech by the injured person, the person involved, the defendant’s lawyer or the defend-
ant. If the injured person has a representative, the representative shall speak. If necessary, the
presiding judge shall determine the order of the speeches by the authorised persons after the
state representative’s final speech. The defendant’s lawyer or the defendant always speak
last.”; as the quoted provisions of the Czech de lege lata legislation do not limit the exercise
of the given procedural rights by the injured person or his/her representative to mere “within
the scope of the exercised rights”*, but instead allow them im argumentum e silentio to exer-
cise them within the scope of the entire subject of the specific criminal matter.

II. CONCLUSION

As it follows from the body of the presented article, de lege ferenda, the Slovak legislation
regarding the procedural status of the injured person and his/her representative should draw
inspiration from the Czech legislation, particularly in relation to the possibility for these per-
sons to participate in all investigation acts in preparatory proceedings, whose outcome may be
used as evidence in court proceedings, then in relation to the time period for the injured per-
son to exercise a damage claim, and in relation to the strengthening of the rights of these per-
sons in court proceedings, particularly in the course of the trial, to ensure that the injured per-
son’s rights correspond to the right to a fair trial guaranteed mainly by he European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms and by means of the de-
cision-making of the European Court of Human Rights and by the Constitution of the Slovak
Republic.

In terms of the legislation applying to criminal proceedings and the procedural rights of the
individual entities of criminal proceedings, the Slovak Republic and the Czech Republic share
a common historical basis consisting mainly of Act No. 141/1961 Coll. on Criminal Court
Proceedings (Criminal Proceedings Code), which became effective in both countries on 1
January 1962. Despite the overall recodification of the Slovak criminal procedure by means of
the Criminal Proceedings Code effective from 1 January 2006, it can be stated that the Czech
criminal policy related to the procedural status of the injured person and his/her representative
has moved forward much faster in recent years and in a more comprehensive and efficient
manner.

To give an example, both legal systems have seen the adoption of a special act on victims
of crime in the past six years, amending certain provisions on the criminal procedure codes,
including the procedural status of the injured person and his/her representative. Act No.
45/2013 on Victims of Crimes and on Amending Certain Acts, as well as the Slovak Act on
Victims of Crimes, introduced a new basic principle of criminal proceedings, i.e. the principle
of the protection of the rights of the injured person throughout the course of criminal proceed-
ings. The Czech legislator, however, used this opportunity to strengthen the procedural rights
on injured persons more convincingly, as, in addition to incorporating this basic principle of
criminal proceedings into the Czech Criminal Proceedings Code, he also amended its other
provisions in a way which ultimately strengthens the injured person’s rights, especially in
preparatory proceedings.

However, we should not overlook the interpretation role of the newly-introduced basic
princile of criminal proceedings defined in the provision of Article 2 (21) of the Criminal Pro-
ceedings Code, according to which in a country with material rule of law, which the Slovak
Republic is considered to be, every provision of the Criminal Proceedings Code needs to be
interpreted with respect to the purpose for which this basic principle is enshrined in the legal
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order of the Slovak Republic. “In a country with the rule of law, which represents as its inte-
gral parts, inter alia, principles such as legal certainty and justice (the principle of material
rule of law), which can be reliably inferred from Article 1 of the Constitution, particular em-
phasis is placed on the protection of the rights that form the subject thereof. It is the duty of
all state authorities to ensure that they can be exercised by entities to which they have been
granted.”’” According to the explanatory report for the act on victims, “the basic principles
of criminal proceedings are extended to include a new principle aimed at protecting the rights
of the injured person and strengthening his/her status during the course of criminal proceed-
ings. This principle shall be considered and applied in interpreting the individual provisions
of this Act.”"® Tt can be concluded based on this that even the legislation applying to the pro-
cedural status of the injured person in criminal proceedings needs to be interpreted in accord-
ance with the newly-introduced basic principle of criminal proceedings establishing special
protection of injured persons, so even with the unsatisfactory current state of de lege lata, it is
necessary to grant these persons, throughout criminal proceedings, all rights which arise for
them in a country with material rule of law directly from the Constitution of the Slovak Re-
public and which fully comply with the country’s current criminal policy.
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