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ETHICAL AND LEGAL ASPECTS OF THE USE OF
ARTIFICIAL INTELLIGENCE IN HEALTH AND NURSING
CARE

ETICKE A PRAVNE ASPEKTY POUZITIA UMELEJ
INTELIGENCIE V ZDRAVOTNEJ A OSETROVATELSKEJ
STAROSTLIVOSTI

Lucia BakoSovd'
https://doi.org/10.33542/S1C2020-2-01

ABSTRACT

The aim of this paper is to analyse current approaches and perspectives on the development
of ethical and legal regulation of artificial intelligence with special regard to its use in health
and nursing care. Inextricably linked to this is an analysis of current international and
national binding legislation, as well as legally non-binding instruments designed for artificial
intelligence developers, manufacturers and users. In addition to the positive benefits of
artificial intelligence in health and nursing care, we point out the ethical and legal aspects of
its use, such as the legal personality of artificial intelligence, patients' right to privacy,
personal data protection and civil liability for damage caused by artificial intelligence. We
place the main emphasis on the legislation of the European Union, which has a direct impact
on the national legislation of the Slovak Republic.

ABSTRAKT

Cielom tohto prispevku je analyzovat aktudlne pristupy a pohlady na vyvoj etickej a pravnej
upravy umelej inteligencie s osobitnym zretelom na jej pouzitie v zdravotnej a oSetrovatelskej
starostlivosti. S tym je neodmyslitelne spojena analyza sucasnej medzindrodnej a
vrutrostatnej prdavne zaviznej upravy, ako aj pravne nezavdznych ndstrojov, ktoré su urcené
pre vwvojarov, vyrobcov a uzivatelov umelej inteligencie. Okrem pozitivneho prinosu umelej
inteligencie v zdravotnej a oSetrovatelskej starostlivosti poukdzeme na etické a pravne
aspekty jej pouzitia, akymi su pravna subjektivita umelej inteligencie, pravo pacientov na
sukromie, ochrana osobnych udajov a obcianskopravna zodpovednost' za ujmu spoésobenu
umelou inteligenciou. Hlavny doraz kladieme na pravne predpisy Europskej unie, ktoré maju
priamy dosah na vnutroStdtnu upravu Slovenskej republiky.

I. INTRODUCTION

Human society is constantly evolving and, increasingly, this development is marked by
enormous technical progress. Current development concepts are based on considerable
automatization and the introduction of artificial intelligence systems (hereinafter “Al”) into
our daily lives. This simplifies and streamlines human activities, or even replaces people in
performing hazardous work. The introduction of Al therefore has a significant economic,
social, demographic and legal impact. A few years ago, we considered autonomous vehicles,
intelligent home helpers, robots who assist medical staff in medical procedures, or
autonomous weapon systems as part of the scientific fiction. Nowadays, we would not be able

! Mgr., PhD. Candidate, Univerzita Pavla Jozefa Safarika v Kosiciach, Pravnické fakulta, Slovenska republika
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to imagine the performance of some work without Al. Of particular importance is the use of
Al in the field of health and nursing care, whether through robotic surgery®, the robotic
replacement of reduced or lost human organ functions’, robots for home rehabilitation® or care
for the elderly’ or people with disabilities. The United Nations (hereinafter “UN™) World
Aging Report states that the number of people over the age of 60 has tripled since 1950 and
that a similar increase is expected by 2050, when more than 2.1 billion people on the planet
will have over 60 years.’ This is directly related to the increase in the volume of provided
health and nursing care, which is already confronted with a lack of qualified staff. According
to the World Health Organization (hereinafter “WHQO”), there will be a global shortage of 18
million health workers by 2030. AI can help reduce this problem by helping physicians
diagnose and evaluate patients with degenerative diseases, such as cancer and Parkinson's
disease, quickly and effectively.” By collecting and analysing data from connected facilities
and medical records, healthcare systems will be able to provide proactive and predictive
medical care. The possibilities and benefits of Al in this area seem endless. Analysis of health
care provision has shown that 75 percent of health care organizations are actively
implementing or planning to implement Al strategies.® Last but not least, in 2030, Al-
powered predictive healthcare networks are expected to help reduce waiting times and take on
the ever-increasing administrative burden. Learning from each patient, each diagnosis, and
each procedure creates Al experiences that are tailored to professionals and patients.” This
will have a significant impact on the provision of effective health and nursing care in the
future. The importance of the use of AI in health and nursing care has its undeniable
advantages, but it should be noted that it is still an area that is only to a small extent regulated
by legal norms, whether national or international law.

In the novel Runaround (1942), writer Isaac Asimov imagined a world in which human-
like robots would behave like servants and whose activities would be regulated by a set of
programming rules that would prevent robots from causing harm. Asim's “Handbook of
Robotics”, which was applied in 2058, contains three rules, namely: 1.) A robot may not
injure a human being or, through inaction, allow a human being to come to harm; 2.) A robot
must obey orders given it by human beings except where such orders would conflict with the
First Law; 3.) A robot must protect its own existence as long as such protection does not
conflict with the First or Second Law. Since the publication of these rules, there has been
significant technological progress that has changed our view of what robots can look like and
how we will interact with them. Therefore, in the recent times, new rules of robotics have
been adopted, which reflect the current and partly the future development.

2 MARKOFF, J.: New Research Center Aims to Develop Second Generation of Surgical Robots, The New York Times, 23
October 2014. Online:
http://www.nytimes.com/2014/10/23/science/new-research-center-aims-to-developsecond-generation-of-surgical-robots-
.html? r=0.

3> MATARIC, M., OKAMURA, A., CHRISTENSEN, H.: 4 Research Roadmap for Medical and Healthcare Robotics,
Workshop ,,A Research Roadmap for Medical and Healthcare Robotics“, Arlington, 2008, p. 6.

Online: http://bdml.stanford.edu/twiki/pub/Haptics/HapticsLiterature/CCC-medical-healthcare-v7.pdf.

4 DIAZ, 1, CATALAN, J. M., BADESA, F. I. Development of a Robotic Device for Post-Stroke Home Tele-
Rehabilitation, Advances in Mechanical Engineering, Vol. 10, No. 1, 2018.

> MITZNER, T., TIBERIO, L., KEMP, CH.: Understanding healthcare providers’ perceptions of a personal assistant
robot, Gerontechnology, Vol. 17, No. 1, 2018, p. 48 — 55.

6 United Nations: World Population Ageing 1950 - 2050, New York, 2017, p. 2. Online:

https://www.un.org/en/development/desa/population/publications/pdf/ageing/WPA2017 Report.pdf.

WHO: Addressing the 18 million health worker shortfall — 35 concrete actions and 6 key messages, 2019. Online:

https://www.who.int/hrh/news/2019/addressing-18million-hw-shortfall-6-key-messages/en/.

MORSE, S.: Artificial Intelligence ROI is coming sooner than you think, Healthcare Finance, 16 November 2018. Online:

https://www.healthcarefinancenews.com/news/artificial-intelligence-roi-coming-sooner-you-think.

® KRIWET, C.: Here are 3 ways Al will change healthcare by 2030, World Economic Forum, 7 January 2020. Online:
https://www.weforum.org/agenda/2020/01/future-of-artificial-intelligence-healthcare-delivery/.
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The aim of this paper is to analyse current approaches and perspectives on the development
of ethical and legal regulation of artificial intelligence with special regard to its use in health
and nursing care. Inextricably linked to this is an analysis of current international and national
binding legislation, as well as legally non-binding instruments designed for Al developers,
manufacturers and users. This is an overview article with a holistic approach, which serves as
an introduction to the researched issues. In addition to the positive benefits of Al in health and
nursing care, we point out the ethical and legal aspects of its use, such as the legal personality
of Al, patients' right to privacy, personal data protection and civil liability for damage caused
by Al We place the main emphasis on the legislation of the European Union (hereinafter
"EU"), which has a direct impact on the national legislation of the Slovak Republic.

II. ARTIFICIAL INTELLIGENCE AS A MODERN SUBJECT OF INTERNATIONAL
AND NATIONAL LAW
1. Artificial Intelligence - Definition

We encounter the term artificial intelligence or “Al” regularly, whether in the context of
scientific research, in discussions on future legislation in this area, but also in the
dissemination of technical knowledge, which is important for our daily lives. There are
currently several attempts to define the term Al but there is no clear definition of this term.
Both the academic community and the legislative bodies of States, international organizations
and non-governmental organizations operating in this field are trying to define this term.
Frankish and Ramsey see Al as “a cross-disciplinary approach to understanding, modelling,
and replicating intelligence and cognitive processes by invoking various computational,
mathematical, logical, mechanical, and even biological principles and devices."'® McCarthy
defines Al as “the science and engineering of making intelligent machines, especially
intelligent computer programs. It is related to the similar task of using computers to
understand human intelligence, but Al does not have to confine itself to methods that are
biologically observable.”'! Stuart Russell and Peter Norvig, authors of a popular university
textbook on Al, summarized eight definitions of Al differentiated according to how they
reflect expectations of human thinking and behaviour or rational (machine) thinking and
behaviour.'” Finally, they favoured a rational use approach in which machines operate
autonomously, perceive their environment, persist over a long period of time, adapt to change
and produce and monitor the best expected result. Al is one of the main examples of an
interdisciplinary research space because it combines numerous and diverse disciplines such as
computer science, psychology, cognitive science, logic, mathematics and philosophy. "

The High Level Expert Group on Artificial Intelligence set up by the European
Commission has also come up with its own definition, defining Al as systems are software
(and possibly also hardware) systems designed by humans that, given a complex goal, act in
the physical or digital dimension by perceiving their environment through data acquisition,
interpreting the collected structured or unstructured data, reasoning on the knowledge, or
processing the information, derived from this data and deciding the best action(s) to take to
achieve the given goal. Al systems can either use symbolic rules or learn a numeric model,
and they can also adapt their behaviour by analysing how the environment is affected by their

" FRANKISH, K., RAMSEY, W. M.: The Cambridge Handbook of Artificial Intelligence. Cambridge, Cambridge
University  Press, 2014, ISBN: 978-0-521-87142-6, p. 7.

" McCARTHY, J.: What is Artificial Intelligence? Stanford University, 12 November 2007, p. 2. Online:
http://jmc.stanford.edu/articles/whatisai/whatisai.pdf.

2 RUSSELL, S., NORVIG, P.: Artificial Intelligence: A Modern Approach, Third Edition, Pearson Education, New Jersey,
2011, ISBN: 978-0-13-604259-4, p. 1 — 5.

13 UNESCO: Report of the World Commission on the Ethics of Scientific Knowledge and Technology on Robotics Ethics,
September 2017, SHS/YES/COMEST-10/17/2 REV., para. 38.
Online: https://unesdoc.unesco.org/ark:/48223/pf0000253952.
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previous actions. Al as a scientific discipline includes several approaches and techniques,
such as machine learning (specific examples of which are in-depth learning and reinforcement
learning), machine derivation (which includes planning, programming, representation and
derivaion of knowledge, search and optimization) and robotics (into which include control,
perception, sensors and controllers, as well as the integration of all other techniques into
cyber-physical systems).'* The term Al can also include the end product of Al research, i.c. a
machine or artifact that embodies some form of “intelligence”, i.e. is able to “think™ or solve
problems in a similar way to human thinking.'®

There are several different perspectives on both the definition of Al itself and its
categorization. Mention may be made, for example, of the Kurzweil classification, which
proposes an informal classification system based on the “strength” of the basic algorithm or
its ultimate effect. On this basis, he classified Al into the so-called "narrow" and "strong".'®
Narrow Al is machine learning algorithms that are designed to perform one particular task,
without the prospect of performing anything else. In contrast, a strong Al consists of an
algorithm or series of algorithms that could not only narrow down tasks, but also functionally
think for themselves and propose solutions to a broader class of problems.'” On the other
hand, Guihot, Matthew and Suzor consider such a distinction to be unsatisfactory because it is
based on different considerations of the power of Al They therefore suggest that the
qualification of AI be based on the risks associated with its use. According to that
qualification, the authors defined the various classes of Al on the basis of whether Al poses a
low, medium or high risk to society or to human safety or well-being. Such a division is
inevitably related to the development of new legal norms that will reflect the individual risks
associated with AL'®

2. International initiatives in the field of artificial intelligence

The field of Al its development and regulation, is given considerable attention by a
number of States, international intergovernmental as well as non-governmental organizations,
expert groups, or the developers, manufacturers and users of Al themselves. These include
e.g. the UN, the Organization for Economic Co-operation and Development (hereinafter
“OECD”), the Council of Europe (hereinafter “CoE”) or the EU. The UN, as a universal
international intergovernmental organization, provides an appropriate forum for establishing a
common approach to the adoption of adequate ethical and legal standards for Al. The UN
Secretary-General's High-Level Panel on Digital Cooperation presented activities that the UN
should address as a matter of priority, namely the inclusive digital economy and society, the
protection of human rights, trust, security, stability and global digital cooperation. In 2020, we
expect “Global Commitment on Digital Cooperation” to be adopted, setting out common
values, principles, understandings and goals for enhanced global digital cooperation."’

1% EU: Ethics Guidelines for Trustworthy AI, Independent High-Level Expert Group on Artificial Intelligence Set Up by the

European Commission, 8 April 2019, Brussels, p. 36.

Online:https://www.europarl.europa.eu/meetdocs/2014 2019/plmrep/COMMITTEES/JURI/DV/2019/11-06/Ethics-
guaidelines AI EN.pdf.

UNESCO: Report of the World Commission on the Ethics of Scientific Knowledge and Technology on Robotics Ethics,
14 September 2017, SHS/YES/COMEST-10/17/2 REV ., para. 43.

16 KURZWEIL, R.: The Singularity is Near: When Humans Transcend Biology, Penguin Books, London, 2005, ISBN: 0-
670- 03384-7, p. 206 and 222.

HOROWITZ, M.: Artificial Intelligence, International Competition and the Balance of Power, Texas National Security
Review, Vol. 1, No. 3 May 2018, ISSN: 2576-1153, p. 42.

8 GUIHOT, M., MATTHEW, A., SUZOR, N.: Nudging Robots: Innovative Solutions to Regulate Artificial Intelligence,
Vanderbilt Journal of Entertainment & Technology Law, Vol. 20, No. 2, 2017, p. 393.

United Nations: The Age of Digital Interdependence, Report of the UN Secretary-General’s High-level Panel on Digital
Cooperation, June 2019, p. 2 — 4.

Online:
https://www.un.org/en/pdfs/HLP%200n%20Digital%20Cooperation%20Report%20Executive%20Summary%20-
%20ENG. pdf.
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UN specialized agencies also play an active role, in particular the United Nations
Educational, Scientific and Cultural Organization (hereinafter “UNESCO”), the WHO and the
International Telecommunication Union (hereinafter “ITU”). UNESCO has adopted several
documents relevant to Al in recent years, such as Report of the World Commission on the
Ethics of Scientific Knowledge and Technology on the Robotics Ethics™, or the Universal
Declaration on Bioethics and Human Rights’'. The significance of these documents lies in the
effort to define the ethical and legal framework for the use of Al in various areas. In the case
of the use of Al it is necessary, according to the Commission, to apply the following ethical
principles and values, namely human dignity, autonomy, privacy, “do no harm” principle,
responsibility, beneficence and justice.?

With regard to health and nursing care, it is important to mention the WHO Digital Health
resolution, which urges States to promote the use of digital technologies, including improving
access to quality data and monitoring, and to develop data protection legislation and policies
on, for example, access to data sharing, informed consent, security, privacy, interoperability
and inclusiveness in line with international human rights obligations.23 The WHO has set up
an expert group on Ethics of Al for health and is currently in the process of setting up an
expert group on creating framework on Regulations of Al for health.** With a view of further
development in this area, Focus Group on Al for Health has been established, with the aim of
creating a standardized framework for the evaluation of Al-based methods related to health,
diagnosis, classification or treatment. Al models are expected to offer improvements over
current quality or efficiency practices that are expected to lead to better health outcomes or
financial efﬁciency.25 The Group works on the premise that a standardized and transparent
evaluation of Al methods would benefit from the widespread adoption of Al in the field of
health. It should be noted that the group does not intend to specify Al for the health
algorithms themselves as an ITU recommendation, nor to standardize medical data formats,
nor to set performance criteria for the hardware on which the Al algorithms are based.*®

In May 2019, OECD member countries adopted the OECD Principles on Artificial
Intelligence through the OECD Council Recommendation on Artificial Intelligence. The
recommendation sets out five principles based on the values of responsible stewardship of
trustworthy Al, namely: (a) Al should benefit people and the planet through inclusive growth,
sustainable development and prosperity; (b) Al systems should be designed to respect the rule
of law, human rights, democratic values and diversity, and should include appropriate
safeguards - for example, allowing for human intervention if necessary - in order to ensure a
just society; (c) there should be transparency and responsible publicity about Al systems to
ensure that people understand and can challenge Al-based results; (d) Al systems must
operate reliably and safely throughout their life cycles and potential risks should be
continuously assessed and managed; (e) organizations and individuals developing,

2 UNESCO: Report of the World Commission on the Ethics of Scientific Knowledge and Technology on Robotics Ethics,

14 September 2017, SHS/YES/COMEST-10/17/2 REV.

UNESCO: Universal Declaration on Bioethics and Human Rights, 19. October 2005, 33 C. Online:

http://portal.unesco.org/en/ev.php-URL_ID=31058&URL_DO=DO_TOPIC&URL_SECTION=201.html.

22 UNESCO: Report of the World Commission on the Ethics of Scientific Knowledge and Technology on Robotics Ethics,14
September 2017, SHS/YES/COMEST-10/17/2 REV, p. 49 — 52.

2 'WHO: Digital Health, 26 May 2018, A71/VR/7, para. 7 and 10.
Online:https://apps.who.int/gb/ebwha/pdf filess WHA71/A71 R7-en.pdf.

2 ITU: United Nations Activities on Artificial Intelligence (AI), 2019, p. 71. Online:
https://www.itu.int/dms_pub/itus/opb/gen/S-GEN-UNACT-2019-1-PDF-E.pdf.

% WIEGAND, T., KRISHNAMURTHY, R., KUGLITSCH, M.: WHO and ITU establish benchmarking process for
artificialintelligence in health, The Lancet, March 2019, ISSN: 0140-6736, p. 9 — 10.

2 SALATHE, M., WIEGAND, T., WENZEL, M., KRISHNAMURTHY, R.: Focus Group on Artificial Intelligence for
Health,2018, pp. 3. Online: https://www.itu.int/en/ITU-T/focusgroups/ai4h/Documents/FG-Al4H_Whitepaper.pdf.

21

https://doi.org/10.33542/S1C2020-2-01 7


https://doi.org/10.33542/SIC2020-2-01
http://portal.unesco.org/en/ev.php-URL_ID=31058&URL_DO=DO_TOPIC&URL_SECTION=201.html
https://apps.who.int/gb/ebwha/pdf_files/WHA71/A71_R7-en.pdf
https://www.itu.int/dms_pub/itus/opb/gen/S-GEN-UNACT-2019-1-PDF-E.pdf
https://www.itu.int/en/ITU-T/focusgroups/ai4h/Documents/FG-AI4H_Whitepaper.pdf

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 8. 2020, ¢islo 2

implementing or operating Al systems should be responsible for their proper functioning in
accordance with the above principles.?’

In the field of human rights protection in the use of Al, one of the leading roles has been
taken over by the CoE, which in cooperation with the Rathenau Institute published a report
Human Rights in the Robotic Age. The report addresses the possible negative impact of
robotics on a number of human rights issues, including respect for the right to privacy, human
dignity, property, security and responsibility, freedom of expression, non-discrimination,
access to justice and access to a fair trial. The report recommends the introduction of two new
human rights: (1) the right not to be measured, analysed or coached (in relation to possible Al
misuse, data collection) and (2) the right to meaningful human contact (in relation to possible
misuse, intentional or unintentional, of robots providing care).”® The authors of this study
believe that the public debate on the various dimensions of human rights algorithms lags
behind technological developments and needs to be strengthened rapidly to ensure that human
rights and individuals' interests are effectively and sustainably protected in accordance with
the values set out in the European Convention on Human Rights and Fundamental Freedoms
and other international human rights treaties. The aim of policy makers must be to ensure that
these technologies are used in accordance with the principle of “human superiority” and that
our increasingly technology-oriented societies are designed to effectively enforce and exploit
the rights of all human beings.” In addition to the above-mentioned document, in 2017 the
Council of Europe adopted Guidelines on the Protection of Individuals with regard to the
Processing of Personal Data in the World of Big Data, reiterating its call on Parties to take
measures to prevent the potential negative impact of big data on human dignity, human rights
and fundamental freedoms, in particular, the protection of personal data.*”

3. The role of the European Union in the field of artificial intelligence

The European Union is one of the leading international organizations dedicated to
supporting the development, implementation as well as legal and ethical regulation of AIL. One
of the first documents adopted in the EU in the field of Al is the Declaration on Cooperation
on Artificial Intelligence, which aims, inter alia, to provide an appropriate legal and ethical
framework based on the EU's fundamental rights and values, including the right to privacy
and personal data protection, as well as the principles of transparency and accountability.’’
Following this document, the Commission announced in April 2018 a strategy for AI’* that
addresses the socio-economic aspects of increasing investment in research, innovation and Al
capacity across the EU. The European Al Strategy and the Coordinated Plan show that trust is
a prerequisite for ensuring a people-centred approach to Al In order to achieve trust, it is
essential that legal and ethical regulation reflect the existing values on which the EU is

2 OECD: Recommendation of the Council on Artificial Intelligence, 22 May 2019, OECD/LEGAL/0449, para. 1.1 —
1.5.0nline: https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0449.

2 VAN EST, R., GERRITSEN, J.: Human rights in the robot age: Challenges arising from the use of robotics, artificial

intelligence, and virtual and augmented reality, 28 April 2017, Parliamentary Assembly of the Council of Europe, p. 17 —

46.0nline:https://www.rathenau.nl/sites/default/files/2018-02/Human%20Rights%20in%20the%20Robot%20Age-

Rathenau %20Instituut-2017.pdf.

Council of Europe: Study on the Human Rights Dimensions of Automated Data Processing Techniques (in Particular

Algorithms) and Possible Regulatory Implications, DGI(2017)12, 2018, p. 44. Online: https://rm.coe.int/algorithms-and-

human-rights-en-rev/16807956b5.

Council of Europe: Guidelines on the protection of individuals with regard to the processing of personal data in a world

of Big Data, 23 January 2017, T-PD(2017)01. Online: https://rm.coe.int/ CoERMPublic CommonSearch Services/

displayDCTMContent?documentIld=09000016806f06d0.

EU: Declaration on Artificial Intelligence Cooperation, 10 April 2018. Online: https://ec. europa.eu/jrc/ communities /en/

community/digitranscope/document/eu-declaration-cooperation-artificial- intelligence.

EU: Communication from the Commission to the European Parliament, the European Council, the Council, the

European Economic and Social Committee and the Committee of the Regions: Artificial Intelligence for Europe, 25 April

2018, COM/2018/237.
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founded. These values include respect for human dignity, freedom, solidarity, democracy,
equality, the rule of law and respect for human rights, including the rights of persons
belonging to minorities.”> The EU, together with Member States, agreed on a coordinated
plan®* to align strategies and, in addition, set up a high-level expert group representing a wide
range of stakeholders to task with developing ethical guidelines on Al, as well as preparing a
set of recommendations for broader Al policy.

In 2020, several documents were adopted as a further step in the development of EU Al
policies, which is inextricably linked to the revision of existing EU legislation. In February,
the European Parliament adopted a Resolution on automated decision-making processes:
ensuring consumer protection and free movement of goods and services, calling on the
Commission to put forward proposals to amend EU safety rules for products covered by
specific EU legislation laying down harmonized requirements, including Directive on
Machinery™, the Toy Safety Directive’®, the Radio Equipment Directive’’ and the Low
Voltage Directive®®, and for “non-harmonized products” covered by the General Product
Safety Directive®®, in order to ensure that the new rules are fit for their purpose, users and
consumers are protected from harm, manufacturers are clearly aware of their responsibilities
and users understood how to use products with automated decision-making capabilities.*’

The European Parliament further recalls that the existing regulatory framework for services
consisting of the Directive on Services in the Internal Market", the Professional
Qualifications Directive®, the Proportionality Test Directive®, the E-Commerce Directive*
and the General Data Protection Regulation® already covers many aspects of services policy,
including automated decision-making processes, including rules on consumer protection,
ethics and accountability. It notes that such rules should apply to both traditional services and
services involving automated decision-making processes.® The issue of the use of Al in
health and nursing care is addressed in the FEuropean Parliament's resolution on a

3 EU: Charter of Fundamental Rights of the European Union, OJ C 326, 26 October 2012.

3 BU: Communication from the Commission to the European Parliament, the European Council, the Council, the
European Economic and Social Committee and the Committee of the Regions: Coordinated Plan on Artificial
Intelligence, 7 December 2018, COM(2018) 795.

35 EU: Directive 2006/42/EC of the European Parliament and of the Council of 17 May 2006 on machinery, and amending
Directive 95/16/EC (recast), OJ L 157, 9 June 2006.

3 EU: Directive 2009/48/EC of the European Parliament and of the Council of 18 June 2009 on the safety of toys, OJ L
170, 30 June 2009.

37 EU: Directive 2014/53/EU of the European Parliament and of the Council of 16 April 2014 on the harmonisation of the
laws of the Member States relating to the making available on the market of radio equipment and repealing Directive
1999/5/EC, OJ L 153, 22 May 2014.

38 EU: Directive 2014/35/EU of the European Parliament and of the Council of 26 February 2014 on the harmonisation of
the laws of the Member States relating to the making available on the market of electrical equipment designed for use
within certain voltage, OJ L 96, 29 March 2014.

3 EU: Directive 2001/95/EC of the European Parliament and of the Council of 3 December 2001 on general product

safety,0J L 11, 15 January 2002.

EU: Resolution of the European Parliament of 12 February 2020 on automated decision-making processes: ensuring

consumer protection and free movement of goods and services, 12 February 2020, 2019/2915(RSP), para. 6.

4 EU: Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on services in the
internal market, OJ L 376, 27 December 2006.

2 BU: Directive 2013/55/EU of the European Parliament and of the Council of 20 November 2013 amending Directive
2005/36/EC on the recognition of professional qualifications and Regulation (EU) No 1024/2012 on administrative
cooperation through the Internal Market Information System, OJ L 354, 28 December 2013.

* EU: Directive (EU) 2018/958 of the European Parliament and of the Council of 28 June 2018 on a proportionality test
before adoption of new regulation of professions, OJ L 173, 9 July 2018.

4 EU: Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of
information society services, in particular electronic commerce, in the Internal Market, OJ L 178, 17 July 2000.

4 EU: Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of

natural persons with regard to the processing of personal data and on the free movement of such data, and repealing

Directive 95/46/EC (General Data Protection Regulation), OJ L 119, 4 May 2016.

EU: Resolution of the European Parliament of 12 February 2020 on automated decision-making processes: ensuring

consumer protection and free movement of goods and services, 12 February 2020, 2019/2915(RSP), point 9.
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comprehensive European industrial policy on artificial intelligence and robotics, which
emphasizes that the current system for approving medical devices may not be suitable for Al
technologies. It therefore calls on the Commission to monitor closely the progress of these
technologies and, if necessary, to propose changes to the regulatory framework in order to
establish a framework for determining the respective responsibilities of the wuser
(doctor/specialist), the technology manufacturer and the healthcare facility providing the
treatment.*’

Earlier this year, the Commission published a White Paper on Artificial Intelligence - A
European Approach to Excellence and Trust, which includes measures to make research more
effective, promote cooperation between Member States and increase investment in Al
development and implementation. Any changes to the regulatory framework should be limited
to clearly identified problems for which realistic solutions exist.*® Al developers and users are
already subject to European legislation on fundamental rights (e.g. data protection, privacy,
non-discrimination), consumer protection and product safety and liability. However, the
application and enforcement of this legislation may be complicated by some specific features
of AL It is therefore necessary to examine whether the current legislation can cope with the
risks of Al and whether it can be effectively enforced, whether it needs to be adapted or
whether new legislation is needed.*

II1. ARTIFICIAL INTELLIGENCE IN HEALTH AND NURSING CARE

The primary purpose of using Al in health and nursing care is to improve the quality of
diagnosis and treatment, attempts to increase the independence and social inclusion of
vulnerable people such as the elderly and people with disabilities, especially in view of the
aging population and the expected shortage of health and nursing staff. The use of robots and
Al raises or exacerbates problems typical of healthcare and medical ethics, such as
disagreements in treatment decisions, access to healthcare for vulnerable groups, medical
errors, and the provision of informed consent.”® When using any form of AL whether it is a
system that performs only one repetitive activity or system that is able to diagnose and learn
on a case-by-case basis, it is essential that ethical principles and values, as well as, relevant
legislation are respected. The main motivation for the development of new or revision of
existing legislation is to pave the way for the development of the market for products with Al
systems and, on the other hand, to protect users from the negative consequences of their use.

1. Ethical aspects of the use of artificial intelligence in health and nursing care

If we want Al to play a beneficial and constructive role in today's and tomorrow's
society, then it is essential that these systems operate in accordance with a set of ethical
principles and values. There are currently several codes of ethics that find application,
whether in the regulation of general Al or Al for the health and nursing care sector. The best-
known documents on Al ethical principles include the Asilomar Artificial Intelligence
Principles”’, the Montreal Declaration for a Responsible Artificial Intelligence’ (hereinafter

47 EU: European Parliament resolution of 12 February 2019 on a comprehensive European industrial policy on artificial

intelligence and robotics, 12 February 2019, 2018/2088(INI), point 77.

EU: White Paper On Artificial Intelligence - A European approach to excellence and trust, European Commission,19
February 2020, COM(2020) 65, p. 11. Online: https://ec.europa.eu/info/sites/info/files/commission-white-paper
artificial-intelligence-feb2020 _en.pdf-

4 Ibid., p. 29.

% KERR, L, MILLAR, J., CORRIVEAU, N.: Robots and Artificial Intelligence in Health Care, Canadian Health Law and
Policy, 5th Edition, LexisNexis Canada, Toronto, 2017, ISBN: 9780433490319, p. 267.

Future of Life Institute: Asilomar Al Principles. Online: https://futureoflife.org/ai-principles/.

University of Montreal’s Technosocial Innovation Centre: Montreal Declaration for a Responsible Al
Online:https://www.montrealdeclaration-responsibleai.com/.
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“Montreal Declaration™), the Top Ten Principles for Ethical Artificial Intelligence™, the
World Commission's Report on Ethics, Scientific Knowledge and Technology on Ethics
robotics, Ethically Aligned Design: A Vision for Prioritizing Human Well-being with
Autonomous and Intelligent Systems™ and the Ethics Guidelines for Trustworthy Artificial
Intelligence (hereinafter “Ethics Guidelines”), adopted under the auspices of the EU. The
analysis of the above-mentioned codes of ethics confirms that, despite the number of sources
governing Al ethical issues, there is a degree of coherence and overlap from which it can be
concluded that there is a set of fundamental principles and values in which society as a whole
is interested, namely: (a) respect for human autonomy; (b) prevention of harm; (c) clarity; and
(d) justice. As stated by the High Level Expert Group on Al, many of these principles are
already largely reflected in existing legal requirements for which mandatory compliance is
required.”

The provision of health and nursing care is inextricably linked to the principle of respect
for human autonomy, which requires that the values and preferences of patients are respected.
In order to respect the patient's autonomy, it is necessary to obtain their informed consent to
the proposed care. Al systems should not unduly subordinate, coerce, or manipulate people,
but should instead design care that enhances, complements, and strengthens human cognitive,
social, and cultural skills. The division of functions between people and Al systems should be
guided by the principles of human-centred design and leave meaningful opportunities to
human decision-making.’® Applying the principle of autonomy in the context of Al therefore
means finding a balance between the decision-making power that we retain ourselves and the
power that we delegate to AL’

The principle of prevention of harm is the so-called red line for AI systems.’® This
principle serves to prevent the occurrence of harm, or its increase, and to prevent the misuse
of Al systems for other purposes. For instance, the Montreal Declaration requires that every
person involved in Al development must exercise caution by anticipating, as far as possible,
the adverse consequences of Al systems use and by taking appropriate measures to avoid
them.” The protection of human dignity, as well as, mental and physical integrity is closely
linked to the principle of prevention of harm. Al systems and the environments in which they
operate must be secure and protected. Greater attention should be paid to vulnerable people,
who should be involved in the development and deployment of AI systems. Particular
attention must also be paid to situations in which Al systems could cause or exacerbate
adverse effects due to power asymmetries or the availability of information. The principle of
prevention of harm must also take into account the natural environment and all living beings.

Given the complexity of the design, construction and programming of Al systems, the
central ethical issue is “clarity”, i.e. the ability to trace the causes of all past actions (and
omissions) of an Al system. For AI with a high level of autonomy, decision-making and
learning ability, this requirement of explainability is problematic. This is due to the fact that
such robots are not only programmed to perform specific tasks, but to learn and further

53 UNI Global Union: Top 10 Principles for Ethical Artificial Intelligence. Online:  http://www.thefuture worldofwork.
org/media/35420/uni_ethical ai.pdf.

The Institute of Electrical and Electronics Engineers: Ethically Aligned Design: A Vision for Prioritizing Human Well-
being  with  Autonomous  and  Intelligent  Systems.  Online:  https://standards.ieee.org/content/dam/ieee-
standards/standards/web/documents/other/ead1e.pdf.

EU: Ethics Guidelines for Trustworthy Al, Independent High-Level Expert Group on Artificial Intelligence Set Up by the
European Commission, 8 April 2019, Brussels, p. 14.

Online: https://'www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/JURI/DV/2019/11-06/Ethics-
guidelines-Al_EN.pdf.

6 Tbid., p. 14 — 15.

37 See for instance: Montreal Declaration Responsible AI, point 2; Asilomar AI Principles, point 6.

8 UNESCO: Report of the World Commission on the Ethics of Scientific Knowledge and Technology on Robotics Ethics,
14 September 2017, SHS/YES/COMEST-10/17/2 REV., para. 226.

University of Montreal’s Technosocial Innovation Centre: Montreal Declaration Responsible AI, point 8.
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develop in interaction with their environment, which requires adjustments to current legal and
ethical frameworks. It is not always possible to explain why a model produced a particular
output or decision (and what combination of input factors contributed to them). These cases
are called algorithms “black box” and require special attention.

Justice, as the last of these principles, is usually applied in the context of resource
allocation, such as new and experimental treatment options or simply the general availability
of conventional health and nursing care. As with other principles already mentioned,
interpretations of what justice means as an ethical principle are largely similar, but contain
minor differences. In the analysed documents, justice is affected in various ways: (a) the use
of Al to correct past wrongs, such as elimination of discrimination; (b) ensuring that the use
of Al creates benefits that are shared; and (c) the prevention of new harm, such as
undermining of existing social structures.®’ The importance of justice is explicitly stated in the
Montreal Declaration, which states that the development of Al should promote justice and
work to eliminate all forms of discrimination,’’ while the Asilomar Principles equate justice
with the need for shared benefit and shared prosperity.®* Ethics Guidelines distinguish justice
in terms of its substantive and procedural dimension. The substantive dimension entails a
commitment to ensure an equal and fair distribution of benefits and costs and to ensure that
individuals and groups are not exposed to unfair bias, discrimination and stigmatization. The
procedural dimension of justice includes the ability to challenge the decisions of Al systems
and the people who run them, and to demand effective redress. To this end, it must be
possible to identify the body responsible for the decision and the decision-making processes
should be explainable.®®

2. Legal aspects of the use of artificial intelligence in health and nursing care

There are several legal aspects associated with the use of Al in health and nursing care,
which are actively addressed by legislators, international organizations and academia. The
main legal aspects of the use of Al in the analysed area are the legal status of Al liability for
damage caused by Al, protection of personal data processed by Al, or protection of human
rights, especially the right to privacy. Considering the regulation of new technologies, former
Australian Supreme Court Justice Michael Kirby noted that “normal regulatory bodies often
appear powerless.”® As was the case in other sectors, the AI legislation subsequently
responds to changes in society. However, when adopting new legal instruments, it is
important to define the definition of Al flexibly enough to take account of technical progress,
while being precise enough to provide the necessary legal certainty.

Due to the features of Al systems, we often come across the opinion that Al systems could
have a specific legal status, e.g. in the form of an electronic person, the so-called an e-person
who will be responsible for compensating for any damage they may cause and, where
applicable, applying the electronic personality to cases where they make independent
decisions or otherwise communicate independently with third parties.®® An example is a robot

8 FLORIDI, L., COWLS, J., BELTRAMETTI, M. (et al.): Al4People — An Ethical Framework for a Good Al Society:
Opportunities, Risks, Principles, and Recommendations, Minds and Machines, Springer, 2018, ISSN: 1572-8641, p. 698
—699.

University of Montreal’s Technosocial Innovation Centre: Montreal Declaration Responsible AI, recommendation no. 5
Future of Life Institute: Asilomar Al Principles, point 14 and 15.

EU: Ethics Guidelines for Trustworthy Al, Independent High-Level Expert Group on Artificial Intelligence Set Up by the
European Commission, 8 April 2019, Brussels, p. 15.

8 KIRBY, M.: New Frontier: Regulating Technology by Law and “Code”, in: BROWNSWORD, R., YEUNG, K. (eds.):
Regulating Technologies, Hart Publishing, Portland, 2008, ISBN: 978-1-84113-788-9, p. 367.

EU: : White Paper On Artificial Intelligence - A European approach to excellence and trust, European Commission,
19 February 2020, COM(2020) 65, p. 18.

EU: European Parliament resolution of 16 February 2017 with recommendations to the Commission on Civil Law Rules
on Robotics, 18 July 2018, 2015/2103 (INL), OJ C 252, para.59 f).
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capable of buying drugs, food or otherwise entering into legal relationships. However,
acknowledging the legal personality of Al appears to be problematic for several reasons.
According to the UNESCO report on the Robotics Ethics, it is counterproductive to call Al
“people” unless they have some of the other characteristics that are usually associated with
human persons, such as freedom of will, intentionality, self-awareness or a sense of personal
identity.” Second, even if the legal personality of the Al were established in a similar way as
the legal personality of the legal entity, it would also be an inappropriate solution, as the legal
person is also responsible for the action of the natural person, which is not the case for AL®®
In this context, the European Parliament has made civil law recommendations in the field of
robotics, which include a proposal to examine the possibility of introducing so-called e-
subjectivity for robots so that they can be held liable under civil law for the damage they
cause. However, the European Economic and Social Committee does not share this view and
opposes any form of legal status for robots or Al systems, as this creates an unacceptable
moral hazard. Civil liability implies a preventive action to change behaviour, which can
disappear as soon as the owner no longer bears the risk of liability because it has been
transferred to the robot (or Al system). In addition, there is a risk of inappropriate use and
abuse of this legal form.”” Unlike traditional product liability regimes, where a product can be
characterized as "defective" due to the manufacturer's negligence, which in turn can be
considered to cause harm - in the case of machine learning, there is no equivalent error. This
is because Al has not been explicitly programmed to work in a specific way. In many cases,
Al developers will not be able to provide a traditional causal explanation of Al behaviour
based on their programming inputs. The complexity of large information inputs combined
with ever-changing learned behaviour disrupts the traditional occasional connections between
programmers' input and system behaviour.”’ It seems that there is usually a “shared” or
“distributed” responsibility among robot designers, engineers, programmers, manufacturers,
investors, vendors and users. At the same time, this solution weakens the aspect of
responsibility. The main challenge is to avoid the possible paralyzing effect of taking and
attributing responsibility. One solution to take responsibility may be to develop techniques to
anticipate the impacts of robotic development as much as possible.”’ Another solution is to
carefully address the necessary occurrence of unexpected consequences by considering the
social introduction of robotic technologies as a “social experiment” that needs to be carried
out with great care.”

Many of the nursing robots currently being tested or used in homes or public institutions
are equipped with cameras and other recording devices that monitor the user and store various
types of data, in addition to physiological parameters and preferences, habits and user
preferences. Thanks to these capabilities, Al can offer very useful information to caregivers
and relatives. For example, it could issue warning messages to prevent falls, programming
suggestions, reminders or telemedicine services. However, such options can also cause a

87 UNESCO: Report of the World Commission on the Ethics of Scientific Knowledge and Technology on Robotics Ethics,
14 September 2017, Paris, SHS/YES/COMEST-10/17/2 REV., para. 201.

% O’'SULLIVAN, S. (et al): Legal, regulatory, and ethical frameworks for development of standards in artificial

intelligence (Al) and autonomous robotic surgery, The International Journal of Medical Robotics and Computer
Assisted Surgery, 2019, ISSN: 1478-596X, p. 7.
% EU: Opinion of the European Economic and Social Committee on ‘Artificial intelligence — The

consequences of artificial intelligence on the (digital) single market, production, consumption, employment
and society’ (own-initiative opinion), OJ C 288, 31 August 2017, point 3.33.

" KERR, I, MILLAR, I.: Delegation, Relinquishment and Responsibility: The Prospect of Robot Experts, in: CALO, R.,
FROOMKIN, A. M., KERR, L.: Robot Law, Cheltenham, Edward Elgar, 2016, ISBN: 978-1-78347-672-5, p. 106 — 108.

"' WAELBERS, K., SWIERSTRA, T.: The Family of the Future: How Technologies Can Lead to Moral Change, in: VAN
DEN HOVEN, J., DOORN, J., SWIERSTRA, T. (eds.): Responsible Innovation, Springer, Dordrecht, 2014, ISBN: 978-
94-017-8956-1, p. 219 — 236.

2 VAN DE POEL: Why New Technologies Should Be Conceived as Social Experiments, Ethics, Policy & Environment,
Vol. 16, No. 3, 2013, ISSN: 21550085, p. 352 - 355.
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problem with the protection of the right to privacy.” The right to privacy is guaranteed
through a number of international human rights treaties, national legislation or non-legally
binding documents. For instance, the FEuropean Convention on Human Rights and
Fundamental Freedoms, which provides for the right to respect for private and family life,
home and correspondence.” As a possible solution, Sharkeys suggests that the robot always
make its presence detectable and should seek permission and provide clear indications for
recording or monitoring before entering the room.” According to Feil-Seifer and Mataric,
another solution could be to distinguish between confidential and non-confidential
information, but they express some doubt as to whether the robot would be able to distinguish
such information.”®

Al monitoring and recording capabilities can also cause data breaches. The legal
framework for data protection in Europe provides detailed requirements and restrictions on
the processing of personal data and contains new provisions on automated decision-making
and profiling, which pose interesting challenges for robot developers. Important in this area is
therefore the General Data Protection Regulation with regard to the processing of personal
data and on the free movement of such data, which gives data subjects the right not to be
exposed to decisions based solely on automated processing if the decision has legal effects or
similarly affects him or her.”’

IV. CONCLUSION

Artificial intelligence is and will be an important means of providing effective, human-
centred, health and nursing care. Al is increasingly involved in surgical procedures, replacing
reduced or lost human organ functions, or providing care to the most vulnerable persons.
Although there is no universal definition or categorization of Al to date, this has not affected
the interest of States, international intergovernmental and non-governmental organizations or
other actors in its development and implementation of Al into everyday life, as well as in
adopting adequate ethical and legal regulation. Despite the number of sources governing the
ethical issues of Al, there is a degree of coherence and overlap from which it can be inferred
that the main ethical principles in the use of Al are respect for human autonomy, principle of
prevention of harm, clarity of AI conduct and justice. There are several legal aspects
associated with the use of Al in health and nursing care, such as the legal status of Al, liability
for damage caused by Al, the protection of personal data processed by Al, or the protection of
human rights, in particular the right to privacy. Despite numerous opinions on the introduction
of the so-called electronic subjectivity, however, we believe that it would rather serve to
relieve of responsibility the developers, programmers and producers of Al. In the provision of
nursing care in particular, it is essential to ensure the protection of fundamental rights, in
particular the right to privacy, and also to ensure the protection of the data of patients being
treated. One way to ensure the protection of the right to privacy is the obligation to obtain
informed consent from the patient. At present, Al is insufficiently regulated, which may be
due to the fact that it is a new and rapidly evolving area whose impact on the real world and

3 SALVINL, P.: On Ethical, Legal and Social Issues of Care Robots, in: SAMER, M., MORENO, J., KONG, K.,

AMIRAT, Y. (eds.): Intelligent Assistive Robots: Recent Advances in Assistive Robotics for Everyday Activities,

Springer, New York, 2015, ISBN: 978-3-319-12922-8, p. 441.

Council of Europe: European Convention on Human Rights and Fundamental Freedoms, as amended by Protocols Nos.

11 and 14, November 1950, art. 8.

> SHARKEY, A., SHARKEY, N.: Granny and the robots: Ethical issues in robot care for the elderly, Ethics and
Information Technology, Vol. 14, 2012, ISSN: 1572-8439, p. 30 — 31.

" FEIL-SEIFER, D. J., MATARIC, M. I.: Ethical Principles for Socially Assistive Robotics, IEEE Robotics & Automation
Magazine, Vol. 18, No. 1, 2011, ISSN: 1070-9932, p. 24 — 31.

" EU: Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of
natural  persons with regard to the processing of personal data and on the free movement of such data, and repealing
Directive ~ 95/46/EC (General Data Protection Regulation), OJ L 119, 4 May 2016, art. 22.
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its legal consequences is difficult to conceptualize and predict. In case of the adoption of new
legislation, whether international or national, it is necessary to find a suitable compromise,
which would, on the one hand, support the further development of Al, but at the same time
would not expose humanity to harm. It is therefore essential to involve all relevant public and
private stakeholders. In the future, it will be necessary to ensure that Al continues to serve
people and be a driving force for good in the society.

KEY WORDS
Artificial Intelligence, Ethical Aspects, European Law, Health and Nursing Care, Legal
Aspects
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NIEKOIKO POZNAMOK K NAMIETKE ZAUJATOSTI
V TRESTNOM KONANI

FEW REMARKS ON OBJECTION OF BIAS IN CRIMINAL
PROCEEDINGS

Martin Floris!

https://doi.org/10.33542/S1C2020-2-02

ABSTRAKT

Pravo na spravodlivé sudne konanie vedené pre nezavislym a nestrannym sudom, analogicky
rozsiritelné aj o rozmer nezavislosti a nestrannosti organov cinnych v trestnom konani (s
vynimkou vztahov nadriadenosti a podriadenosti, o ktorej v pripade siidu > nemozno hovorit),
je dlhodobo verejne diskutovanou témou, o aktualnosti ktorej svedcia aj aktudlne znepokojivé
zistenia 0 zlyhdvani nezavislosti minimdlne casti sudnej moci, ¢i (opdt) minimdlne
individualnych zlyhani sudcov ako 0sob, ktorych mandat ma a v buducnosti musi byt garantom
prava na spravodlivy proces. Pokial’ ide o nestrannost, tdto objektivne musi byt sucastou
pravnej kultury demokratického statu. Pre uplnost je vsak nutné dodat, zZe pravna uprava
analyzuje len stav de lege ferenda a jej skutocné pretavenie bude vzdy aspon ciastocne zavislé
od 0sob vykonavatelov Stdtnej moci, co vSak tomuto clanku nebrani analyzovat' zakonom
predpokladany postup v pripade konania o namietke zaujatosti v trestnom konani.

ABSTRACT

The right to a fair trial conducted by an independent and impartial tribunal, extending by
analogy to the dimension of independence and impartiality of the law-enforcement authorities
(with the exception of relations of superiority and subordination, which cannot be observed in
court-structures), the timeliness of which can be also confirmed by the current disturbing
findings, related to the failure of the independence of at least part of the judiciary, or (again)
at least the individual-observed failure of judges as persons whose mandate has and must be in
future guarantor of the right to a fair trial. As far as impartiality is concerned, it must
objectively be part of the legal culture of a democratic state. However, for the sake of
completeness, it should be added that the legislation only analyzes the state of de lege ferenda
and that its actual remittance will always be at least partly dependent on the persons executing
the state power, but this fact does not prevent this article from analysing that kind of
proceedings.

I. UVOD

Pravny rezim konania o namietke zaujatosti v zmysle ustanoveni § 31 a 32 Trestného
poriadku mozno propedeuticky rozdelit’ do dvoch kategoérii. V prvom pripade ide o konania na
podklade namietky zaujatosti vznesenej priamo osobou, vystupujiicou v pozicii iradnej 0soby®
a teda osobou, ktorej sa tento dovod tyka (vznesenie namietky vlastnej zaujatosti). V druhom
pripade ide o konanie na podklade podania strany trestného konania. Druha menovana

! JUDr., Mgr. PhD., Okresny sud Trnava, Slovenska republika,

District Court in Trnava, Slovak republic.

S vynimkou pravneho nazoru sudu vyssieho stupna.

V danom ¢lanku pouzivame pre oznacenie 0sob, o ktorych pojednava priamo Trestny poriadok v § 31 ods. 1 svojho textu
sumarny pojem ,uradna osoba®, ktory je nepochybne zjednodusenim, avsak postacuje pre dosiahnutie tiéelu vykladu.

2
3
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kategoria je z praktického uhla pohl'adu CastejSie sa vyskytujiica a okrem realizacie procesného
opravnenia Ucastnika mozno konStatovat’, ze nezriedka mé aj obStrukény charakter sledujuci
Gcel prediZenia konania. V prvom pripade méze mat’ charakter preventivny (v spornych
situaciach uradna osoba namietne vlastni zaujatost’ s tym, Ze nadriadeny subjekt o jej pripadne;j
zaujatosti rozhodne bez zavéznosti jej subjektivnym postojom, avSak aj na podklade jej
vyjadrenia).* Odborn4 literatira nezriedka analyzuje otazky stvisiace s namietkou zaujatosti
Vv zavislosti od postavenia tGradnej osoby (tzn. zaujatosti sudcu, prokuratora, znalca a pod.).
V nasledujtcich riadkoch sa zameriame najmi na predpoklady pre konsStatovania zaujatosti
resp. nezaujatosti, za sucasného reSpektovania rdznorodosti procesného postavenia
relevantnych o0sob.® V texte sa nevyhneme ddrazu na postavenie sudcu ako garanta trestného
konania, pretoze prave na tuto osobu su kladené najprisnejsie poziadavky na jej nestrannost’.
Aj sudna prax sa v rozhodujicej miere venuje analyze zaujatosti a nezaujatosti sudcov, pricom
V pripade inych tradnych oséb pouziva skor primerant upravu (ktori navySe mozno casto
spojit’ so Siroko chapanou procesnou prevenciou, ktora by v pripade sudcu mohla byt
povazovana za odnatie prava na zakonného sudcu).

1. NAMIETKA ZAUJATOSTI A POSTUP PRI KONANI O NEJ®

V pripade zistenia dovodu zaujatosti, je iradna osoba povinna tento dévod oznamit subjektu
opravnenému rozhodnut’ o jej pripadnom vyluceni alebo neexistencii dovodov na takyto
postup; uvedenu proceduru je spravidla nevyhnutné dodrzat’ aj v pripade ak existuje dovod
vylucenia ex lege, v zmysle § 31 ods. 2 a ods. 4 Trestného poriadku, t. j. v pripadoch existencie
nevyvratitenej domnienky zaujatosti.

1. Sudca pre pripravné konanie/samosudca/€len senatu

V pripade sudcu alebo prisediaceho ide o senat nadriadeného stdu, v pripade ¢lena senatu
odvolacieho alebo dovolacieho sudu ide o iny senat toho isté¢ho sudu, priCom zastupovanie je
rieSené u¢innym rozvrhom prace schvilenym na dany rok.® V pripade, ak namietku zaujatosti
voci sudcovi resp. ¢lenovi senatu (vratane predsedu) vznesie strana trestného konania® postup
je pomerne odlisny, ked’ze o vyluceni rozhoduje organ, proti ktorému namietka smeruje —t. j.
sudca pre pripravné konanie, samosudca alebo sud v senéte na neverejnom zasadnuti.

Nemozno tiez vylucit’ motivaciu k ,,zbaveniu sa“ problémove;j veci, ktora je sice pochopitelnou, av§ak pravne neziaducou
motivaciou.

Ak nadobudne c¢itatel’ dojem, Ze ¢lanok pojednava vo zvySenej miere o sidnej etape konania, bude to zrejme sposobené
snahou doplnit’ teoretické ivahy o praktické skiisenosti zo stdnej praxe. V €lanku sa v§ak snazime o komplexnejsie ponatie
institatov, t.j. nielen v stidnej etape konania.

Trestny poriadok rozliSuje oznamenie vlastnej zaujatosti uradnej osoby a namietku zaujatosti vznesenu stranou; postup
a konanie sa 1isi v zavislosti od postavenia uradnej osoby a upravy vzt'ahujucej sa na toto postavenie.

7 K tomu vid’ napr.: RAINIC, M. — SEPESI, P. : Komentark § 32 zakona &. 301/2005 Z. z. Trestny poriadok. EPI komentare
— elektronicka verzia alebo RAINIC, M. — SEPESI, P.: Komentar k § 32 zékona &. 301/2005 Z. z. Trestny poriadok.
Eurokédex komentar zakona ¢. 301/2005 Z. z, komentare — elektronicka verzia.

V pripade prisediacich pouziva zakon formulaciu ,,podla pokynu predsedu sendatu‘. 1de o métici pojem, ked’ze predseda
senatu v takomto pripade ur¢i iného prisediaceho, avsak iba zo zoznamu prisediacich prislusného senatu (okrem pripadu,
ked’ v konani vystupuje nahradny prisediaci, tento in§titlit nie je primarne zamerany na zaujatost’ ¢lena senatu, ide vSak
0 logicku aktivitu smerujucu k urychleniu konania).

Pojem ,,strana trestného konania®“ je vymedzeny v ustanoveni § 2 ods. 11 Trestného poriadku, v zmysle ktorého, je v
konani pred stidom stranou ,, fen, proti komu sa vedie trestné konanie, poskodeny, ziicastnend osoba a prokurdtor, rovnaké
postavenie ako strana md aj zdstupca obcianskeho zdruZenia, doveryhodnd osoba, ako aj ind osoba, na ktorej navrh alebo
ziadost sa konanie vedie alebo ktora podala opravny prostriedok a v konani proti mladistvému aj organ socialnopravnej
ochrany deti a socidalnej kurately. Ak sa v tomto zdkone pouziva pojem strana, rozumie sa tym v predsudnom konani aj
subjekt trestného konania, ak z jednotlivého ustanovenia nevyplyva nieco iné.*“ Je vSak nepochybné, ze z hl'adiska
periodicity, su najcastejSie namietky zaujatosti podané obvinenym resp. obzalovanym.
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2. Prokurator

V pripade prokuratoral® rozhoduje o zaujatosti prokuratora aktualne vykonavajiiceho ukony
Vv danej trestnej veci bezprostredne nadriadeny prokurator. Hoci sa uvedeny pojem zda byt
pomerne vagnym, osobitny predpis, ktorym je zakon ¢. 153/2001 Z. z. o prokurature v zneni
neskorsich predpisov, vymedzuje bezprostredne nadriadené¢ho prokuratora v § 53 ods. 1 a2
svojho textu®?, pricom aplikabilita na trestné konanie je podéiarknutd aj v odseku 3 citovaného
ustanovenia. Zmienena Gprava je vyrazom monokratického ponatia prokuratiry v podmienkach
SR; zaroven upravuje aj aspekt upravy Eurdpskej prokuratary.

3. Stidni uradnici

V pripade oznamenia zaujatosti probacnym a media¢nym uradnikom, vyS$im sudnym
uradnikom alebo sidnym tajomnikom (alebo aj asistentom senatu), o zaujatosti tychto
rozhodne predseda senatu'?, t. j. rozhodnutim vydanym ex cathedra'®. Podobny postup sa
aplikuje aj v pripade namietky zaujatosti vznesenej stranou.

4. Pravny ¢akatel’ prokuratiry, asistent prokuratora'4 a zapisovatel’

Ak oznami svoju zaujatost’ osoba ¢innd v trestnej veci, kde kona prokurator (v pripade
zapisovatel'a, iba v pripade ak je ¢inny pre prokuratdru, napr. v ramci konania o dohode o vine
a treste), rozhodne o vyltéeni resp. nevyluceni prokurator, v ktorého veci st tieto osoby ¢inné
(tzn. prokurator vykonavajici dozor).

Na tomto mieste je teda potrebné pozorovat’, Ze ak sa zaujatost’ netyka osoby, ktorej zdkon
zveruje de facto najvysSiu kompetenciu v rdmci danej inStancie (t. j. predseda senatu, resp.
osoba nesuca jeho postavenie, alebo dozorujici prokurator), je taito kompetencia zverena prave
tymto osobam ako osobam nestcim zodpovednost’ za zakonnost’ sudneho, resp. pripravného
konania.

5. Zapisovatel’ resp. asistent senatu a technicky asistent

Ak sme vysSie poukézali na postavenie asistenta senatu, je potrebné poznamenat’, ze Trestny
poriadok hovori o zapisovatel'ovi a tento institit je nevyhnutné aplikovat na asistenta sendtu®.
V pripade zaujatosti zapisovatel'a rozhoduje ten organ, ktory zapisovatel’a pribral, v konani

10
11

Hoci to Trestny poriadok explicitne neupravuje pdjde najmi o etapu pripravného konania.

Bezprostredne nadriadenym prokuratorom je :

a) generalny prokurator, ak ide o namestnika generalneho prokuratora, Specidlneho prokuratora, krajského prokuratora a
prokuratora, ktory vo funkcii narodného ¢lena zastupuje Slovenski republiku v Eurojuste,

b) prislusny veduci prokurator generalnej prokuratiry, ak ide o ostatnych prokuratorov generalnej prokuratiry,

¢) prislusny krajsky prokurator, ak ide o prokuratora krajskej prokuratiry alebo prislusného okresného prokuratora,

d) prislusny okresny prokurator, ak ide o prokuratora okresnej prokuratury.

Bezprostredne nadriadenym prokuratorom prokuratora Eurdpskej prokuratiry vo veciach patriacich do pdsobnosti
Eurdpskej prokuratiry je prokurator Eurdpskej prokuratiry alebo organ Eurdpskej prokuratiry podla osobitného predpisu.
12 postavenie predsedu senatu ma aj sudca pre pripravné konanie a samosudca.

13 Pojde zrejme o uznesenie, ako V pripravnom konani, tak aj v sidnom, resp. vykonidvacom konani.

14 Ingtitat asistenta prokuratora bol do pravneho poriadku SR inkorporovany zdkonom &. 220/2011 Z. z., ktorym sa meni a
dopliia zakon &. 153/2001 Z. z. o prokurature v zneni neskorsich predpisov a ktorym sa menia a dopliiaji niektoré zakony,
teda novelou zdkona 0 prokurature a d’alSich suvisiacich predpisov. Je potrebné dodat, Ze novela ostala pomerne
obsolentnou, ked’ze neprislo k naplnenie stavov asistentov prokuratorov, pricom vymedzenie ich postavenia ziskalo zmysel
az opakovanym inkorporovanim institatu pravneho ¢akatel'a prokuratary, ktorého pravomoc bola vymedzena rovnako ako
Vv pripade zamysl'anych asistentov prokuratora.

Asistent resp. asistentka senatu su pojmy, ktoré¢ pozna zakon o sudnych tradnikoch (zékon €. 549/2003 Z. z. o sudnych
tradnikoch v zneni neskorsich predpisov). Trestny poriadok pouZiva pojem ,,zapisovatel* (§ 27 Trestného poriadku) ako
pojem vseobecnejsi. Pri konani pred sidom je potrebné postavenie zapisovatel'a vztiahnut’ aj na postavenie asistenta senatu,
nakol’ko okrem ¢innosti vykondvanych mimo ramca trestného konania vykonava aj ¢innosti predpokladanu Trestnym
poriadkom.

15
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pred sadom je to predseda senatu.’® Obdobné postavenie ako zapisovatel ma aj technicky
asistent (§ 27 Trestného poriadku).

6. Znalec, timo¢nik alebo prekladatel’

V pripade znalca, timoc¢nika alebo prekladatel'a ide o osoby zc¢astnujuce sa na konani, ktoré
maju v uréitom (aj ked’ de facto minimdlnom) rozsahu postavenie ucastnika konania, hoci
uvedené vymedzenie nie je explicitne uvedené v texte procesného predpisu trestného prava
a ide skor o aplikaciu teoretickych pravnych vychodisk na prax trestného prava. Postavenie
vymenovanych subjektov je Specifické aj tym, ze o ich pripadnej zaujatosti pojednava osobitny
predpis, ktorym je zdkon €. 382/2004 Z. z. o znalcoch, timo¢nikoch a prekladatel'och a o zmene
a doplneni niektorych zakonov v zneni neskorSich predpisov. V zmysle § 11 ods. 2 citovaného
predpisu, ak sa znalec, tlmo¢nik alebo prekladatel dozvie o skuto¢nostiach, pre ktoré je
vyluceny, bezodkladne to musi oznamit’ zadavatel'ovi a ak je zadavatel'om sud alebo iny organ
verejnej moci, rozhodne o jeho vyluceni tento organ. Z hl'adiska praktického prichddza do
uvahy rozhodovanie o vyluceni znalca (prekladatel’a alebo timo¢nika), ktory bol do konania
pribraty organom ¢innym v trestnom konani, teda nie je ddvodné rozhodovat’ o vyliceni inych
znalcov (prekladatel'ov alebo tlmo¢nikov), ako tych, ktori maji redlne v konani vystupovat’
a 0 ich ustanoveni sa strany dozvedaju spravidla pri ich ustanoveni. V praxi sa nezriedka stava,
Ze organ ¢inny v trestnom konani alebo stid preventivne zist'uje, ¢i nie je dany potencidlny
dovod zaujatosti takychto osob pred ich ustanovenim, pricom v pripade pochybnosti (ked’ze
spravidla do uvahy prichadza vicsie mnozstvo 0sob, ¢i uz zo zoznamu stalych znalcov alebo
tzv. ad hoc znalcov, resp. timoc¢nikov ¢i predkladatel'ov) problematicka osoba nie je do konania
pribrata. Ak aj napriek takémuto zistovaniu bola ustanovena osoba, u ktorej existuje
pochybnost’ o jej nezaujatosti, bude potrebné postupovat’ rovnako ako v pripade ustanovenia
takejto osoby bez predchadzajucej konzultaciel”. Ak je teda ustanovena osoba, ktorej je znadmy
potencialny dovod jej vylucenia, tato ma povinnost’ tuto skutocnosti oznamit’ organu, ktory ju
ustanovil. MoZnost’ stran namietat’ zaujatost’ znalca je tieZ umoZnend postupom podla § 142
ods. 3 Trestného poriadku’®, pricom ,,0s0bou znalca* sa v tomto ohl'ade mysli aj pripadna
zaujatost’ resp. nezaujatost’ osoby znalca; vecné dovody potom budi znamenat’ skor moZnost’
namietat’ vecnu spravnost’ polozenych otazok; ohl'adom procesnej ekonomiky - v tomto ohl'ade
mame za to, ze tento institit je pouzitelny iba v obmedzenej miere (napr. v pripade zjavne
neucelnych rozhodnuti o pribrati takejto osoby), ked” v opacnom pripade by bol organ
prejednavajiici vec nuteny nepriamo konat v niektorych pripadoch v rozpore so zasadou
zistenia skutkového stavu bez dévodnych pochybnosti (v pripade znalcov), resp. v pripade
prekladatelov a timoénikov v rozpore so zasadou prevencie.’® V pripade tlmoénikov
a predkladatel'ov, tito na rozdiel od znalcov nie su pribrati formou uznesenia, ale formou
opatrenia (t. j. formou, ktora nepriptista opravny prostriedok) a 0 ich zaujatosti pojednava § 29

16V jeho postaveni aj samosudca asudca pre pripravné konanie. Uvedené ustanovenic mé za dosledok zddraznenie

skuto¢nosti, Ze o zaujatosti zapisovatel'a (asistenta senatu) rozhoduje predseda senatu ato aj Vv pripadoch vysluchu
vedeného napr. vys$§im sudnym uradnikom.

Je ale potrebné dodat’, Ze v zmysle zasady procesnej ekonomiky a vybavovania veci v primeranych lehotach, konajuci
organ nebude mat’ zaujem vystavovat’ sa riziku vykonu procesne neefektivnych tikonov, ktoré st nielen spdsobilé predizit
konanie, ale aj v pripade ich nespravneho vykonania zalozit’ procesnu vadu, potencialne umoziiujucu zrusenie rozhodnutia
V merite veci, alebo procesne ukoncujuceho konanie bez meritorneho rozhodnutia (napriklad zastavenie trestného stihania
v zmysle § 215 ods. 2 pism. b) Trestného poriadku z pohl'adu zavaznosti skutku vyhodnotenej na podklade znaleckého
posudku zaujatého znalca).

O pribrati znalca sa rozhodne uznesenim. Proti uzneseniu mozno podat’ staznost’ pre vecné dovody alebo pre osobu znalca.
Zasadou prevencie, vo forme v akej ju prezentujeme, mame na mysli najma potrebu vykonu niektorych aj spornych tkonov
za ucelom ich zabezpecenia pre pripadné preskumavacie konanie (odvolacie, dovolacie, konanie o staznosti). Netreba tiez
opomenut fakt, ze sud vychadza nielen z aktualne platnej a Gi¢innej pravnej upravy, ale aj aktualneho stavu judikatiry,
pri¢om napriklad dramaticka zmena v ndhl'ade na niektory pravny institut napr. v odvolacom konani nie je povazovana za
retroaktivitu. Preto je vhodné akceptovat’ fakt, Ze siid vykona aj také tikony, ktoré nebudii neprimerane zd{havé a nékladné
za ucelom lepsej preskimatelnosti vlastného rozhodnutia. V tomto pripade nehovorime tak ani o aspekte pravnom, ako
skor metapravnom resp. psychologickom.

17
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ods. 1 Trestného poriadku, ktory vsak len odkazuje na citovany zakon o znalcoch, tlmoc¢nikoch
a prekladatel'och. Vykladom tohto ustanovenia mézeme dospiet’ k nazoru, ze sud musi
rozhodntit’ o vyludeni resp. nevyludeni prekladatel’a alebo timoénika uznesenim.?°

7. Nezacastnena osoba/figurant a odborny konzultant

Ustanovenia Trestného poriadku (§ 30 ods. 1 az 3 citovaného predpisu) upravuji postavenie
nezucastnene] osoby resp. figuranta. V pripade nezucastnenej osoby Trestny poriadok
predpokladéd absenciu pochybnosti o jej nezaujatosti vo vztahu k prejednavanej veci alebo
osobam, ktorych sa ukon priamo dotyka, k ich obhajcom, zakonnym zastupcom a
splnomocnencom alebo k organu ¢innému v trestnom konani resp. sudu. Z povahy veci preto
vyplyva, ze takuto osobu do konania pribera organ vykonavajuci dany ukon (napr. domovu
resp. osobnu prehliadku v zmysle § 105 ods. 2 Trestného poriadku). V pripade figuranta zdkon
takyto postup neustanovuje, pricom ale mozno rozhodne z preventivnych dévodov zvazovat
pribratie iné¢ho figuranta v pripade pochybnosti o jeho zaujatosti, tym skor, ze v pripade vzt'ahu
figuranta k osobam napr. svedkov je mozné z uvedeného dévodu identifikovat’ podstatnu vadu
ukonu trestného konania a z tohto prameniacu jeho procesnu nepouzitelnost. Posobnost
odborného konzultanta upravuje ustanovenie § 151 Trestného poriadku. Zakonna uprava
explicitne nereaguje na vylucenie odborného konzultanta, v danom pripade nie je mozné sa
opriet’ ani o judikatiru, kedZe pribratie odborného konzultanta do konania je pomerne
zriedkavy postup, ktory casto nahrddza v konani znalecké dokazovanie. Hoci zaujatost
odbornych konzultantov nie je patriéne zdkonne ukotvend, mozno s poukazom na zakladné
zasady trestného konania odporucit’ skimanie potencialneho dovodu zaujatosti aj u tejto osoby
VvV rozsahu ako sa skiima pri znalcoch. Tento nazor je do istej miery analdgiou, avSak nie
analogiou in malam partem, a preto podl'a nasho nazoru pripustnou formou analogie.

I11. DOVODY PRE VYLUCENIE OSOB

V pripade dovodov pre vylucenie osdb pouziva Trestny poriadok formulaciu ,,mozno mat
pochybnost o (ich) nezaujatosti pre (ich) pomer* Kk veci alebo k osobam. Je viac ako vhodné
poznamenat’, ze absolltna vac§ina rozhodnuti pojednava o zaujatosti resp. nezaujatosti sudcu,
ako pomyselného garanta zadkonnosti, pricom je to spravidla osoba sudcu, ktorej riadny postup
garantuje zakonnost’ a spravodlivost’ celého konania?!. Je tieZ potrebné poukazat’, ze Ustava SR
garantuje v ¢lanku 46 ods. 1 svojho textu pravo na nezavisly a nestranny sud, pricom v zmysle
§ 48 ods. 1 svojho textu nemozno nikoho odiiat’ jeho zdkonnému sudcovi. Tento pristup ale
znamena, Ze garancia prava na zakonného sudcu neplati v pripade sudneho uradnika, znalca,
timocnika a ani v pripade prokuratora ¢i policajta. Dovody pre vylicenie osoby je nutné chapat’
ako taxativne.??

V zmysle zaverov judikatiry je na nestrannost’ potrebné hl'adiet’ z dvoch uhlov pohl'adu: ,,z0
subjektivneho hladiska nestrannosti, co znamena, Ze je potrebné zistit' osobné presvedcenie
sudcu prejednavajuceho pripad a z objektivneho hladiska nestrannosti, t. j. je potrebné zistit,
Ci su poskytnuté dostatocné zaruky pre vylucenie akejkolvek pochybnosti v danom smere. V

)

20 Na tomto mieste si dovolujeme pod’akovat’ recenzentom za podnetni pripomienku. Povodne sme zastavali nazor, Ze
rozhodnutie o vylaéeni predkladatela resp. timo¢nika ma technicko-organizaénti povahu a preto postacuje forma opatrenia.
Tento nazor sme prehodnotili na podklade stanoviska recenzentov, ktori zaroven poukdzali na pripustnost’ st'aznosti
a dvojinstanénost’ rozhodovania o takomto vylaéeni timoénika resp. prekladatel’a.

,,Utelom ustanovenia o vylu¢eni sudcu a prisediaceho z vykonavania tikonov trestného konania v konkrétnej veci je
upevilovanie dovery ucastnikov konania a verejnosti v nestrannost’ postupu tychto organov. Preto treba zabezpecit', aby sa
na rozhodovani nepodiel’al ten sudca, ktory ma preukazatelne k pojednavanej veci alebo k osobam uvedenym v § 31 ods.
1 Trestného poriadku taky pomer, ktory moze objektivne vzbudit’ pochybnost’ o jeho spdsobilosti rozhodovat’ nestranne.*
(‘uznesenie Najvyssieho sudu SR, sp. zn.: 5 Tdo 30/2008, publikované ZSP 33/2009).

. Ustanovenie § 31 ods. 1 TP vylucuje z vykonavania vikonov trestného konania ten organ, u ktorého by mohli vzniknut
pochybnosti 0 jeho nezaujatosti. Dévody mozného vzniku tychto pochybnosti su stanovené taxativne.“(Zbierka stanovisk
NS a rozhodnuti sidov SR 58/1994 - rozsudok NS SR zo diia 18. 02. 1993, sp. zn.: 8 Tz 53/1992 ).
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pripade subjektivneho hladiska nestrannosti sa nestrannost’ sudcu prezumuje aZ do
predloZenia_dékazu o opaku“ (Piersack v. Belgicko — rozsudok ESLP z 1. oktdbra 1982,
podobne aj uznesenie NS SR, sp. zn.: 6 Ndt 1/2016 zo dna 09.03.2016), resp. ,,Objektivna
nestrannost’ sa posudzuje podla vonkajsich objektivnych skutocnosti. Plati tzv. teoria zdania,
podla ktorej nestaci, Ze sudca je subjektivne nestranny, ale musi sa ako taky objektivne javit' v
ociach stran i verejnosti. Objektivne hladisko je zalozené na existencii dostatocnych zaruk pre
wlucenie akejkolvek legitimnej pochybnosti o zaujatosti sudcu. Pri objektivnej nestrannosti
stact, ak su tu okolnosti, ktoré mozu vyvolat pochybnosti o nestrannosti sudu. Podla ESLP je
potrebné ,,ist dalej nez ako sa vec javi“ (looking behind appearances). Spravodlivost’ nielenZe
md byt’ vvkonand, ona sa musi aj javit’, Ze je vykonand (justice must not only be done, it must
also be seen to be done)“ (Delcourt v. Belgicko — rozsudok ESLP zo 17. januara 1970, Saraiva
de Carvalho v. Portugalsko zo dia 22.04.1994, . resp. uznesenie NS SR, sp. zn.: 3 Ndt 7/2017
zo dna 05.04.2017). V pripade subjektivneho kritéria nestrannosti je teda v zmysle zaverov
judikatiry prezumovana jej existencia az do momentu rozhodnutia nadriadeného sudu, pricom
ide o pretavenie poziadavky kladenej na sudcov, v maximalnej moznej miere sa odosobnit” od
vnutornych okolnosti, spésobujucich pochybnost’ o ich zaujatosti a az v pripade dosiahnutia
istej miery potom ziadat’ 0 vylicenie vlastnej osoby z konania a rozhodovania v konkrétne;j
veci. Na prvy pohl'ad by sa mohlo zdat’, ze koncepcia objektivnej stranky nezavislosti je
vV podmienkach SR uchopena diametralne odliSne, ¢o sa v plnej miere nezaklada na pravde.
Prave objektivne hl'adisko (t. j. to, ¢i sa sudca javi nestranne pre ucastnikov, ale aj pre verejnost’
ako celok) podlieha nielen ,,zdaniu sa nezavislosti, ale je aj existenciou dostato¢nej zaruky
nestrannosti sudcu. Za takuto zaruku sa povazujeme prave Gprava postavenia sudcu a zaruky
jeho statusu.?® Ked’ze subjektivne hladisko je pomerne tazko kvantifikovatelné (vnitorny
postoj sudcu je mozné reprodukovat’, ale aj kapacita jednotlivcov je v tomto smere rozna), byva
prave objektivna stranka nestrannosti tou Castou, ktorej sa v praxi prikladd najvacsi doraz.
V pripade testu objektivnej nestrannosti, konanom spravidla na podklade namietky zaujatosti
vznesenej stranou v konani, je vSak nevyhnutné zdoraznit,, Ze musi ist’ o patri¢ne preukazané
skuto€nosti. Pritom sa nemoze jednat’ 0 okolnosti bezného charakteru.

Okrem tvrdenia strany, ktoré samé o sebe spravidla nepostacuje, je mozné uvazovat’ aj o
listinnych dokazoch; najcastejSim dokazom pravdivosti je potvrdenie danej skutocnosti
prislusnym sudcom. Do uvahy potencidlne prichadzaju aj d’alSie dokazné prostriedky, hoci tieto
mozno oznacit’ za vysostne zriedkavé. Nie je vylucend ani poziadavka preukazat’ subjektivnu
stranku zaujatosti, hoci v tomto pripade je pomerne problematicky vypocet moznych dokazov
(v pripade subjektivnej stranky sa skor mozno stretnit’ s poziadavkou podrobného popisania
potencialneho dovodu zaujatosti osoby, o ktorej sa kond). V pripade namietky zaujatosti
vznesenej stranou, tato v principe vyslovi svoj subjektivny postoj o zaujatosti uradnej osoby
(najmi sudcu), o ktorej tvrdi Ze existujii dovody, ktoré sa mozu javit’ ako spochybniujuce
nestrannost’ aj v objektivnej rovine. ,,Uplatnenie institutu § 30 ods. 1 Tr. por. prichadza do
uvahy len vtedy, ak je existencia pomeru vzbudzujuceho pochybnost o nezaujatosti preukazana.
Pre takyto zaver nepostacuje len subjektivny, objektivnymi faktami nepodlozeny pocit
obvineného, zalozeny vylucne na vlastnom nestotozneni sa s moznym, pre neho nepriaznivym,

rozhodnutim orgdnu cinného v trestnom konani, o vylicenie ktorého ide “.**

2 Uvedomujeme si, Ze tento zaver v zmysle medializovanych informécii o osobnych a profesijnych zlyhaniach sti¢asnych

a minulych sudcov z povolania vrhaju vyslovené tvrdenia do iného svetla, v akom by v podmienkach Slovenskej republiky
mali fungovat’. V predmetnej veci je ale potrebné dodat’, Ze podl'a nasho nazoru uz sucasna pravna uprava predstavuje
dostatoént zaruku nestrannosti konania, priom ale je mozné uvazovat' o d’aliom prehibeni takejto kontroly z dévodu
posilnenia dovery v pravny $tat. Ak by totiz nedochadzalo k poruseniu platnej a u¢innej pravnej Gipravy, mame za to, ze
ani medializované pripady by logicky nemohli nastat’. Nejde preto podl'a nasho nazoru o zlyhanie institucionalnej Gpravy,
ale skor procesu kontroly. Na tomto mieste je nevyhnutné poznamenat’, Ze posilnenie kontroly nestrannosti sudcov od
akychkol'vek neziaducich faktorov je prehibenim principov pravneho §tatu, ale nesmie prichadzat’ v takej forme, ktora by
principy pravneho statu fakticky negovala.
24 Uznesenie Najvyssieho stidu SR z 2. 4. 2008 sp. zn. 3Tdo 9/2008.
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Hoci aplikovatel'nost’ inej ako trestnopravnej judikatiry na podmienky trestného prava moze
byt sporna, povazujeme za vhodné stihlasit’ s ndzorom Najvyssieho stidu SR, ktory uznesenim
3Nc/4/2015 zo dna 26.03.2015 judikoval, Ze je nevyhnutné predpokladat’ aj u os6b sudcov
uzavretie pravnych vztahov istého druhu (napr. zmluva o ucte v banke, pouzivani mobilného
telefonu a internetu, kablovej televizie, odoberani vody, plynu, elektriny, o hypotekarnom
uvere, o pozicke, pripadne leasingovi zmluvu a pod.). Samotny vstup sudcu do takéhoto pravne
vzt'ahu nezaklada dovod vylucenia (a to ani v pripade, ak uzavrel zmluvy so subjektom, ktory
vystupuje v danom konani ako strana). Pre Gi¢ely trestného konania mozno podotknut’, ze dovod
zaujatosti rovnako nie je dany ani v pripade, ak takyto subjekt vystupuje napr. na strane
poskodeného, ked’ze v pripade subjektov uzatvarajiicich hromadne tzv. spotrebitel'ské¢ zmluvy
nie je vizba medzi sudcom ako spotrebitel'om a spolukontrahentom dostato¢ne silna. V pripade
zmluvnych vztahov patri¢ne individualizovanych (napr. medzi sudcom ako prenajimatelom
nehnutelnosti a obzalovanym ako najomcom, bude zrejme zavisiet’ od okolnosti konkrétneho
pripadu, pricom bude musiet’ byt' zachovana tedria zdania sa nestrannosti sudcu, v opaénom
pripade musi prist’ k vyluc¢eniu sudcu z konania a prejednavania trestnej veci).

1. Pomer k veci

Pomerom k prejednavanej veci mozno rozumiet’ ,,urciti zainteresovanost’ orgdanu trestného
konania na skutkoch, pre ktoré sa vedie trestné stihanie (napr. ak organ trestného konania,
pripadne jeho pribuzni boli poskodeni konanim, pre ktoré je vedené trestné stihanie, pripadne
organ trestného konania mohol byt svedkom skutku, pre ktory sa trestné stihanie vedie a
pod.). “® V pripade pomeru k veci, v pripade jeho preukézania dochadza k vyluceniu 0soby bez
d’alsieho dokazovania. Je potrebné dodat’, ze na rozdiel od pomeru k osobe, byva pomer k veci
zriedkavejSie tvrdeny dovod vylicenia osoby, avSak jeho existencia sposobuje vylii¢enie osoby
Castejsie?®. Za $pecificky dovod pomeru k veci modzeme z propedeutického hl'adiska chapat’ aj
existenciu postavenia osoby, o ktorej vyltc¢eni sa kona v inom procesnom postaveni (§ 31 ods.
2 Trestného poriadku); tento dovod vSak v zmysle pravnej Gpravy platnej v SR je v trestnom
konani chépany ako separatny dovod pre vylicenie osoby, t. j. stricto sensu sa nepoklada za
pomer K Vveci.

2. Pomer k osobe

Trestny poriadok rozliSuje ako dovod zaujatosti pomer k niektorej osobe, ktorej sa tkon
trestného konania priamo dotyka alebo k jej obhajcovi, zdkonnému zastupcovi,
splnomocnencovi alebo pre pomer k inému organu ¢innému v tomto konani. Osobou, ktorej sa
ukon priamo dotyka sa rozumeji najmd strany v trestnom konani, predovSetkym obvineny
(rovnako aj obzalovany a odsudeny), ale takouto osobou moéze byt’ napriklad aj poskodeny,
svedok, resp. teoreticky aj znalec, tlmoc¢nik, ¢i prekladatel. Takymto pomerom sa rozumie
predovietkym pribuzensky?’ alebo iny obdobny pomer (napr. vztah druha a druzky, blizky
priatel'sky vzt'ah a pod.), ktory by mohol oddvodnit’ pochybnost’ o nezaujatosti Giradnej osoby.
Takuato povahu vSak moze mat aj nepriatel'sky vztah, alebo vztah zalozeny na minulom
konflikte.?® Stidna prax vsak v pomerne extenzivnej forme diferencuje pomer k osobe
vzniknuty v ramci trestného konania a mimo ramca trestného konania, inymi slovami vztahy

25 RAINIC, M. — SEPESI, P.: Komentar k § 31 zakona &. 301/2005 Z. z. Trestny poriadok. EPI komentare — elektronicka

Verzia.

Uvedené tvrdenie opierame o poznatok, Ze pomer medzi sudcom a inou osobou byva spravidla vzdialenejsi (tyka sa skor

SirSieho okruhu znamych ako bezprostrednej rodiny a priatel'ov), avSak v pripade pomeru k veci je tento Castejsie chapany

ako bezprostredny aspekt. Ponechame bokom obstrukéné snahy niektorych obzalovanych, u ktorych z hl'adiska vyskytu

nachddzame skor poukaz na pomer k osobe resp. osobam ako pomer k veci.

Nie kazdy pribuzensky pomer je dovodom pre vylicenie veci. Takymto dovodom napriklad nebude vzdialeny pribuzensky

pomer, na zaklade ktorého sa osoby ani nepoznaju, resp. poznaju ale nestretavaji ani spolu nekomunikuju.

28 RAJINIC, M. — SEPESI, P.: Komentar k § 31 zékona ¢&. 301/2005 Z. z. Trestny poriadok. Eurokédex komentér zékona
¢.01/2005 Z. z, komentare — elektronicka verzia.
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vznikajiice vedenim trestného konania stidna prax?® nepovazuje za dovod pre vylicenie
osoby*.

Mozno konStatovat’, ze sposob vedenia trestného konania osobou, predovsetkym vedenia
pojednavania, vysluchu, ¢i verejného resp. neverejného zasadnutia samosudcom, sudcom pre
pripravné konanie a predsedom senatu na jednej strane a sposob a vysledok predchadzajiaceho
konania (najma predchadzajice odstidenie sudcom v inej veci, inom konani, alebo v inej etape
konanie, s ktorou zakon nespdja vylucenie sudcu ex lege — pozn. konanie v merite veci vylucuje
sudcu z konania o navrhu na obnovu konania v zmysle § 397 ods.2 Trestného poriadku, avSak
nevylucuje napriklad sudcu konajiuceho v merite veci, ktory konal v pripravnom konani ako
sudca pre pripravné konania napr. o navrhu na vzatie obvineného do vézby) nie je dovodom pre
vylucenie sudcu aj z dovodu, Ze tento aspekt bol ¢asto zamienkou procesnych obstrukcii, resp.
byval nepochopeny zo strany osdb, voci ktorym je vedené trestné stihanie, nakol’ko tito sa citili
ukrivdeni postupom sudu. Z hl'adiska ucelu trestného prava by akykol'vek iny vyklad nastavil
sudcom neprimerane tizky manévrovaci priestor v konani, ked’Ze zasadou je skimanie postupu
studu nadriadenym stidom iba v pripade konania o opravnom prostriedku, ¢o byva bud’ v merite
veci, resp. v pripadoch taxativne vymedzenych v zdkone, z nich najvyznamnej$im sa zda byt’
konanie o vizbe obvinenej resp. obzalovanej osoby. Mame teda za to, Ze zakon predpoklada
autondmny postup sudu v takej forme, ktorej zdkonnost’ mozno skimat’ iba vo vymedzenych
pripadoch. Nie je bez pravneho vyznamu ani skutocnost’, Ze nie kazda vada konania ma taky
vyznam a povahu, ze umoziuje napr. zrusit' rozhodnutie stidu prvého stupiia (napr. preklep v
nazve obce obvineného, na poklade ktorej postovy dorucovatel’ vadu rozozna a doruci zasielku
riadne adresatovi).

Mierne nejednoznacna situdcia nastava v pripade, ak konajlci sudca vystupuje v trestnom
konani v pozicii poskodené¢ho v stvislosti s ¢innostou obvineného resp. obzalovaného
v predmetnej trestnej veci (ak by i8lo o poziciu poSkodeného na podklade inych skutocnosti,
ako tych, ktoré vznikli pri prejednavani veci, iSlo by zrejme o zaujatost’ z titulu pomeru
k osobe). Fenoménom poslednych rokov, najmé v pripade vdazobnych veci, je zvySena forma
provokacie obvinenych resp. obzalovanych vo vzt'ahu k osobam konajicim v mene organov
¢innych v trestnom konani a stidov, pricom ide o rézne druhy hrubo urazlivych podani, ktoré
rozne osciluju medzi snahou uvadzat’ aspon priblizne realne skuto¢nosti, az po €isté fabulacie.
Nezriedkavou motivaciou je docielit’ vyli¢enie konajiceho sudcu, predizenie konania
a Vv dosledku aplikacie § 277 ods. 5 Trestného poriadku pri zmene samosudcu alebo senatu
dosiahnut' prediZenie konania tak, Ze v dosledku vizobnych lehot podla § 76 ods. 6 a7
Trestného poriadku (alebo aj § 76a Trestného poriadku) nutne musi prist’ k prepusteniu z viazby.
Judikatara v tomto smere nie je jednotnd a moZzno uvaZovat o posudzovani podl'a okolnosti
konkrétneho pripadu (pre zaujimavost uvadzame uznesenia Krajského sudu v Trnave z
25.02.2016, sp. zn. 5 Nto 3/2016, zo 7. jala 2016, sp. zn. 6Nto 10/2016, ktorymi nebol zdkonny
sudca z prejednavanej veci vyluceny, avSak uznesenim Krajského sudu v Trnave zo dna 18.

2 Len skutocnost, Ze sudca alebo prisediaci rozhodoval v inej trestnej veci obvineného, resp. v inej jeho pravnej veci,

nesuvisiacej s prejednavanym pripadom, nie je dovodom na jeho vyliucenie z vykondvania iikonov v pojednavanej veci.
(uznesenie Najvyssieho sudu SR sp. zn.: 5 Tdo 30/2008, publikované ZSP 33/2009). , ,,Zaloba na ochranu osobnosti
podana obzalovanym v obcianskopravnom sudnom konani proti predsednicke sendtu, ktory pojedndva trestnu vec
obzalovaného, sama osebe nespliia zdkonné podmienky uvedené v § 31 ods. 1 Tr. por. na jej vyhicenie z vykondvania
tikonov trestného konania v predmetnej veci. “ Uznesenie KS v Nitre, sp. zn. 2 Tos 42/2010 (Zbierka rozhodnuti a stanovisk
sidov SR ¢.22/2011).

Aj podl'a explicitného znenia § 31 ods. 1 Trestného poriadku nie je skorSie rozhodnutie sudcu alebo senatu o obvinenom,
spoluobvinenom alebo o inych obvinenych, ktorych trestné ¢iny spolu suvisia ddvodom pre vylicenie sudcu alebo senatu.
V pripade nesuvisiacich veci mozno judikatirny vyklad vykladom len privitat. Pre uplnost’ je vSak potrebné dodat’, ze
namietky zaujatosti sa v praxi zo strany obhajcov vyskytuji aj napriek takejto praxi a danej Gprave (k tomu vid’ napr.
uznesenie Specializovaného trestného sudu zo diia 15.04.2020, sp. zn.: PK-2T32/2019; k medializovanym informacidm
blizsie KELLOOVA, L.: Kauza Kuciak: Ko¢ner namietal, Ze sudcovia st vo¢i nemu zaujati. Neuspel. Dostupné na portéli:
aktuality.sk, https://www.aktuality.sk/clanok/782215/online-kauza-kuciak-sud-kocner-zsuzsova-15-april-2020/ [cit. Diia
08.05.2020], pricom tieto snahy pramenia z niektorych (podl'a nasho nazoru prekonanych) tendencii judikatiry NS SR.

30

https://doi.org/10.33542/S1C2020-2-02 26


https://doi.org/10.33542/SIC2020-2-02
https://www.aktuality.sk/clanok/782215/online-kauza-kuciak-sud-kocner-zsuzsova-15-april-2020/

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 8.2020, ¢islo 2

augusta 2016, sp. zn. SNto 13/2016 bol rovnaky sudca vyluceny z prejednavania tej istej pravne;j
veci, ¢o bolo zdovodnené gradaciou utokov obzalovaného na zdkonného sudcu a podanim
trestného oznamenia sudcu na obzalovaného za precin ohovarania podl'a § 373 ods. 1 Trestného
zékona). Pre uplnost’ dodavame, ze ani samotné podanie trestného oznamenia sudcom nie je
podl'a nasho nézoru dovodom na vylucenie sudcu, moéze vSak byt jednym z dévodov, ktoré
tento postup odovodiuje. Je tiez primerane potrebné poukézat’ na judikatiru vnutroStatnych
sudov aj ESLP, v zmysle ktorej musi byt’ miera zranitel'nosti verejného ¢initel'a radovo inéa ako
Vv pripade ostatnych osdb. Z toho podl'a naSho nazoru plynie minimalne eticky zavidzok sudcu
tolerovat’ spravanie obvinenych a obzalovanych vo zvySenej miere a tymto spésobom reagovat’
az v pripade netinosnej situacie.

V zésade podobny aspekt mozno pozorovat aj v pripade vztahu konajucej osoby k
obhajcovi, zakonnému zéastupcovi, splnomocnencovi. V pripade vztahu tychto osob sudna prax
zdoraziiuje, ze osobné poznanie resp. pracovny ¢i profesijny vztah nie je dovodom pre
vyltéenie osoby, minimalne nie v pripade ak vztah nema , patricnii hibku“, je totiz dovodné
ocakavat’, ze na ur¢itom uzemi sa budu poznat’ sudcovia, obhajcovia, zastupcovia poskodenych
(najmd zamestnanci uradu prace, socialnych veci arodiny, resp. advokati zastupujici
poskodenych) a prokuratori. Znamost’ uvedenych osob nie je problematicka, ak ma vyhradne
profesijni rovinu, v pripade osobnej roviny mozno pozorovat isty vyvoj v nazerani na
problematiku a posun k potrebe redukcie vol'no¢asovych aktivit sudcov a zamestnancov sudov,
resp. podporne aj 0sob vystupujucich v Struktirach organov ¢innych v trestnom konani.

3. Vyluéenie osoby rozhodujicej v danej veci v inom stupni

Ustanovenie § 31 ods. 4 Trestného poriadku vylucuje z konania osobu (explicitne sudcu,
prisediaceho, probacného a mediacného turadnika, vysSieho sudneho uradnika a sudneho
tajomnika), ktory vo veci rozhodoval v inom stupni, spravidla na stide niz§ieho stupiia, pricom
ale nie je vylicené ani rozhodovanie na sude vysSie stupiia (napr. na zéklade docasného
pridelenia sudcu na sud vysSie stupiia alebo preradenia na sid niZSieho stupiia na zaklade
rozhodnutia disciplinarneho senatu), pricom uvedené sa v pripade sudov tyka de facto
prvostupiiového, odvolacieho aj dovolacieho stidu. V pripade prokuratora tento je vyluceny z
rozhodovania o st'aznosti na nadriadenom organe, ak napadnuté rozhodnutie vydal, alebo dal
nafi pokyn, resp. stthlas®. Podstatou uvedeného ustanovenia je zabezpegit, aby bola dosledne
dodrziavana nestranna dvojstupiiova kontrola meritérnych rozhodnuti stidov®, v pripade
rozhodnutia iného prokurdtora ide o zachovanie revizneho principu resp. principu
dvojinstancnosti, ktory plati vo vymedzenych pripadoch aj pre rozhodnutia organov ¢innych
V trestnom konani.

81V tomto pripade zdkon expresiss verbis hovori iba o rozhodovani na prokuratiire vy$§ieho stupiia; tu poukazujeme na fakt,

7e ustanovenie pojednava iba o procese rozhodovanie o opravnom prostriedku t. j. nie o konani ako celku a teda takto
vymedzena zaujatost’ ma kratkodoby charakter. Trestny poriadok vymedzuje pripady, ked prokurator vydava suhlas
k uréitému ukonu (napr. suhlas pre policajta na prehliadku tela, na odber krvi alebo na iny obdobny ukon v zmysle § 155
ods. 4 Trestného poriadku). V pripade pokynov nadriadeného prokuratora, tieto upravuje § 6 zakona ¢. 153/2001 Z. z. o
prokuratiire v zneni neskorsich predpisov, pri¢om zakon upravuje naleZitosti pokynu nadriadeného prokuratora a obsahuje
aj negativne vymedzenie obsahu takéhoto pokynu. Pokyn prokuratora ako ,,pana“ pripravného konania vo vztahu
k policajtovi upravuje Trestny poriadok na viacerych miestach (napr. § 203 ods. 2 Trestného poriadku, § 204 ods. 2
Trestného poriadku a pod.) . V tejto suvislosti mozno aspoii heslovite poukzat’ na opravnenie prokuratora odiat’ vec
policajtovi (bez limitacie pripadnym dévodom, teda uvedené mozno aplikovat’ aj na pochybnosti 0 nezaujatosti) podl'a §
230 ods. 2 pism. f) Trestného poriadku.

3 RAINIC, M. — SEPESI, P.: Komentar k § 31 zakona &. 301/2005 Z. z. Trestny poriadok. EPI komentare — elektronicka
Verzia.
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IV. ZAVER

Namietka zaujatosti a konanie o nej predstavuju pozoruhodné fenomény trestného prava,
ktorych podstatou je ukotvit’, zdoraznit’ a zabezpecit’ jeden z podstatnych aspektov prava na
spravodlivy proces. Je nevyhnutné dodat’, Ze nespravny postup pri namietke zaujatosti ma
zavazné dosledky, pretoze je spravidla dovodom pre zrusenie rozhodnutia z dovodu existencie
podstatnej chyby konania, ktoré napadnutym vyrokom rozsudku predchadzali (§ 321 ods.1
pism. a) Trestného poriadku), pricom na existenciu takejto vady sa musi prihliadnut’ aj
v pripade, ak nebola odvolanim priamo vytknutd®® resp. (ak by naprava neprisla ani
v odvolacom konani, resp. vada by sa tykala postupu odvolacieho stidu) v dovolacom konani
(§ 371 ods. 1 pism. ¢) Trestného poriadku). Je tiez dovodné oCakavat’, ze v pripade vzniku
takejto vady konania v dovolacom konani by doslo k zruSeniu rozhodnutia na podklade tzv.
staznosti fyzickej alebo pravnickej osoby®* vzmysle ¢l. 127 Ustavy SR. Vzhladom na
zéavaznost’ takychto ustanoveni je potrebné ich poznat’ a v trestnom konani na ne primerane
reagovat’ procesne konformnym spésobom. Hoci pravna Gprava platna a uc¢inna v podmienkach
SR obsahuje niekol’ko bfzd braniacich zneuzitiu tohto inStitatu, je potrebné citlivo pristupovat’
aj k tomuto problému, ked’Ze tendencie zneuzivat tento institat na obstruk¢éné spravanie osob,
voci ktorym je vedené trestné stihanie, st stale aktualne a tento stav zrejme nevymizne ani
Vv blizkej buducnosti.
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zaujatost’ v trestnom konani, namietka zaujatosti a konanie o nej
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bias in criminal proceedings, an objection of bias and regarding procedures
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ZASADY SPRACOVANIA OSOBNYCH UDAJOV PODLA
GDPR SO ZRETELLOM NA OBLAST POSKYTOVANIA
ZDRAVOTNEJ STAROSTLIVOSTI!

PRINCIPLES OF THE PERSONAL DATA PROCESSING
ACCORDING TO THE GDPR WITH REGARD TO THE
SPHERE OF A PROVISION OF A HEALTHCARE

Regina Huckova,?Diana Tresédkovd®
https://doi.org/10.33542/S1C2020-2-03

ABSTRAKT

Pred viac ako dvoma rokmi nadobudlo ucinnost’ Nariadenie ¢. 2016/679 o ochrane fyzickych
0sob pri spracuvani osobnych udajov a 0 volnom pohybe takychto udajov a vV nadviznosti na
europsku pravnu upravu bola aj nasa tuzemska pravna uprava modifikovana. Tento c¢lanok
reflektuje novu pravnu upravu, po 2 rokoch aplikacie analyzuje vplyv novej pravnej upravy
V Specifickej sfére zdravotnictva. Autorky sa zamyslaju nad jednotlivymi zasadami spracovania
osobnych udajov samostatne, i vo vzajomnej koreldci.

ABSTRACT

More than two years ago, Regulation no. 2016/679 on the protection of individuals with regard
to the processing of personal data and on the free movement of such data, and in connection
with European legislation, our domestic legislation has also been modified. This article reflects
the new legislation, after 2 years of application analyzes the impact of the new legislation in a
specific sphere of health care. The authors consider the individual principles of personal data
processing separately and in mutual correlation.

. UVOD

V m4ji 2018 nadobudlo u¢innost’ V§eobecné nariadenie Eurdpskeho parlamentu a Rady ¢.
2016/679 z 27. aprila 2016 o ochrane fyzickych osob pri spractivani osobnych udajova o
vol'nom pohybe takychto udajov (General Data Protection Regulation on the protection of
natural persons with regard to the processing of personal data and on the free movement of such
data) (d’alej len ,nariadenie”), ktoré so sebou prinieslo nielen sprisnenie podmienok pre
nakladanie s osobnymi udajmi, ale aj nové prava a povinnosti 0sob, ktoré s osobnymi udajmi
nakladaj, zavedenie novych instititov a pod. Na zaklade nariadenia bol v slovenskom
legislativnom konani prijaty zakon ¢. 18/2018 Z.z. o ochrane osobnych udajov, ktory zrusil
dovtedy platny zakon o ochrane osobnych tdajov. Nadobudol ué¢innost dna 25.05.2018
rovnako ako nariadenie. Uvedené zmeny sa vyrazne dotkli aj sektoru zdravotnictva a vsetkych
ukonov suvisiacich s poskytovanim zdravotnej starostlivosti. Do popredia sa dostava otdzka

Tento ¢lanok bol vypracovany v ramci projektu ,,Priatel'ské datové prostredie v zdravotnictve® (kod projektu 314011L790),

ktory je podporeny z Europskeho socialneho fondu v ramci operaéného programu Efektivna verejna sprava.

2 Assoc. Prof. JUDr., PhD., Univerzita Pavla Jozefa Safarika v Kosiciach, Pravnickd fakulta, Slovenskd republika
University of Pavol Jozef Safarik in Kosice, Faculty of Law, Slovak Republic.

3 JUDr., PhD., Univerzita Pavla Jozefa Safirika v Kosiciach, Pravnickd fakulta, Slovenska republika

University of Pavol Jozef Safarik in Kosice, Faculty of Law, Slovak Republic

European Information Society Institute, o. z., Stitova 1, 040 01 Kosice, Slovenskd republika.
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ochrany prav pacienta, ktora spoc¢iva aj v ochrane osobnych udajov. Zdravotnicky personal je
povinny dodrziavat’ jednak zdkonné zésady spracovania osobnych udajov uvedené priamo
v zékone ajednak odpori¢ania a metodické usmernenia vydavané Uradom na ochranu
osobnych udajov. Aplika¢na prax vSak v mnohych pripadoch nerespektuje zakonnt tpravu
a dochadza tak k porusovaniu ochrany osobnych tdajov a tym aj prav pacienta.

Zasady su fenoménom objavujicim sa v pravnom poriadku ako urcity pravny regulator. Je
ich potrebné povazovat’ za vyznamny pramen prava. Mozno uviest’, ze zasady su chapané ako
vychodiskové body ¢ohokol'vek, ako obecny stav alebo teoréma, na ktorej zavisia d’alSie stavy
alebo vety.* Pravne zasady tvoria zaklad kazdého pravneho odvetvia alebo odboru, a to nielen
teoreticky, ale aj vyznamne prakticky. Prikladom moze byt zdsada poctivého obchodného
styku, ktora je jednou zo zakladnych zasad obchodného prava a je vyrazne uplatiiovana v praxi.
Konanie subjektov v stlade so zasadou poctivého obchodného styku je posudzované aj
Vv stidnych sporoch a odkazuje na fitu mnohokrét aj sudna judikatura.

Pravno-teoretickd dilema rozliSovania medzi inStititom pravnych principov a pravnych
zésad je tradiénym objektom vedeckych polemik.® Diapazén nidzorov pritom na nazorovej
priamke osciluje vo dvoch krajnych polohéch, na jednej strane striktného odliSovania principu
a zasady ana strane druhej ich synonymického pouzivania. Mnohi prévni teoretici zasady
a principy povazuju za synonyma a niektori ich pojmovo odlisuja.°

Odlisn¢é vyznamové vychodisko maji zasady v rdmci ich aplikécie v urcitych procesoch, ide
na rozdiel od predchadzajucich zasad (¢i principov) o procesnopravne zasady. Procesnopravne
zasady vytvaraji pravny ramec priebehu urcitého procesného tkonu, ¢i ukonov. Priebeh tohto
procesného tkonu, ¢i celého procesu legitimuju. Procesné principy alebo zasady su explicitne
regulované v zédkladnych procesnych kdédexoch tuzemského pravneho poriadku, st regulované
v Civilnom sporovom poriadku ako ,,zakladné principy* tvoriace ramec vykladovych pravidiel,
v stulade s ktorymi maji byt aplikované a interpretované pravne normy Civilného stidneho
poriadku a subsidiarne aj Civilného mimosporového poriadku a Spravneho stidneho poriadku.’
Spravny stdny poriadok, zdkon €. 162/2015 Z. z. obsahuje osobitné principy konania podla
tohto zakona, ktor¢ sa aplikuji na konanie pred spravnym stidom. Naproti tomu procesné normy
trestného prava, teda najmi Trestny poriadok reguluje jednotlivé ¢asti konania prostrednictvom
zésad, nie principov. V tuzemskom pravnom poriadku panuje nejednotnost’ Co sa tyka
pouzivania tychto pojmov na oznacenie zdsadnych hmotnopravnych alebo procesnopravnych
floskal.® Vo sfére spravneho prava, v spravnom poriadku sa pouziva dalsi pojem, a to pravidla
konania. Teda, popri principoch a zadsadach zaviedol zdkonodarca pre oblast’ spravneho konania
pojem pravidla. Pojem pravidla pouziva aj zdkon o ochrane osobnych udajov, pricom
zZ hl'adiska hierarchizécie ustanoveni pravneho predpisu ich analyzou dochadzame k zaveru, Ze
pojem ,,pravidld“ je v tomto pravnom predpise pouzity v SirSom vyzname ako pojem zéasady.
Druhé cast’ pravneho predpisu je oznacena ako ,, vSeobecné pravidla ochrany osobnych udajov
fyzickych osob pri ich spracuvani ““ a prva hlava tejto Casti je oznacena ako ,, zasady spracuvania
osobnych udajov*, ¢o zo systematického hl'adiska signalizuje inkorporéciu zasad regulujticich

4 Ottav slovnik nduény. Dil dvacaty, Praha: Argo, 2000, str. 696.

5 BOGUSZAK, J., Pravni principy: kolokvium. 1. vydani. Pelhfimov, Vydavatelstvi 999 , 1999; KNAPP, V., Teorie prava.
1. vydani. Praha, C.H.Beck, 1995; WINTR, J., Rige principtl, obecné a odvétvové principy soucasného Seského prava.l.
vydani. Praha, Karolinum, 2006; TRYZNA, J. Pravni principy a pravni argumentace, k vlivu pravnich principd na pravni
argumentaci pfi aplikaci prava. 1. vydani. Praha, Auditorium, 2010; HAMULAK, O., Principy a zasady v pravu - teorie
a praxe. Olomouc, UPOL, 2010.

8  Pozri napriklad DOSTALOVA, J., HARVANEK, J.: Pravni principy, zasady a pravidla. In BOGUSZAK, J.: Pravni

principy: kolokvium. 1. vydani. Pelhiimov: Vydavatelstvi 999, 1999, str. 106 a nasl. Dalej tiez PINZ, J.: Pravni principy,

zasady a legis ratio. In BOGUSZAK, J.: Pravni principy: kolokvium. 1. vydani. Pelhfimov: Vydavatelstvi 999, 1999, str.

111.

Dévodova sprava k Civilnému sporovému poriadku.

8  Pozri blizsie GABRIS, T., Principy a/alebo zésady. In: https://www.pravnenoviny.sk/principy-a-alebo-zasady, stranka
navstivend 31.5. 2020.
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proces spracuvania osobnych udajov do SirSicho spektra pravidiel ochrany osobnych udajov.
Nepochybne je to z hl'adiska konstrukcie zdkonného aktu v poriadku, ked’ze procesné pravidla
je mozné aktivovat nielen cez inStitit zasad, ale je treba konStatovat, Ze pri vyuZzivani
jednotlivych terminov nie je ani v rdmci spravneho procesného prava jednotnost’. Pri analyze
textu Nariadenia je zretelné, ze europsky zakonodarca vychadzal z pojmu ,,zasady*. Preto aj
Vv texte budu autorky pouzivat’ jednotny pojem ,,zasady“, ako aj z dovodu pouzivania tejto
terminoldgie vo vnutrostatnej pravnej uprave ochrany osobnych udajov.

V d’alsej Casti clanku sa zameriame na jednotlivé vybrané zasady regulujtce proces ziskania
a nakladania sudajmi so zvlaStnym akcentom na oblast’ zdravotnictva, ktora je zvlast
senzitivna vzhl'adom na osobné udaje, ktoré mézu byt objektom spracovania. V ¢lanku
akcentujeme aj viaceré poznatky plynuce z realizovaného prieskumu ochrany osobnych udajov
vo vybranych zdravotnickych zariadeniach.®

Il. VYMEDZENIE PACIENTA AKO DOTKNUTEJ OSOBY

V zmysle zakonnej upravy, ato § 4 ods. 2 pism. a) zakona o ochrane osobnych tudajov je
dotknutou osobou kazda fyzicka osoba, ktorej sa osobné udaje tykaji. Mozno povedat’, ze pdjde
o0 fyzickli osobu, ktorej osobné udaje sa spracivaju. Zuvedenej definicie je zrejmé, zZe
dotknutou osobou nemdze byt pravnickd osoba, Co zaroven vyplyva aj zdruhej
Casti odovodnenia 14 Nariadenia, v zmysle ktorého sa nariadenie nevzt'ahuje na spractivanie
osobnych tdajov, ktoré sa tyka pravnickych osob, a najmi podnikov zalozenych ako pravnické
osoby, vratane nazvu, formy a kontaktnych udaj pravnickych osob.°

V stvislosti s ochranou osobnych udajov pri poskytovani zdravotnej starostlivosti vystupuje
ako dotknuta osoba pacient. V pripade, ak pacient poziada o vySetrenie alebo akykol'vek
zdravotnicky tikon, musi poskytnat’ v zmysle § 16 ods. 1 zakona o ochrane osobnych udajov
pravdivé osobné udaje ainformacie o fiom. Poskytnutie osobnych tdajov pacienta a ich
spractvanie je nevyhnutné za G¢elom poskytovania zdravotnej starostlivosti. Neposkytnutie
osobnych tudajov pacienta v potrebnom rozsahu moéze mat' za nasledok neposkytnutie
zdravotnej starostlivosti. Uvedené plati aj pre informovany suhlas pacienta, ktorym takpovediac
pacient umoziuje zdravotnickym pracovnikom poskytniit mu zdravotnu starostlivost’ ur¢itym
navrhovanym spdsobom. Samozrejme z uvedeného platia vynimky. Pdjde o akutne stavy,
napriklad o situacie vznikajlice pri dopravnych nehodéch, ak nie je moZzné oSetrovanti osobu
identifikovat’ aona sama sa Vv dosledku napriklad poskodenia hlavy, bezvedomia a pod.
nedokaZe identifikovat’. V takomto pripade musi dojst’ k poskytnutiu Zivota zachraiiujicim
ukonom avSak nésledne je aj tak nevyhnutné dodato¢ne danti osobu identifikovat’ poskytnutim
osobnych udajov a udelenia informovaného suhlasu.

Ako bolo uvedené vyssie, poskytovatel’ zdravotne;j starostlivosti ma od pacienta pozadovat
poskytnutie osobnych udajov v nevyhnutnom rozsahu. P6jde najmé o udaje ako st meno,
priezvisko, ddtum narodenia, rodné ¢islo, adresa bydliska a zdravotné iidaje potrebné na zistenie
anamnézy. Uvedené udaje, ktoré su poskytnuté pacientom sa uchovavaju v zdravotnej
dokumentécii, ktort musi prevadzkovatel’ riadne zabezpecovat'.

Podl'a ¢l. 4 bod 1 nariadenia su osobnymi Udajmi akékol'vek informécie tykajuce sa
identifikovanej alebo identifikovatel'nej fyzickej osoby (d’alej len ,,dotknuta osoba‘), pricom
identifikovatel'nd fyzicka osoba je osoba, ktord mozZno identifikovat’ priamo alebo nepriamo,
najmi odkazom na identifikator, ako je meno, identifikacné Cislo, lokalizacné udaje, online
identifikator, alebo odkazom na jeden ¢i viaceré prvky, ktoré su Specifické pre fyzicku,
fyziologicku, genetickll, mentalnu, ekonomicku, kultirnu alebo socialnu identitu tejto fyzicke;j

9 Viac o projekte: https://www.eisionline.org/index.php/sk/projekty-m-2/priatelske-datove-prostredie-v- zdravotnictve.
10 BERTHOTY J. In.: BERTHOTY J. a kol.: Vieobecné nariadenie ochrane osobnych idajov. Praha: C.H.Beck, 2018, s. 137.
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osoby.!! MéZe sa teda jednat o tidaje ako su titul, meno, priezvisko, ditum narodenia, bydlisko,
fotka, e-mailové adresa, kontaktné informacie, ¢islo bankového uctu, zdravotné informaécie, ale
aj poc¢itatova IP adresa (okrem tzv. maskovanej IP adresy a IP adresy pridelenej K sieti
vyuzivanej viacerymi pouzivatel'mi), subory cookies.?

V suvislosti s vymedzenim osobnych udajov pri poskytovani zdravotnej starostlivosti je
potrebné zamerat’ sa aj na nariadenie, ktoré sa vo svojich viacerych bodoch venuje ich
Specifikacii. V bode 35 nariadenia mozno n4jst’ aj Specifikaciu osobnych udajov tykajtcich sa
zdravia s tym, Ze je uvedené, Ze osobné udaje tykajice sa zdravia by mali zahfiiat’ vSetky tidaje
tykajice sa zdravotného stavu dotknutej osoby, ktoré poskytuju informacie o minulom,
st¢asnom alebo budiicom fyzickom alebo duevnom zdravotnom stave dotknutej osoby. Dalej
uvadza, ze tieto Udaje zahfnaji informacie o fyzickej osobe ziskané pri registracii na ucely
poskytovania sluzieb zdravotnej starostlivosti danej fyzickej osobe alebo pri ich poskytovani
podl'a smernice Eurépskeho parlamentu a Rady 2011/24/EU &islo, symbol alebo osobitny tudaj,
ktory bol fyzickej osobe prideleny na individualnu identifikaciu tejto fyzickej osoby na
zdravotné ugely. Dalej pojde o informdicie ziskané na ziklade vykonania testov alebo
prehliadok c¢asti organizmu alebo telesnych latok vratane genetickych tdajov a biologickych
vzoriek. Uvedené tiez zahiha akékol'vek informacie napriklad o chorobe, zdravotnom
postihnuti, riziku ochorenia, anamnéze, klinickej lie¢be alebo o fyziologickom alebo
biomedicinskom stave dotknutej osoby bez ohl'adu na zdroj tychto informacii, ¢i uz pochadzaju
napriklad od lekara alebo iného zdravotnickeho pracovnika, z nemocnice, zo zdravotnej
pomocky alebo z vykonania diagnostického testu in vitro.

Osoba pacienta ako dotknuta osoba ma so zretelom na ochranu osobnych udajov svoje
Specifikd najmi v tom, Ze o pacientovi je potrebné za urcitych okolnosti zbierat’ aj osobitné
kategorie osobnych udajov. Nova uprava prijatd po vzore nariadenia zakazuje spracuvanie
osobitnych kategorii osobnych udajov, priCom medzi osobitnymi kategoriami st zaradené aj
udaje suvisiace so zdravotnym stavom osdb — t.j. genetické udaje, biometrické idaje, udaje
tykajice sa zdravia alebo udaje tykajlice sa sexudlneho Zivota alebo sexudlnej orientacie
fyzickej osoby. Pre spracuvanie tychto kategorii osobnych udajov plati vSeobecny zékaz, ak nie
je naplnend vynimka predvidand zdkonom. Ddvodom vynimky moéZze byt napriklad ucel
plnenia osobitnych prav prevadzkovatela v oblasti verejného zdravotného poistenia. Dalsim
dovodom pre spracuvanie osobitnych kategorii tidajov je zabezpecenie verejného zaujmu
V oblasti verejného zdravia, ako je ochrana proti zavaznym cezhrani¢cnym ohrozeniam zdravia
alebo zabezpecenia vysokej urovne kvality a bezpe¢nosti zdravotnej starostlivosti, liekov,
dietetickych potravin alebo zdravotnickych pomdcok.

Vzt'ah medzi poskytovatel'om zdravotnej starostlivosti a pacientom, teda pre ucely ochrany
osobnych udajov prevadzkovatelom a dotknutou osobou, sa spravuje Nariadenim, zdkonom
0 ochrane osobnych udajov a pravnymi predpismi regulujiicimi sféru zdravotnictva. Vo vztahu
k dotknutej osobe ma prevadzkovatel’ mnozstvo povinnosti, ktoré sme vyssie uviedli a dotknuta
osoba — pacient ma viacero opravneni, ktoré koresponduji s povinnostami prevadzkovatel’a.

11 Uvedenym sa tiez zaoberd KASL, F.: Internet véci a ochrana dat v europském kontextu. In.: Revue pro pravo a technologie

[Online]. 2016, ¢. 13, s. 120 dostupné na https://journals.muni.cz/revue/article/view/5422/pdf.

2 K tomu pozri ROZENFELDOVA, L.: Ochrana sitkromia a osobnych udajov v pripade pouZivania suborov cookies. In:
Studia Iuridica Cassoviensia, Ro¢. 8, ¢. 1 (2020), s. 60-72, online, dostupné na https://sic.pravo.upjs.sk/ecasopis/82020-
1/6_ROZENFELDOVA_Ochrana_sukromia_a_osobnych_udajov.pdf. Tiez Rozenfeldova, L.: Suhlasit’ ¢i nestihlasit’ - ¢o
si Cookies? In: Jarnd internacionalizovanad Skola doktorandov 2018 : zbornik prispevkov z 5. ro¢nika Jarnej
internacionalizovanej 8koly doktorandov UPJS. - Kosice : Univerzita Pavla Jozefa Safarika v Kogiciach, 2018, s. 210.

https://doi.org/10.33542/S1C2020-2-03 33


https://doi.org/10.33542/SIC2020-2-03
https://sic.pravo.upjs.sk/ecasopis/82020-%091/6_ROZENFELDOVA_Ochrana_sukromia_a_osobnych_udajov.pdf
https://sic.pravo.upjs.sk/ecasopis/82020-%091/6_ROZENFELDOVA_Ochrana_sukromia_a_osobnych_udajov.pdf

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, roc¢nik 8. 2020, ¢islo 2

I11. ZASADY SPRACUVANIA OSOBNYCH UDAJOV

Ako uz bolo poukazané v uvode tohto ¢lanku, zasady sa vyskytuju tak v civilnom konani,
ako aj v trestnom konani a inych sakromnopravnych a verejnopravnych odvetviach. Rovnako,
aj pri problematike ochrany osobnych udajov sa vyskytuji zésady, ktoré¢ vytvaraja pravny
zéklad problematiky ochrany osobnych udajov. Zéasady sluzia tiez na stanovenie urcitych
,,mantinelov*, v intenciach ktorych sa musi postupovat’ pri spractivani osobnych tidajov.

Funkciu zasad ochrany osobnych udajov mozno vymedzit’ v dvoch rovinach. V prvom rade
ide o zakladné myslienky, ktoré st v d’alSich ustanoveniach pretavené do podrobného vykladu
a konkrétnych pravidiel spractivania osobnych tdajov. Druhym aspektom zakladnych zasad
je to, ze by mali fungovat' ako interpretacné pravidla pri vyklade jednotlivych ustanoveni
v pripade tzv. sivych zon. Kazdé riesenie spornej alebo nejasnej situacie musi byt v stilade
so zakladnymi zasadami spracovatel'skych operacii.’®

Zasady pri spracivani osobnych tudajov su vymedzené vSeobecne a platia pre kazdé
spractvanie osobnych udajov v akychkol'vek situaciach a oblastiach. Z toho vyplyva, ze aj pri
poskytovani zdravotnej starostlivosti je nevyhnutné konat v sulade so zasadami, ktoré su
vymedzené priamo v legislative, a to v nariadeni (¢l. 5), ako aj v zadkone o ochrane osobnych
udajov (druha Cast’ zdkona, prva hlava). Priame vymedzenie v pravnej norme znamena, ze
nekonanim v stlade so zasadami na ochranu osobnych udajov dochadza k poruseniu pravne;j
normy a k vyvodeniu zodpovednosti a sankciam.

Ako uz bolo uvedené, zasady ochrany osobnych udajov sa musia dodrziavat’ najmi pri
spractivani osobnych udajov a vV ramci toho uz pri ich samotnom ziskavani.

V zmysle § 4 ods. 3 pism. a) zakona o ochrane osobnych udajov sa pod spracuvanim
osobnych tdajov rozumie vykondvanie operdcii alebo suboru operdcii s osobnymi udajmi,
najmd ich ziskavanie, zhromazdovanie, Sirenie, zaznamendvanie, usporaduvanie,
prepracuvanie alebo zmena, vyhladavanie, prehliadanie, preskupovanie, kombinovanie,
premiestiovanie, vyuzivanie, uchovavanie, blokovanie, likvidacia, ich cezhranicny prenos,
poskytovanie, spristuprniovanie alebo zverejiiovanie.

Mozno tiez uviest, ze ide o kazdu spracovatelsku operdciu alebo niekolko na seba
nadvdzujucich operacii (nadvdznost v case nie je podstatnad), ktoré prevadzkovatel’ alebo
sprostredkovatel’ vykondva na splnenie urcitého vymedzeného ucelu, systematicky, a to bez
ohladu na spésob a vyuzité prostriedky (alebo ich kombinaciu) spracuvania.

Spracuvanie méze byt vykonavané roéznymi sposobmi, formou ludskej cinnosti,
automatizovane, ide teda o charakteristiku toho, ako st jednotlivé spracovatel'ské operacie
u prevadzkovatel’a alebo sprostredkovatel’a vykonavané, technicky nastavené.

Nariadenie poskytuje pozitivne vymedzenie toho, na aké informacie by sa mali zasady
ochrany osobnych udajov vztahovat. V zmysle bodu 26 nariadenia by sa zasady ochrany
udajov mali vztahovat na vSetky informécie tykajuce sa identifikovanej alebo
identifikovatel'nej fyzickej osoby. Uvedené ustanovenie obsahuje vSak aj negativne
vymedzenie predmetu zdsad ochrany udajov. Tieto by sa nemali uplatiiovat’ na anonymné
informacie, konkrétne na informdacie, ktoré sa nevztahuji na identifikovani alebo
identifikovatel'nu fyzicku osobu, ani na osobné udaje, ktoré sa stali anonymnymi takym
spdsobom, ze dotknuta osoba nie je alebo uz nie je identifikovatel'na.

V zmysle platnej pravnej Gpravy mozno uviest, ze zakladné zasady ochrany osobnych
udajov su nasledovné:

1. zasada zakonnosti

2. zasada obmedzenia ucelu

3. zasada minimalizacie osobnych tdajov
4. zéasada spravnosti

13 KORDIK, M. In.: BERTHOTY J. a kol.: Vieobecné nariadenie ochrane osobnych tdajov. Praha: C.H.Beck, 2018, s. 201.
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5. zasada minimalizacie uchovavania

6. zasada integrity a dovernosti

7. zasada zodpovednosti
V porovnani so smernicou 95/46/ES mozno konstatovat,, Ze zasady boli rozsirené a blizsie
$pecifikované.'*

Uvedené vymedzenie zasad predstavuje ich vymedzenie vo vSeobecnosti pri kazdom
spractvani osobnych udajov. Z tohto dovodu budeme uvedené zasady pre ucely tohto ¢lanku
aplikovat’ na poskytovanie zdravotnej starostlivosti a ochranu osobnych tdajov pacienta, ktory
je dotknutou osobou.

Zasada zdakonnosti

Prvou zo zadkladnych zéasad ochrany osobnych tdajov je zasada zakonnosti. Vychadzajic
Z pravnej upravy, ¢i uz vnutrostatnej alebo komunitarnej mozno uviest,, ze zasada zdkonnosti
spracovania osobnych tudajov znamend, ze osobné udaje mozno spracuvat len spdsobom
ustanovenym zakonom a v jeho medziach tak, aby nedoslo k poruseniu zakladnych prav a
slobdd dotknutych oséb, najmé k poruSeniu ich prava na zachovanie 'udskej déstojnosti alebo
k inym neopravnenym zasahom do ich prava na ochranu sukromia. Uvedené atribity musi
spiiat’ aj spractivanie osobnych tdajov v savislosti s poskytovanim zdravotnej starostlivosti
podla osobitného zékona.'®

V zmysle ¢l. 6 nariadenia je Spractivanie zakonné iba vtedy a iba v tom rozsahu, ked’ je
splnena aspon jedna z tychto podmienok:

a) dotknuta osoba vyjadrila sthlas so spraciivanim svojich osobnych tidajov na jeden alebo

viaceré konkrétne ucely;

b) spractivanie je nevyhnutné na plnenie zmluvy, ktorej zmluvnou stranou je dotknuta
osoba, alebo aby sa na zéklade ziadosti dotknutej osoby vykonali opatrenia pred
uzatvorenim zmluvy;

C) spracuvanie je nevyhnutné na splnenie zakonnej povinnosti prevadzkovatel’a;

d) spractivanie je nevyhnutné, aby sa ochranili Zivotne dolezité zaujmy dotknutej osoby
alebo inej fyzickej osoby;

e) spractvanie je nevyhnutné na splnenie tlohy realizovanej vo verejnom zaujme alebo pri
vykone verejnej moci zverenej prevadzkovatelovi;

f) spracuvanie je nevyhnutné na ucéely opravnenych zaujmov, ktoré sleduje prevadzkovatel
alebo tretia strana, s vynimkou pripadov, ked’ nad takymito zdujmami prevazuji zaujmy
alebo zakladné prava a slobody dotknutej osoby, ktoré si vyZaduju ochranu osobnych
udajov, najmé ak je dotknutou osobu dieta.

Pre ucely poskytovania zdravotnej starostlivosti je dolezité splnenie najma podmienky
uvedenej v bode b), v pripade, ak sa poskytovanie zdravotnej starostlivosti realizuje na zéklade
dohody 0 poskytovani zdravotnej starostlivosti (napriklad dohoda so v§eobecnym lekarom,
gynekologom, pediatrom a pod.) a spracivanie je nevyhnutné na plnenie zmluvy, ktorej
zmluvnou stranou je dotknutd osoba atiez v bode c), kedy poskytovatel zdravotnej
starostlivosti ako prevadzkovatel' si plni svoje povinnosti vyplyvajuce mu zo zékona
0 zdravotnej starostlivosti. Spractivanie osobnych udajov je tiez nevyhnutné v pripadoch, aby
sa ochranili zivotne ddlezité zaujmy dotknutej osoby, a to zdravie/zivot.

Zakonnost’ spracivania osobnych udajov v suvislosti s poskytovanim zdravotne;j
starostlivosti je mozné vidiet' vo viacerych aspektoch. Doélezité je tiez uviest, ze zdravotna
starostlivost’ sa poskytuje na zaklade zakona ¢. 576/2004 Z.z. o zdravotnej starostlivosti,
sluzbach suvisiacich s poskytovanim zdravotnej starostlivosti, zdravotnickych pracovnikoch,

14 KORDIK, M. In.: BERTHOTY J. a kol.: Vieobecné nariadenie ochrane osobnych udajov. Praha: C.H.Beck, 2018, s. 208.
15 Osobitnym zékonom je zékon & 576/2004 Z.z. zdkon o poskytovani zdravotnej starostlivosti, sluzbach stvisiacich
s poskytovanim zdravotnej starostlivosti, zdravotnickych pracovnikoch, stavovskych organizaciach v zdravotnictve

a 0 zmene a doplneni niektorych zakonov a 0 zmene a doplneni niektorych zakonov.
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stavovskych organizaciach v zdravotnictve a 0 zmene a doplneni niektorych zakonov (d’alej len
,»zakon o zdravotnej starostlivosti®). V zmysle platnej legislativy na useku ochrany osobnych
udajov, je mozné spracuvanie osobnych udajov len na ur¢itom pravnom zaklade. Bud’ sa jedna
0 suhlas dotknutej osoby podla § 11 zakona o ochrane osobnych tdajov alebo pravnym
zékladom spractuvania osobnych udajov je v zmysle § 10 zdkona o ochrane osobnych udajov
urCity pravny predpis, napriklad osobitny zakon. V pripade poskytovania zdravotnej
starostlivosti je tymto osobitnym zakonom zakon o zdravotnej starostlivosti.

Okrem zakona o zdravotnej starostlivosti su na useku poskytovania zdravotnej starostlivosti
osobitnymi zakonmi, ktoré tvoria pravny zaklad spractivania osobnych udajov pacienta aj
zakon €. 577/2004 Z.z. o rozsahu zdravotnej starostlivosti uhradzanej na zéklade verejného
zdravotného poistenia a 0 uhradach za sluzby suavisiace s poskytovanim zdravotnej
starostlivosti, zdkon ¢. 578/2004 Z.z. o poskytovateloch zdravotnej starostlivosti,
zdravotnickych pracovnikoch, stavovskych organizécidch v zdravotnictve, zadkon ¢. 580/2004
Z.z. 0 zdravotnom poisteni, zakon ¢. 581/2004 Z.z. o zdravotnych poist'ovniach, dohl'ade nad
zdravotnou starostlivostou, zdkon ¢. 153/2013 Z.z. o ndrodnom zdravotnickom systéme
a zakon ¢. 395/2002 Z.z. o archivoch a registraturach. Ak sa spractivanie osobnych udajov
realizuje v intenciach uvedenych zakonov budi osobné udaje pacienta spractivané v sulade so
zasadou zakonnosti. Ztohto teda vyplyva, Ze na to, aby sa pri poskytovani zdravotnej
starostlivosti mohli spractvat’ osobné udaje pacienta, nie je potrebny jeho stihlas. Napriek tomu
vSak by mal byt’ pacient pouceny o tom, Ze sa jeho osobné tidaje budu spractuvat’ na zaklade
zédkona o zdravotnej starostlivosti avSak len v suvislosti s poskytovanim zdravotnej
starostlivosti. Ak by sa osobné tidaje pacienta mali spracuvat’ v suvislosti s inymi tkonmi ako
je poskytovanie zdravotnej starostlivosti, tam by uz bolo nevyhnutné udelit’ jeho sthlas. Takyto
suhlas mdze pacient aj kedykol'vek odvolat’.

Co sa tyka poucenia pacienta o spractivani jeho osobnych udajov pri poskytovani zdravotne;
starostlivosti, zakon o ochrane osobnych udajov priamo neuvadza, ¢i toto poucenie ma byt
V Gstnej alebo pisomnej forme, avSak prevadzkovatel’, v tomto pripade poskytovatel’ zdravotnej
starostlivosti musi vediet preukazat, ze si splnil svoju zakonnu povinnost' a pacienta
0 spracuvani jeho osobnych udajov poucil. Zakon nevyzaduje, aby poskytovatel’ zdravotnej
starostlivosti poucoval pacienta pri kazdej navsteve zdravotnickeho zariadenia. Je to vSak
nevyhnutné pri kazdom novom pacientovi a pacientovi, ktory poziadal o poskytnutie
zdravotnej starostlivosti po u¢innosti nariadenia a zakona o ochrane osobnych tudajov.

Pre splnenie zdkonnosti spractivania osobnych udajov treba brat’ na zretel’ aj skutocnost’, zZe
spracovanie osobnych udajov je vtedy zdkonné, ak spracovanie realizuji osoby, ktoré zo
zakona mozu osobné udaje spracuvat. V zmysle ustanovenia § 5 ods. 2 zakona o ochrane
osobnych dajov, mozu osobné tidaje spracuvat’ iba prevadzkovatel a sprostredkovatel’.8

Prave na tomto mieste, v stvislosti so zadkonnost'ou spractivania osobnych udajov pri
poskytovani zdravotnej starostlivosti, je potrebné¢ objasnit’ pojem ,prevadzkovatel™, ato
konkrétne vo vzt'ahu k poskytovaniu zdravotnej starostlivosti, ked’ze pravne predpisy tykajuce
sa reguldcie zdravotnej starostlivosti tento pojem nepouzivaji a vzhl'adom na odliSny objekt
regulacie, ktorym je poskytovanie zdravotnej starostlivosti, pouzivaji iny terminologicky
aparat. V zmysle § 4 ods. 2 pism. b) je prevadzkovatel'om kazdy, kto sam alebo spolo¢ne s
inymi vymedzi ucel spractivania osobnych tdajov, urci podmienky ich spractivania a spracuva
osobné udaje vo vlastnom mene.

V ramci procesov poskytovania zdravotnej starostlivosti je poskytovatel zdravotnej
starostlivosti v pozicii prevadzkovatela.

Poskytovatel zdravotnej starostlivosti je vymedzeny v zdkone ¢&. 578/2004 Z.z.
0 poskytovatel'och zdravotnej starostlivosti, zdravotnickych pracovnikoch, stavovskych

16 K vymedzeniu pojmu prevadzkovatel’ a sprostredkovatel’ pozri MESARCIK, M — ZIMEN, O. In: BERTHOTY, J. a kol.:
Vseobecné nariadenie ochrane osobnych udajov. Praha: C.H.Beck, 2018, s. 163 — 168.
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organizaciach v zdravotnictve a 0 zmene a doplneni niektorych zakonov. Podl'a ustanovenia §
4 zékona st vymedzené viaceré kategorie poskytovatel'ov. Su to:

1. fyzicka osoba — podnikatel’ alebo pravnicka osoba, ktoré poskytuje zdravotnu starostlivost’
na zéklade:
- povolenia (§ 11 zdkona) alebo povolenia na poskytovanie lekarenskej starostlivosti
podla zakona ¢. 362/2011 Z.z. o liekoch a zdravotnickych pomoéckach,
- zivnostenského opravnenia podl'a zdkona ¢. 455/1991 Zb. o zivnostenskom podnikani,
alebo
2. fyzicka osoba — podnikatel’, ktora poskytuje zdravotnu starostlivost’ na zaklade licencie na
vykon samostatnej zdravotnickej praxe alebo,
3. fyzicka osoba — podnikatel’ alebo pravnicka osoba, ktord poskytuje zdravotnu starostlivost’
na zédklade povolenia na prevadzkovanie prirodnych lie¢ebnych kiupel'ov alebo povolenia
na prevadzkovanie kupel'nej lieCebne podl'a zakona o zdravotnej starostlivosti.

Zasada obmedzenia ucelu

Dalsou zasadou ochrany osobnych tdajov je zasada obmedzenia Géelu spractivania
osobnych udajov. Uvedenu zdsadu vymedzuje aj nariadenie, a to v ¢l. 5. Zmyslom tejto zasady
je vymedzit’ Gcel spracuvania osobnych udajov, ak sa osobné idaje nespractuvaju na zaklade
osobitnych zakonov. Ugel spractvania osobnych udajov musi byt jasny, vymedzeny
jednoznac¢ne a konkrétne a musi byt v sulade s Ustavou Slovenskej republiky, tstavnymi
zakonmi, zdkonmi a medzindrodnymi zmluvami, ktorymi je Slovenské republika viazana.

Spractivané osobn¢ udaje maju byt primerané, relevantné a obmedzené na zoznam alebo
rozsah osobnych udajov nevyhnutny vzhladom na uéel, na ktory sa spractvaji. Ucel je
zékladnym obmedzujicim faktorom najmi vo vztahu k zoznamu alebo rozsahu spracuvanych
osobnych udajov a vo vztahu k dobe spractivania, ako aj uchovavania spraciivanych osobnych
tdajov. U¢el ma byt vymedzeny dostatotne jasne a uréito, aby zneho bolo jasné, aké
spracovatel'ské operacie na zéklade neho budl a nebudu prebiehat’, alebo aké spracovatel'ské
operacie dotknutd osoba mdze ocakavat’, Ze s jej osobnymi tidajmi na zaklade jeho vymedzenia
mozu prebiehat’. Spractivat’ osobné udaje na iny ucel, nez na ktory boli ziskané je zakazane,
ibaze by tento iny ucel uzko stvisel s povodnym tcelom spractvania, bol s nim zlucitel'ny.

Nariadenie d’alej upravuje Specifické situacie, v ktorych plati prezumpcia automatickej
zlucitelnosti Gcelov (archivacia vo verejnom zaujme, vedecky alebo historicky vyskum a
Statistické ucely) za splnenia d’alich podmienok stanovenych V prave Unie alebo v prave
¢lenskych statov.’

V suvislosti s poskytovanim zdravotnej starostlivosti musi byt jasne vymedzeny ucel, na
ktory sa budi osobné udaje pacienta spractivat. Poskytovatel’ zdravotnej starostlivosti je
povinny o tomto tcele pacienta informovat’, a to aj v pripade, ak sa osobné udaje neziskavajt
priamo od dotknutej osoby. Je potrebné, aby tieto informacie boli dotknutej osobe poskytnuté
najneskor pri ziskavani jej osobnych udajov, respektive v dostatoénom casovom predstihu,
jasne a zrozumitelne atakym spOsobom, aby sa stymito informéciami mohla skutocne
oboznamit’ a porozumela im.

Prevadzkovatel je tieZ povinny informovat’ o spracovatel'skych operaciach, ktoré budu
Vv suvislosti s jeho osobnymi idajmi prebiehat’. Jednym zo sposobov ako informovat’ dotknuté
osoby o ucele a sposobe spractivania ich osobnych udajov je zverejnenie tychto informacii na
webovom sidle prevadzkovatela, teda poskytovatela zdravotnej starostlivosti alebo priamo
V priestoroch poskytovatel'a zdravotnej starostlivosti na viditeI'nom mieste tak, aby pacient
nemal problém sa s tymito informaciami obozndmit’. Konkrétne situdcie spractivania osobnych
udajov by mali byt s pacientom prekonzultované individudlne a pacient by mal byt
0 spracuvani jeho osobnych tdajov pouceny.

17 KORDIK, M. In.: BERTHOTY J. a kol.: Veobecné nariadenie ochrane osobnych tdajov. Praha: C.H.Beck, 2018, s. 208.
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Zasada minimalizdacie osobnych udajov

Zasada minimalizacie osobnych udajov je d’alSou vyznamnou zésadou ochrany osobnych
udajov, ktorda nie je podla prieskumu jej redlnej aplikdcie v medicinskej praxi Castokrat
dodrziavana.'® Uvedena zasada znamen4, Ze spractivané osobné idaje musia byt primerané,
relevantné a obmedzené na nevyhnutny rozsah dany ucéelom, na ktory sa spracovavaju.
Poskytovatel' zdravotnej starostlivosti musi postupovat’ zakonnym spdsobom, a teda od
dotknutych osdb vyzadovat’ len udaje, ktoré nevyhnutne potrebuje. Zasada minimalizacie
udajov obmedzuje kazdého prevadzkovatela spracovavat’ udaje v urcitom rozsahu. Tento
rozsah je determinovany primeranost’ou, relevantnou a obmedzenim na nevyhnutny rozsah,
ktory je dany ucelom spractvania. Ako uz bolo uvedené vyssie, v praxi sa Castokrat zasada
minimalizacie osobnych udajov neaplikuje. Je tomu tak z dovodu, Ze poskytovatel’ zdravotne;j
starostlivosti pozaduje od pacienta mnohokrat aj tUdaje, ktoré momentilne pri urcitom
zdravotnickom vykone nepotrebuje. Tieto sa nasledne eviduju do zdravotnej dokumentacie, ¢i
uz v elektronickej alebo papierovej forme a ostavaji jej sucastou po cely ¢as jej trvania
a vedenia. Uvedené moéze dani osobu napriklad diskriminovat. Pdjde najmi o citlivé
informacie o pacientovi napriklad predchadzajuce psychiatrické vySetrenia, uzivanie
omamnych a inych latok v minulosti a pod. Uvedené uzko stvisi aj so zasadou minimalizacie
uchovavania osobnych udajov. Mame za to, Ze spravnym postupom by bolo, v pripade, ak uz
urCité udaje a informacie o osobe nie su pre poskytovanie zdravotnej starostlivosti potrebné
a nevyhnutné, malo by nasledovat ich odstranenie zo zdravotnej dokumentacie, ¢o sa bezne pri
vykone medicinskej praxi nerealizuje.
Zasada spravnosti

V zmysle odporaéani UOOU mozno spracavat’ len spravne, Gplné a podla potreby
aktualizované osobné tudaje vo vztahu k udelu spractivania®®. Nespravne a neuplné osobné
udaje je prevadzkovatel’ povinny blokovat’ a bez zbyto¢ného odkladu opravit’ alebo doplnit’.
Nespravne a neuplné osobné tidaje, ktoré nemozno opravit’ alebo doplnit’ tak, aby boli spravne
a uplné, je prevadzkovatel’ povinny zretel'ne oznadit’ a bez zbyto¢ného odkladu zlikvidovat’.2°

Zasada spravnosti osobnych udajov sa vzdy musi posudzovat’ vzhl'adom na tucel
spracuvania. V pripade, ak je el spracuvania priamo Umerny (zavisly) od spravnosti
udajov, udaje musia byt aktudlne. V pripade, ak Specifické spracovatel'ské operacie mdzu
sposobit’ dotknutej osobe nepriazniveé dosledky, tak zasada spravnosti spracuvanych udajov
by mala byt aplikovana preciznejSim sposobom. MozZzno konStatovat, ze ¢im viac je
kvalita idajov potrebna pre naplnenie ucelu, tym viac snahy by mal prevadzkovatel
vyvinut’ na dosiahnutie stiladu so zasadou spravnosti udajov. Zéisada spravnosti preto
nepredstavuje povinnost' prevadzkovatela spracuvat’ len objektivne alebo absolttne spravne
osobné udaje, ale povinnost vyvinut primerané usilie na to, aby sa spracuvali sprdvne a
podl'a potreby aktualizované osobné tudaje z hl'adiska uéelov spractvania.?!

Pre ucely poskytovania zdravotnej starostlivosti toto znamend, Ze aj udaje uvedené
Vv zdravotnej dokumentécii musia byt spravne a aktualne z dévodu, ze poskytovanie zdravotne;j

18 Prieskum u vybranych prevadzkovatelov zdravotnej starostlivosti (Letecka vojenskd nemocnica Kogice, Ustav
experimentalnej mediciny UPJS v Kosiciach, ZdruZend tkanivova banka UNLP Kosice, niektoré sikromné ambulancie
a ini poskytovatelia zdravotnej starostlivosti plus anonymny dotaznikovy prieskum) realizoval riesitel'sky kolektiv projektu
OPEVS - Priatel'ské datové prostredie v zdravotnictve, operaény program Efektivna verejna sprava, kod projektu
- 314011L790. V ramci vyskumu sa jednotlivi rieSitelia zamerali na oblast’ ochrany osobnych udajov pri poskytovani
zdravotnej starostlivosti a dodrziavanie zasad pri spracavani osobnych tidajov pacientov. Zistenia v ramci vyskumu, boli
prenesené okrem iné¢ho aj do analytického materialu, ktory bol v ramci projektu spracovany a odoslany na prislusnu sekciu
Ministerstva vnutra SR a budt aj obsahom zavere¢ného publikacného vystupu riesitelov projektu.

¥ Ktomu pozri Metodické usmernenie ¢ 3/2014 k Gcelu spracivania osobnych tdajov dostupné na

https://dataprotection.gov.sk/uoou/node/56.

Tamtiez.

21 KORDIK, M. In.: BERTHOTY J. a kol.: Vieobecné nariadenie ochrane osobnych tdajov. Praha: C.H.Beck, 2018, s. 216.
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starostlivosti vo vzt'ahu k zdraviu fyzickych osob plni zdsadne vyznamny tcel. Spracovatel'ské
operacie na zaklade nespravnych tidajov tak mozu pacientovi ako dotknutej osobe spdsobit’
vyrazne nepriaznivé Ucinky. Z tohto dovodu spracuvat spravne a aktualne informacie je
dolezité z dovodu spravne poskytnutej zdravotnej pomoci a starostlivosti. Okrem toho je to
vyznamné aj z dovodu, aby nedochadzalo k porusovaniu ochrany osobnych udajov pacientov
a k ich diskriminacii na zaklade idajov. V tomto pripade sa jedna najmi o osobitné kategorie
osobnych udajov, vymedzené v tivode tohto ¢lanku.

Zasada integrity a dovernosti

Zasada integrity a dovernosti znamend, ze osobné udaje musia byt spraciivané spdsobom,
ktory prostrednictvom primeranych technickych a organizacnych opatreni zarucuje primerana
bezpecnost’ osobnych udajov vratane ochrany pred neopravnenym spraciivanim osobnych
udajov, nezadkonnym spractivanim osobnych udajov, nahodnou stratou osobnych udajov,
vymazom osobnych tdajov alebo poskodenim osobnych udajov.
Osobné udaje by sa mali spractivat’ tak, aby sa zabezpecila ich primerana bezpecnost a
dovernost’ vratane predchadzania neopravnenému pristupu k osobnym udajom a prostriedkom
spractivania  osobnych  Udajov.  Prijat¢é  bezpecnostné  opatrenia  musia byt
adekvatne spractivanym osobnym tudajom, ato tak po technickej, personalnej, ako aj po
organizaénej stranke.??
V suvislosti s poskytovanim zdravotnej starostlivosti je dolezita otdzka zabezpecenia
zdravotnej dokumentacie, ¢i uz v papierovej alebo elektronickej forme z dévodu, Ze tato
obsahuje vSetky osobné daje, ktoré pacient poskytovatel'ovi zdravotnej starostlivosti poskytol.
Pri kazdom vySetreni pacienta sa musi vykonat’ zapis do zdravotnej dokumentacie, ¢i uz

v papierovej alebo elektronickej forme. V zmysle § 21 zédkona o zdravotnej starostlivosti zapis

obsahuje nasledovné udaje:

- datum a Cas zapisu,

- Spdsob poucenia, obsah poucenia, odmietnutie poucenia, informovany sthlas, odmietnutie
informovaného suhlasu a jeho odvolanie,

- datum a Cas poskytnutia zdravotnej starostlivosti, ak je odlisny od datumu a ¢asu zapisu,

- rozsah poskytnutej zdravotnej starostlivosti a sluzieb stvisiacich s poskytovanim
zdravotnej starostlivosti,

- vysledky inych vySetreni, ak st su¢astou poskytovanej zdravotnej starostlivosti, o ktorej sa
vykonéva zapis,

- identifikaciu oSetrujuceho zdravotnickeho pracovnika,

- identifikaciu osoby, ktorej sa zdravotna starostlivost’ poskytla

Vzhl'adom ku skuto¢nosti, Ze zdravotna dokumentacia obsahuje osobné udaje pacienta, ako
aj citlivé informacie o jeho zdravotnom stave, rodinnej anamnéze a pod., musi byt uchovéavana
a zabezpeCena tak, aby ziadnym spdsobom nedosSlo k uniku tychto informacii. V tychto
pripadoch musi byt ulozena tak, aby k nej nemohla mat’ pristup nepovolana osoba. V zmysle §
22 zékona o zdravotnej starostlivosti, za zabezpecenie zdravotnej dokumentacie zodpoveda
poskytovatel’ zdravotnej starostlivosti. Ten je povinny zdravotni dokumenticiu ukladat
a ochranovat’ tak, aby nedoslo k jej poSkodeniu, strate, zni¢eniu alebo zneuzitiu, a to v zmysle
zakona po dobu 20 rokov po smrti osoby v pripade vSeobecného lekéra. Ostatnli zdravotna
dokumentéaciu je povinny poskytovatel uchovavat po dobu 20 rokov od posledného
poskytnutia zdravotnej starostlivosti.?®

2 Pozri ktomu Dovodovii spravu kzdkonu ¢&.  18/2018 Z.z. o ochrane osobnych tdajov dostupnd =z
https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DoclD=443222.

28 K tomu pozri aj KOROMHAZ, P.: Vieobecne o zdravotnej dokumentécii. In: MMK 2017: Mezinarodni Masarykova
konference pro doktorandy a mladé védecké pracovniky Hradec Kralové: MAGNANIMITAS, 2017 alebo aj Odborné
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V ramci ochrany osobnych tudajov dotknutej osoby v suvislosti so zdravotnou
dokumentéciou a poskytovanim zdravotnej starostlivosti nariadenie uvadza, ze dotknuta osoba
by mala mat’ pravo na pristup k osobnym tdajom, ktoré boli o nej ziskané, pricom toto pravo
si méze dotknuta osoba v primeranych intervaloch aj uplatiovat’. Pristup k osobnym udajom
sluzi najma za ucelom kontroly zakonnosti spracovania samotnou dotknutou osobou. Pojde
napriklad o udaje v lekarskych zaznamoch obsahujucich informacie ako diagnoéza, vysledky
vysetreni, posudky oSetrujucich lekdrov a akakol'vek poskytnutd terapia alebo uskutocnené
zakroky.

Vychadzajic vsak z analyzovania praxe pri poskytovani zdravotnej starostlivosti je mozné
uviest’, ze aplikacnd prax je Castokrat odlisna od ,,idedlneho stavu®, ktory predpoklada
legislativa. Vac¢sinou sa pacient nema moznost’ dozvediet’ vyssie uvedené informacie. Pacienti
si malokedy pouceni napriklad 0 dobe spracuvania osobnych udajov, o spracovatel'skych
operaciach, o sposobe zabezpecenia ich udajov a pod.

V stvislosti s prijatim technickych a organiza¢nych opatreni nariadenie zaviedlo novinku,
a to tzv. privacy by design a privacy by default.

Ochrana udajov v stlade s principom by design znamena Specificky navrhnuti ochranu
osobnych udajov a dotknutych 0s6b zohladiiujicu cely zivotny cyklus zhromazd’ovanych
udajov. V pripade prevadzkovatela v oblasti poskytovania zdravotnej starostlivosti to znamena
reflektovat’ Specifickost’ spracivania udajov v predmetnej sfére. Povinnost’ prevadzkovatel’a
aplikovat’” $pecificky navrhnuti ochranu tdajov znamena Specificky zabudovat' zéasady
spracuvania osobnych udajov, ateda pravo na ochranu osobnych udajov v predstihu pred
budticim spracovanim, a to uz v navrhu aplikacie, sluzby a produktu, ktoré budu urcené alebo
zalozené na spracovani osobnych udajov.?* Specificky navrhnuta ochrana osobnych udajov
spociva v prijati primeranych technickych a organizaénych opatreni, najmd vo forme
pseudonymizécie, v ufinnom zavedeni primeranych zaruk ochrany osobnych udajov
a dodrziavani zakladnych zasad ochrany osobnych udajov podla § 6-12 zakona 0 ochrane
osobnych udajov.

Stikromie by default znamend Standardne a trvalo udrZatelnym spdsobom vykonavat
ochranu udajov vo vSetkych procesoch a spracovatel'skych operaciach v ¢ase samotného
spractivania. To znamend, Ze prevadzkovatel prijme primerané technické a organizacné
opatrenia na zabezpecenie spraciivania osobnych tdajov len na konkrétny ucel, so zdmerom
minimalizdcie mnozstva ziskanych udajov abez moznosti Standardného pristupu
neobmedzeného poctu fyzickych osdb k tymto tidajom.

Zasada zodpovednosti

Dal$ou vyznamnou zisadou ochrany osobnych tdajov je zasada zodpovednosti. Zasada
zodpovednosti sa povazuje za jednu z najvacSich noviniek oproti predchadzajucej pravne;
tiprave ochrany osobnych udajov na urovni Eurépskej tnie.?®

Uvedena zdsada znamena, zZe prevadzkovatel a sprostredkovatel’ musia vediet’ preukazat’, ze
splnili zdkonné poziadavky pocas celej doby spracivania osobnych udajov. Zasada
zodpovednosti vyrazne prestiva povinnost’ dokazného bremena v stvislosti s dodrziavanim
zékonnosti pri spracivani osobnych tdajov z dozornych orgdnov na subjekty vykonavajice
spraciivanie osobnych udajov. Pdjde tu najmi o subjekty prevadzkovatela a sprostredkovatel’a.
Pri zésade zodpovednosti mozno uviest’, ze ide o primarnu zodpovednost’ povinnych osob tzv.
accountability principle, ktory je potrebné odliSovat’ od sekundédrnej zodpovednosti tzv.
liability.

usmernenie Ministerstva zdravotnictva SR o vedeni zdravotnej dokumenticie ¢. 07594/2009 OZS dostupné z
http://Amww.fntt.sk/dokumenty/Odborne_usmernenie_SR_o_vedeni_zdrav_dokum_c_07594_2009_OZS.pdf.

2 HUDECOVA, CYPRICHOVA, MAKATURA akol., Nariadenie o ochrane fyzickych oséb pri spractivani osobnych
udajov/GDPR. Bratislava, Eurokodex, 2018, s. 304 a nasl.

25 KORDIK, M. In.: BERTHOTY J. a kol.: Vieobecné nariadenie ochrane osobnych tdajov. Praha: C.H.Beck, 2018, s. 218.
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Nariadenie v ¢l. 5 vymedzuje zasadu zodpovednosti. BlizSie ju vSak rozvija ¢l. 24
nariadenia, ktory je oznaceny ako zodpovednost prevadzkovatela. V zmysle ods. 1 tohto
¢lanku s ohl'adom na povahu, rozsah, kontext a ucely spracuvania, ako aj na rizikd s réznou
pravdepodobnostou a zavaznostou pre prava a slobody fyzickych osob je prevadzkovatel
povinny prijat’ vhodné technické a organizacné opatrenia, aby zabezpecil a bol schopny
preukazat’, ze spracuvanie sa vykonava v stulade s tymto nariadenim. Uvedené opatrenia sa
podla potreby preskimaju a aktualizuja. V ramci uvedeného ma prevadzkovatel’ zvazit' aj
zavedenie primeranych politik ochrany osobnych tdajov. Ods. 3 tohto ¢lanku ddva zaroven
navod ako ulahcit’ toto preukazovanie zdkonnosti. Moznostou je dodrziavanie schvalenych
kodexov spravania alebo schvalenych certifikacnych mechanizmov.

Kodexy spravania upravuje nariadenie v ¢l. 40 a certifikacné mechanizmy zase v ¢l. 42,
pricom uvedené¢ kodexy obsahuji mechanizmy, ktoré umoziuji povinnému subjektu
monitorovanie dodrziavania schvaleného kodexu spravania. Kodexy spravania vypractiva
zdruzenie zastupujuce kategoriu prevadzkovatel'ov alebo sprostredkovatel'ov alebo iny subjekt
zastupujuci kategoriu prevadzkovatel'ov. Pre ucely poskytovania zdravotnej starostlivosti to
budu rdzne zdruzenia alebo asociacie zdruzujuce poskytovatel'ov zdravotnej starostlivosti.

Zasada zodpovednosti zahfiia aj schopnost’ preukdzat’ obmedzenie Ui¢elu vyuzivania dat pri
ich zdkonnom a transparentnom spractivani vo vztahu k dotknutej osobe.?

Poskytovatel' zdravotnej starostlivosti je povinny preukazat’ aj to, ze voci pacientovi ako
dotknutej osobe vykonal vSetky potrebné tikony v stvislosti so ziskavanim a spracuvanim jeho
osobnych tudajov. Uvedené plati v napriklad v pripade poucenia pacienta o Spracuvani jeho
osobnych udajov. Ako bolo uvadzané vyssie, zakon o ochrane osobnych udajov neurcuje, ¢i
poucenie ma byt v ustnej alebo pisomnej forme. Dolezité je, aby poskytovatel' zdravotnej
starostlivosti vedel preukazat’, ze si splnil svoju zakonni povinnost’ a pacienta o spractvani
jeho osobnych udajov poucil. Spravidla vSak maju poskytovatelia zdravotnej starostlivosti
vypracovan¢ vzory pouceni, ktoré davaju pacientom podpisovat’. V takomto pripade sa nemézu
dostat’ do dokaznej nudze a Vv pripade kontroly sa vedia poukazat’ pacientom podpisanym
poucenim o spraciivani jeho osobnych udajov.

Délezitym momentom je to, Ze poskytovatel’ zdravotnej starostlivosti je povinny preukdzat’,
ze dodrziava vSetky pravidla na tseku ochrany osobnych tidajov pocas celej doby poskytovania
zdravotnej starostlivosti. Na tomto mieste je potrebné dodat’, Ze je nevyhnutné, aby si uvedené
povinnosti plnil aj po skonfeni poskytovania zdravotnej starostlivosti, t.j. v ¢ase povinnej
archivacie zdravotnej dokumentécie.

K zasadam, ktor¢ su zakonne vymedzené mozno priradit’ aj zasadu transparentnosti uvedent
vV nariadeni Vv ¢l. 12. V zmysle tohto ¢l. si zisada transparentnosti vyzaduje, aby vSetky
informacie urCené dotknutej osobe boli stru¢né, l'ahko pristupné a l'ahko pochopitelné,
formulované jasne a jednoducho, anavySe ak je to vhodné, l'ahko zrakovo vnimatelné.
Uvedené sa musi aplikovat’ najmi v pripade informacii uréenych osobitne dietatu. Informacie
sa poskytuju pisomne alebo inymi prostriedkami, vratane v pripade potreby elektronickymi
prostriedkami. Ak o to poziadala dotknutd osoba, informacie sa mozu poskytniit’ ustne za
predpokladu, Ze sa preukézala totoznost’ dotknutej osoby inym spdsobom.

Ako uvadza Kordik, transparentnost’ by predovsetkym mala byt’ zjavné hlavne pri:

- informovani o spracovatel'skej operacii,

- pristupnosti a pochopitel'nosti poskytnutych informécii,

- vysvetlenie vecnej stranky spracovatel'skej operacie (ucel, dizka spracovania, typ
udajov...),

- upozorneni na rizika, pravidla, zaruky a prava pri spractivani osobnych udajov,

% Ktomu pozri aj ZIMEN, O.: Princip zodpovednosti. Zdroj dostupny na https://www.pravnenoviny.sk/princip-
zodpovednosti-podla-gdpr-compliance-2-0.
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- explicitnom vymedzeni uéelu.?’

IV. ZAVER

Zasady predstavuji urCity pravny regulator, pricom vSak nazory na vztah k obdobnym
inStitGtom vyskytujiicim sa v (nielen) tuzemskom pravnom poriadku nie su jednotné. Nebolo
zamerom tohto ¢lanku prispiet’ k hojnej vedeckej polemike na tito tému. Nasim zamerom bolo
analyzovat’ osobitosti zdsad determinujucich proces nakladania s osobnymi tidajmi regulovany
od roku 2018 eur6pskym nariadenim a novym zédkonom o ochrane osobnych udajov. Europske
nariadenie prijaté so zamerom zjednotenia regulacie ochrany tdajov v celom priestore
Eurdpskej unie vmanévrovalo tuzemské pravne poriadky do situacie, ked” museli svoje
predchadzajice pravne rezimy nakladania s osobnymi udajmi zanechat a prispdsobit’ sa
novému jednotnému europskemu rezimu. Osobitost'ou zasad, o ktorych pojednava tento ¢lanok
je, ze sa jednd o zasady, ktoré su regulované v pravnom predpise prijatom v suvislosti
S Nariadenim. Eurdpske nariadenie svojou pravnou silou vytvorilo prdvny ramec, v rdmci
ktorého mal tuzemsky zakonodarca len minimalne manévrovacie moznosti. NaSu pozornost
V tomto ¢lanku sme zazili na oblast’ poskytovania zdravotnickej starostlivosti, vzh'adom na to,
ze svoju vedecku kapacitu venujeme analyze tejto problematiky.

Pri porovnani sti¢asnej pravnej Upravy ochrany osobnych udajov a predchadzajlicej pravne;j
upravy mozno konstatovat’, ze v pripade zédsad tykajucich sa spracovania osobnych udajov
doslo minimdlne k prekopaniu normativneho textu zakona. Miniméalne preto, lebo je pri analyze
,»starého* zdkona o ochrane osobnych tudajov?® zretelné, ze mnoho zasad bolo implicitne
obsiahnutych v zakone. Je ich potrebné ztextu abstrahovat, aiked zakon explicitne
nepomenuval zdsadu zakonnosti, ¢i zasadu minimalizacie osobnych udajov, tak v pravnej
uprave neabsentovali. Nova pravna uprava vSak z nasho pohladu priniesla intenzivny doraz
prave na zéasady spracovania osobnych udajov. Tie dévody vidime vo viacerych dimenzidch.
V prvom rade v tom, Ze novy zakon po vzore eurdpskej Gpravy explicitne pomentiva postupy
pre proces spracovania udajov, t.j. zdsady. Nachddzame ich v Clanku 5 a nasledujtcich
Nariadenia a nasledne v tuzemskej pravnej uprave. V nasej zakonnej uprave ucinnej od maja
2018 mozno identifikovat’ inflaciu ustanoveni spadajucich pod zdsady spracovania udajov,
i ked” ako sme vyssie uviedli skor ide o vyabstrahovanie a formulaciu ustanoveni, ktoré
z predchadzajucej pravnej Uprave vyplyvali. Prikladom moéZe byt zasada zodpovednosti
upravena v ¢lanku 5 odsek 2 Nariadenia a § 12 zakona o ochrane osobnych udajov.
Predchadzajuca uprava na viacerych miestach akcentovala zodpovednostny rozmer v suvislosti
so spracovanim osobnych udajov. Sti¢asna Gprava v § 12 vymedzuje relativne samozrejmui
zélezitost, t.J. zodpovednost’ prevadzkovatela za dodrziavanie zakladnych zasad spracuvania
osobnych udajov.

V tomto c¢lanku sme sa snazili poukizat ina dodrziavanie jednotlivych zésad
prevadzkovateI'mi pri praktickom realizovani spracovania osobnych udajov v oblasti
zdravotnictva. Z naSich zisteni vyplynulo, Ze v niektorych pripadoch prevadzkovatelia
postupuje vyslovne formalisticky, teda snazia sa naplnit’ literu zakona. Problémovou sa ukazala
najmi zasada minimalizdcie osobnych udajov, kedze vyklad kvalitativnych parametrov
determinujucich tito zasadu moéze byt intenzivne subjektivny. Pojmy primeranost,
relevantnost’ a rozsah dany ucelom, na ktory sa spracuvaji, mézu ,,zvadzat™ k subjektivnemu
pohladu na ich obsah a m6Zzu sa od pripadu k pripadu riesit. Tu by uz mal nastapit’ Gstredny
organ §tatnej spravy so svojou metodickou ¢innost'ou.

27 KORDIK, M. In.: BERTHOTY J. a kol.: Veobecné nariadenie ochrane osobnych tdajov. Praha: C.H.Beck, 2018, s. 206.
28 Zakon ¢. 122/2013 Z.z. o ochrane osobnych idajov a 0 zmene a doplneni niektorych zakonov.
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CONCEPTION OF A PARTY TO PROCEEDINGS IN POLISH
GENERAL ADMINISTRATIVE PROCEDURE

KONCEPT UCASTNIKOV KONANIA V POLSKOM
VSEOBECNOM SPRAVNOM KONANI

Kamil Majewski!, Patrycja Majewska?

https://doi.org/10.33542/S1C2020-2-04

ABSTRACT

The authors characterizes the Polish concept of a party to administrative proceedings. The
authors proves that a party to proceedings is a central institution of Polish general
administrative procedure. The authors indicates that complete absence of a subject or absence
of a subject that may be considered a party to administrative proceedings leads to a situation
in which an administrative procedure may not proceed — it will not be initiated if this fact comes
out prior to such initiation (as a result of preliminary check) or will be discontinued non-
substantively (without any resolution in the case) if such fact comes out in the course of
proceedings or if a given subject loses the status of a party to pending proceedings.

ABSTRAKT

Autori charakterizuju koncept ucastnikov konania v polskom vseobecnom spravnom konani.
Autori dokazuju, ze ucastnik konania je ustrednou instituciou pol'ského v§eobecného spravneho
konania. Autori naznacuju, Ze uplna nepritomnost subjektu alebo nepritomnost subjektu, ktory
moze byt povazovany za ucastnika sprdavneho konania, vedie k situdcii, ked’ spravne konanie
nemusi pokracovat' - nebude zacaté, ak k tomu dojde pred takymto zacatim (v dosledku
predbeznej kontroly) alebo bude zastavené bezdovodne (bez pripadného rozhodnutia vo veci),
ak takato skutocnost' vyjde v priebehu konania alebo ak dany subjekt strati postavenie ucastnika
v prebiehajicom konani.

I. GENERAL REMARKS

Specification of the range of the parties to proceedings is one of the first actions undertaken
by the competent public administration authority.® Consequences of the findings made by the
authority are essential to further existence of administrative proceedings. In effect, it is beyond
doubt that the institution of a party to proceedings is an essential institution of administrative
procedure and, as such, deserves extensive analysis both from theoretical and practical
perspective. This study, with a view to fully discussing that procedural institution, is going to
rely on the currently available literature in the field (output of the doctrine of administrative
procedure) and the latest opinions of the judiciary, including predominantly case-law of
administrative courts (Supreme Administrative Court*, Voivodeship Administrative Courts®)

1 PhD Candidate, Uniwersytet Slaski w Katowicach, Wydziat Prawa i Administracji, Polska
University of Silesia in Katowice, Faculty of Law and Administration, Poland, ORCID NO: 0000-0003-3775-2815.

2 Master's degree, Uniwersytet Slaski w Katowicach, Wydziat Prawa i Administracji, Polska
University of Silesia in Katowice, Faculty of Law and Administration, Poland, ORCID NO: 0000-0002-9264-1598.

3 C.fjudgment of the Voiveodeship Administrative Court in Poznan of 6 November 2019, file reference: 1V SA/Po 276/19,
Legalis no. 2246867.

4 Hereinafter referred to as “SAC.”

5 Hereinafter referred to as “VAC.” Since there are several Voivodeship Administrative Court in Poland, the seat of the court
will also be indicated to distinguish between them.
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and the Supreme Court.® Rulings delivered by ordinary courts may also be incidentally cited.
The analysis was carried out predominantly using the formal dogmatic method, based on the
Polish legislation applicable to the discussed subject matter, and, complementarily, using the
empirical method, based on the abovementioned judicial practice.

Il. LEGISLATION ON POLISH ADMINISTRATIVE PROCEDURE

The principal legislative act on Polish general administrative procedure is the Act of 14 June
1960 — Code of Administrative Procedure.” CAP governs (Art. 1, Art. 2 and Art. 2a CAP):

1) proceedings before public administration authorities in cases that are within the jurisdiction
of such authorities and individually decided by way of administrative decision or without
notice;

2) proceedings before other state authorities and other entities appointed to decide matters
specified in item 1 by operation of law or on the basis of agreement;

3) indisputes regarding jurisdiction between local government authorities and governmental
authorities or between the authorities and entities referred to in paragraph 2;

4) proceedings in matters regarding the issuance of certificates;

5) imposition or meting out of administrative monetary penalties or granting relief in the
enforcement of such penalties;

6) the procedure of European administrative cooperation;

7) procedure in matters of complaints and proposals (Part VI11) before state authorities, local
government authorities or governing bodies of social organisations;

8) compliance with of the duty specified in Art. 13(1) and (2) of the Regulation (EU) 2016/679
of the European Parliament and of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data and on the free movement of such
data, and repealing Directive 95/46/EC (General Data Protection Regulation)® in matters
listed in items 1-7 above (in CAP, such scope has been provided for in Art. 1 CAP —in
respect of items 1 to 6 and in Art. 2 CAP — in respect of item7).°

Regardless of the above, the Polish legislator decided also to introduce an exhaustive
catalogue of matters in which the CAP shall not apply. This catalogue was specified in Art. 3
CAP.10

In the Polish legal order, there is a principle presuming application of the CAP!
(interpretative rule). Under Art. 5 § 1 CAP, if a provision of law mentions generally provisions

Hereinafter referred to as the “SC.”

7 le. Dz.U. 2020, item 256; hereinafter referred to as “CAP.”. As regards the last major amendment to the Act, c.f. K.
Majewski, General principles of Code of Administrative Procedure after amendment of 2017, Annuals of the
Administration and Law no. 17 (1), Sosnowiec 2017, p. 165-182.

8 0OJ L 119 of 04.05.2016, p. 1, as amended.; hereinafter referred to as “GDPR.”

9 Atthe same time, CAP stipulates that performance of the duty mentioned in Art. 13(1) and (2) GDPR shall be independent
of the duties of public authorities as provided in the CAP and shall not affect the course and outcome of the proceedings
(Art. 2a § 2 CAP).

10 Regarding consequences of such an approach, c.f. judgment of the SAC of 12 March 2014, file reference: 11 OSK 2477/12,

Legalis no. 1067705.

Certain authors refer to that principle as “principle of exclusive application of the CAP’s provisions,” ¢.f. ADAMIAK B.,
Komentarz do art. 5 Kodeksu postgpowania administracyjnego, In: ADAMIAK B., BORKOWSKI J., Kodeks
postepowania dministracyjnego. Komentarz, Warszawa 2019, Legalis. However, such an approach to the provision of Art.
5§ 1 CAP is not accurate. Exclusive application of the CAP’s provisions would exclude the possibility of applying other
provisions. InThe Polish legal order, there are plenty procedural provisions contained in other statutory acts which not only
apply directly but also modify the solutions adopted in the CAP. They may be referred to as lex specialis in relation to the
provisions of the CAP. An example of such provision is Art. 11 of the Act of 21 July 2006 on financial market supervision
(i.e. Dz.U. of 2020, item 180). As regards the abovementioned modifications, see the judgment of the SAC of 12 December
20186, file reference: Il GSK 1924/15, Legalis no. 1591300, judgment of the SAC of 29 April 2014, file reference: 11 GSK
320/13, Legalis no. 1042396, judgment of the SAC of 27 January 2014, file reference: 1l GSK 1626/12, Legalis no. 909829,
judgment of the SAC of 7 August 2013, file reference: 11 GSK 567/12, Legalis no. 737850, judgment of the VAC in Warsaw
of 10 November 2009, file reference: VI SA/Wa 1092/09, Legalis no. 828525.

11
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of administrative procedure, this shall be understood as the CAP provisions. As a result, it is
beyond any doubt that the CAP shall apply to administrative proceedings held by public
administration authorities.*? The rule under Art. 5 § 1 CAP is subject to certain restrictions. In
literature of the subject, it is accepted that “it does not refer to situations when legal provisions
expressly invoke specific norms of the Code (most often citing specific article numbers) or
provide for merely appropriate application of the CAP’s provisions.”*® It must be emphasized,
as P. Gotaszewski and K. Wasowski did, that an (external) reference mentioned in Art. 5 § 1
CAP should be included in generally applicable legal provisions. The presumption of
applicability of the CAP does not prevent the legislator from including procedural rules of
administrative nature in other statutory acts. Such provisions, once enacted, are in principle lex
specialis in relation to the norms of the CAP. In the light of the above, according to the principle
lex specialis derogat legi generali, they will exclude application of the CAP’s provisions or
result in their appropriate application. Introduction of the rule assuming application of the Code
of Administrative Procedure (k.p.a.) should be considered positive. This principle fills in a
possible gap in the legislation and, in consequence, makes the system consistent and complete.
Therefore, the Polish legal order does not require supplementation in that area.

I11. CONCEPTION OF APARTY TO PROCEEDINGS IN THE CAP

The definition of party to administrative proceedings was included in Art. 28 CAP. Under
that provision, a party to proceedings (“a party”) is any person whose legal interests or
obligations are the object of the proceedings or who requires the intervention of an authority in
respect of their legal interests or obligations. The literal understanding of the above provision
indicates that the precondition (criterion) of recognizing a given subject as party to the
proceedings is the establishment (existence) of a legal interest!* or obligation. None of the two
concepts derive from procedural law provisions, but they relate to substantive law,*® i.e. there
is a need for a substantive law provision granting a legal interest or imposing an obligation.®
Consequently, Art. 28 CAP does not include, in this regard, any self-sufficient legal norm*’ —
instead, it must apply in conjunction with a substantive law rule.’® Once again, this obviously
refers to generally applicable legal provisions.*®

Provisions of law, including norms of the CAP, do not contain any legal definition of legal
interest. As a result, one can only rely on the literature of administrative procedure and judicial
practice. In the opinion of the SAC, to have a legal interest means that “it is possible to find a
generally applicable provision under which one may successfully (by participation in
administrative proceedings) demand an action by an authority with a view to satisfying a certain
need, or demand the authority to refrain from or limit actions contrary to the needs of the given
person.”?® It is also emphasized in case-law that a legal interest should have the following
characteristics: objectivism, individualism, concreteness.?* In addition, its existence, apart from
being derived from substantive law provisions, should be legally protected.?? In a specific case,
the existence of a legal interest should be confirmed by facts of the case which are preconditions

2 WASOWSKI K., Komentarz do art. 5 Kodeksu postepowania administracyjnego, In: WIERZBOWSKI, M.
WIKTOROWSKA A. (eds.), Kodeks postgpowania administracyjnego. Komentarz, Warszawa 2019, Legalis.

13 C.f. GOLASZEWSKI P., WASOWSKI K., Komentarz do art. 5 Kodeksu postgpowania administracyjnego, In: HAUSER
R., WIERZBOWSKI M. (eds.), Kodeks postgpowania administracyjnego. Komentarz, \Warszawa 2020, Legalis.

14 C.f. judgment of the SAC of 6 March 2019, file reference: 1l OSK 967/17, Legalis no. 1893222.

15 C.f. judgment of the SAC of 22 October 2019, file reference: | OSK 344/18, Legalis no. 2253634.

16 C.f. judgment of the SAC of 10 December 2019, file reference: 11 OSK 263/18, Legalis no. 2268792,

17 C.f. judgment of the SAC of 26 November 2019, filer reference: 1l OSK 42/18, Legalis no. 2270647.

18 C.f. judgment of the SAC of 26 November 2019, file reference: 11 OSK 191/18, Legalis no. 2262225.

19 C.f. judgment of the SAC of 16 April 2019, file reference: | OSK 1711/17, Legalis no. 1899145,

20 Judgment of the SAC of 10 July 2019, file reference: 1l GSK 2056/17, Legalis no. 2196440.

2L Concreteness refers both to the legal interest itself and to the legal basis (legal provision) from which it derives, c.f.
judgment of the SAC of 22 October 2019, file reference: | OSK 346/18, Legalis no. 2253631.

22 C.f. judgment of the VAC in Kielce of 16 May 2019, file reference: Il SA/Ke 165/19, Legalis no. 1941745,
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to the application of the given substantive law norm.?® Although it is undoubted that Art. 28
CAP is not a self-sufficient norm (requirement of a legal basis in substantive law), case-law is
inconsistent as to the nature of the substantive law from which legal interests may derive. A
view is voiced that the substantive law provisions from which legal interests derive do not
necessarily have to be administrative law rules.?* On the other hand, an opinion may be
encountered that the concept of party, including the legal interest as an element predetermining
the status of a party to proceedings in the understanding of Art. 28 CAP, may be derived only
from administrative substantive law.?®

The abovementioned objectivism means that the existence of a legal interest does not derive
from an internal conviction of a given subject?® but — as indicated above — from a specific legal
provision. In other words, it is not sufficient that a given subject is internally convinced
thereof?’ to conclude that in a given situation there is, indeed, a legal interest. Establishment of
legal interests in specific situation boils down to determining a substantive law connection
between an applicable substantive law norm and the legal situation of a particular legal subject,
i.e. the act of applying such norm may affect the legal situation of such subject with regard to
the subject’s substantive law position (concretization of a given legal norm).?

It follows form the above considerations that the problems with application of Art. 28 k.p.a.
may result from the lack of a legal definition of legal interest, which is an important element
resolving whether or not a given subject has the status of a party. With the above in mind, to
remove doubts, the said provision should be accordingly supplemented®. This view is
unaffected even by the auxiliary role of abundant judicial practice. The views expressed in court
rulings, although helpful in the practice of applying the law, are not the legal basis for the steps
made. Judicial practice, especially that it already covers several decades, should be used in
defining the concept of legal interest. So defined a term would fully address the practical needs
relating to application of the law. From the legislative point of view, this could be done so that
the current Art. 28 k.p.a. becomes § 1 of the said provision and § 2 contains the desired
definition.

The CAP’s provisions on the concept of a party to proceedings are not exhausted by the
definition under Art. 28 CAP. According to Art. 29 CAP, both natural persons and legal persons
may be parties, and as far as governmental or local government organisational units or social
organisations are concerned, these can also be entities without legal personality. On the other
hand, legal capacity and capacity to perform legal acts are assessed in accordance with the
provisions of civil law, provided that there are no specific provisions to the contrary (Art. 30 §
1 CAP). Although the wording of Art. 30 § CAP mentions the provisions of civil law, that is of
a legal branch (collective approach), in fact, it refers to the provisions of the CC, since these
are the norms that actually govern both legal capacity and the capacity to perform legal acts.

2 C.fjudgment of the SAC of 14 November 2019, file reference: | GSK 1679/18, Legalis no. 2262434,

24 C.f. judgment of the SAC of 22 October 2019, file reference: | OSK 344/18, Legalis no. 2253634. As regards examples of
such diversity and additional requirements that must be met, c.f. judgment of the SAC of 22 October 2019, file reference:
I OSK 347/18, Legalis no. 2253632, judgment of the SAC of 17 Ocober 2019, file reference: Il OSK 2442/18, Legalis
n0.263027, judgment of the SAC of 15 October 2019, file reference: 11 OSK 2879/17, Legalis no. 2247091.

%5 C.f. judgment of the SAC of 26 September 2019, file reference: | OSK 178/18, Legalis no. 2247417. In certain decisions,
such opinion is less radical, i.e. it is not argued that those may be only provisions of substantive administrative law, but it
is indicated that those may not be provisions of a specific statutory act, e.g. the Act of 23 April 1964 — Civil Code (i.e.:
Dz.U. of 2019, item 1145; hereinafter referred to as “CC”), c.f. judgment of the SAC of 12 June 2019, file reference: 1l
OSK 1617/18, Legalis no. 1977786.

% C.f. judgment of the SAC of 16 April 2019, file reference: | OSK 1711/17, Legalis no. 1899145,

27 C.f. judgment of the SAC of 26 September 2019, file reference: | OSK 178/18, Legalis no. 2247417.

28 C.f. judgment of the SAC of 3 July 2019, file reference: 11 OSK 2158/17, Legalis no. 2232820.

2 In the scope of practical problems resulting from the lack of this regulation, c.f. K. MAJEWSKI, Glosa do wyroku
Wojewddzkiego Sqdu Administracyjnego w Warszawie z dnia 21 lutego 2017 r., sygn. akt: VI SA/Wa 2550/16 (Prezes
Zarzqdu SKOK/czlonek zarzqdu banku a strona postgpowania prowadzonego przed KNF), Roczniki Administracji i
Prawanr XVIII (1), Sosnowiec 2018, p. 405-416.
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However, the solution adopted in Art. 30 § 1 CAP should be evaluated positively because of its
flexibility (no need for amendment in case of replacement of the CC by another instrument).

1. Natural persons

In the CC, the concepts of legal capacity and the capacity to perform legal acts were referred
to natural persons.®® Legal capacity is held by every individual since birth3! (Art. 8 CC). The
end to the legal capacity of a given natural person is set by their death or an event legally
equivalent in terms of consequences.®? Legal capacity means “the capacity to be (become) a
subject of rights and obligations in the area of widely understood civil law” — a party to civil
law relationships.3* The capacity to perform legal acts, just as legal capacity, has not been
defined in Polish legislation. It is assumed in the doctrine that the concept refers to the capacity
to perform such acts® through one’s own actions and on one’s own behalf,*® including to incur
obligations. The capacity to perform legal acts may assume two forms, i.e.:

1) full capacity to perform legal acts,
2) limited capacity to perform legal acts.

Full capacity to perform legal acts is acquired upon reaching the age of majority®’ (Art. 11
CC). Full capacity to perform legal acts may be forfeited also after attaining the required age,
as a result of partial incapacitation (limited capacity) or full incapacitation (deprivation of
capacity). Since incapacitation limits of deprives of the said capacity, it is undisputed that prior
incapacitation leads to a situation in which reaching the age of maturity does not trigger
acquisition of full capacity to perform legal acts by an incapacitated person.

Limited capacity to perform legal acts — as already signalled — is held by partially
incapacitated persons and minors who have reached the age of thirteen (Art. 15 CC). Since, in

30 Both legal capacity and the capacity to perform legal acts were regulated in Section | entitled “Natural persons.” The
provisions on legal persons was covered by Section 11, entitled “Legal persons”. Doctrinal authors point out that the basic
difference between natural persons and legal persons is that the former category has a physical (palpable) dimension
whereas the other is a legal construct, c.f. KSIEZAK P., Komentarz do art. 8 Kodeksu cywilnego (in:) Osajda K. (ed.),
Kodeks cywilny. Komentarz, Warszawa 2020, Legalis.

31 A specific case is that of so called nasciturus, that is conceived but yet unborn baby, c.f. judgment of the SC of 29 May
1996, file reference: 111 ARN 96/95, Legalis no. 30013, judgment of the VAC in Wroctaw of 8 February 2006, file reference:
IV SA/Wr 798/04, Legalis no. 375043, judgment of the VAC in Biatystok of 27 October 2005, file reference: 11 SA/Bk
503/05, Legalis no. 72965, judgment of the VAC in Warszawa of 16 May 2005, file reference: V SA/Wa 363/05, Legalis
no. 101952, judgment of the VAC in Lublin of 16 March 2005, file reference: 11 SA/Lu 102/05, Legalis no. 331594,
judgment of the Court of Appeal in Rzeszow of 3 February 2011, file reference: | ACa 434/10, Legalis no. 526617, and
regarding the opinion of civil law doctrine: Gniewek E. (ed.), Kodeks cywilny. Komentarz, Warszawa 2013, p. 34 and the
literature cited therein.

82 Under Art. 29 § 1 CC, A missing person can be declared dead when ten years have passed from the end of the calendar
year in which, according to existing information, that person was still alive; however, if at the time he is declared dead, the
missing person had attained seventy years of age, a period of five years is sufficient. A person cannot be declared dead
before the end of the calendar year in which the missing person would have attained twenty three years of age (art. 29 § 2
CC). A missing person is presumed to have died at the time given in the decision declaring the person dead (Art. 31 § 1
CC). The time of the presumed death of a missing person is the time which, according to circumstances, is most probable
and, in the absence of any available data, the first day of the period the passing of which makes it possible for the person
to be declared dead (Art. 31 § 2 CC). Just as any legal presumption, also the one expressed in Art. 31 § 1 CC may be
rebutted, c.f. judgment of the SC of 25 November 2004, file reference: 111 CK 611/03, Legalis no. 67730.

3 GNIEWEK E. (ed.), Kodeks cywilny. Komentarz, Warszawa 2013, p. 32.

3 KSIEZAK P., Komentarz do art. 8 Kodeksu cywilnego, In: Osajda K. (ed.), Kodeks cywilny. Komentarz, Warszawa 2020,
Legalis; Strugata R., Komentarz do art. 8 Kodeksu cywilnego, In: Gniewek E. (ed.), Kodeks cywilny. Komentarz, Warszawa
2019, Legalis.

% GNIEWEK E. (ed.), Kodeks cywilny. Komentarz, Warszawa 2013, p. 40.

% KSIEZAK P., Komentarz do art. 8 Kodeksu cywilnego (in:) Osajda K. (ed.), Kodeks cywilny. Komentarz, Warszawa 2020,
Legalis.

87 Terminological consistency is missing in the Polish legal order. At one place, the term “major” is used (Art. 11 CC) while
at another one the legislator used the term “adult” (Art. 43 CAP). In case of the two cited expressions, they both mean the
same, c.f. decision of the SAC of 9 September 2010, file reference: 11 OSK 1697/10, Legalis no. 709097. However, this is
not a rule. In certain situations, the meaning of the terms used is different, c.f. judgment of the Court of Appeal in Lublin
of 30 November 2000, file reference: 11 AKa 216/00, Legalis no. 52159.
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accordance with Art. 12 CC, upon reaching the age of maturity a natural person, as long as they
have not been incapacitated, acquires full capacity to perform legal acts, limited capacity refers,
in principle, to the age span from thirteen to the eve of the eighteenth birthday.

The above is complemented by total lack of the capacity to perform legal acts, which refers
to persons who have not reached the age of thirteen or persons who have been fully
incapacitated (Art. 12 CC).

The legal situation of a party to proceedings being a natural person without the capacity to
perform legal acts is decided by Art. 30 § 2 CAP, which provides that such persons shall act
through their statutory representatives. In the absence of an analogical provision in the CAP
with regard to partially incapacitated persons, bearing in mind the wording of Art. 30 § 1 CAP,
it must be concluded that their legal situation as parties to proceedings is governed in
administrative proceedings by the provisions of the CC in conjunction with Art. 30 § 1 CAP.*8

2. Legal persons

Under Art. 33 CC, legal persons are the State Treasury and organisational units which are
accorded legal personality by specific regulations. Against the background of that provision, it
is justly argued in the literature of the subject that the existence and form of legal persons
“depends on the legislator’s selective intention.”*® It follows from the literal reading of Art. 33
CC that the catalogue of legal persons, based on the CC, is open. These are special provisions,
i.e. provisions of other system-wide acts,*® that decide what subjects (organisational units) are
to be accorded legal personality (such provisions make legal persons).** This conclusion does
not relate to the State Treasury which was recognized as legal person directly under Art. 33
CC.* The fact that a given organisational unit is granted legal personality implies at the same
time that the unit is given both legal capacity and full capacity to perform legal acts.** An
organisational unit acquires legal personality upon its entry in the appropriate register, unless
otherwise provided in special provisions (Art. 37 § 1 CC), and loses such personality upon
being stricken out of the same register.** Under Art. 38 CC, legal persons act through their
bodies in the manner prescribed by the law and their articles of association based on the law *°
(so called organ theory of legal persons).*® In the same way, acts performed by bodies of a legal
person are considered to be acts performed by the legal person itself.*” It must be emphasized
that such scope of competence is also referred to in the CAP, which provides in Art. 30 § 3
CAP that parties other than natural persons (including predominantly legal persons) act through
their statutory representatives empowered by statutory law or articles of association.

At this place, one should point to the specific status of the so-called Civil Code partnership,
governed by the provisions of the CC. Under Art. 860 § 1 CC, by a contract of partnership, the
partners commit to strive to achieve a common economic purpose by acting in a specified way,

3 C.f. judgment of the VAC in Poznan of 7 May 2013, file reference: 11 SA/Po 229/13, Legalis no. 780829.

39 GNIEWEK E. (ed.), Kodeks cywilny. Komentarz, Warszawa 2013, p. 83.

40 Ibid.

4 As a matter of example, c.f. judgment of the VAC in Gliwice of 10 February 2017, file reference: | SA/GI 1166/16, Legalis
0. 1597556.

42 Regarding the nature of that legal person, c.f. judgment of the SC of 11 May 1999, file reference: | CKN 1148/97, Legalis
no. 44463. Regarding the grant of personality by Art. 33 CC, c.f. judgment of the SAC of 22 June 1994, file reference:
SA/Wr 104/94, Legalis no. 38659. As regards the need to properly specify and represent the State Treasury, c.f. decision
of the SC of 8 January 2003, file reference: 11 CK 90/02, Legalis no. 56971.

4 GNIEWEK E. (ed.), Kodeks cywilny. Komentarz, Warszawa 2013, p. 83.

4 C.f. judgment of the VAC in Poznan of 23 June 2010, file reference: | SA/Po 226/10, Legalis no. 252845.

4 The articles of association, as mentioned in Art. 38 CC, may assume different forms, c.f judgment of the SC of 13 April
2012, file reference: | CSK 451/11, Legalis no. 490976.

4 1t should be remembered that a legal person is liable for acts of persons holding its managerial positions, c.f. judgment of
the Court of Appeal in £6dz of 2 November 2017, file reference: | ACa 1622/16, Legalis no. 1743645.

47 C.f. judgment of the SAC of 5 October 2010, file reference: | FSK 1657/09, Legalis no. 343526.
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especially by making contributions.*® As a result, a Civil Code partnership is not a separate
entity (separate legal subject®®), since it has neither legal personality®® nor legal capacity — these
are partners that act in commercial transactions.®® In fact, a Civil Code partnership gives rise to
consequences in the internal sphere (between partners),>? understood as “an undertaking
incurred by each of the partners vis-a-vis all other partners.”® As a result of the above, a Civil
Code partnership will also not be an entrepreneur in the understanding of the CC’s provisions.
That status is attributed to its partners.>* Such conclusions follow also from other provisions of
the CC, including in particular Art. 863 and Art. 875 CC, which refer to the joint property of
partners and to shares in that property or its specific assets and, at the same time, do not indicate
that the partnership has any assets.®® In light of the above, according to the legislator’s
assumption, parties to administrative proceedings in the understanding of the CAP’s provisions
and a vast majority of substantive law rules, upon fulfilment of the requirements set out in those
provisions and substantive law rules applicable to the given case, should be the partners of a
Civil Code partnership, and they should be indicated as parties.>® This conclusion is essential
insofar as incorrect addressing of a decision may lead to a situation in which the decision is
materially defective, and such defect should be remedied by way of extraordinary
proceedings.®’

IV. SUMMARY

A party to proceedings is a central institution of Polish general administrative procedure.
Special significance of that institution boils down to the fact that recognition of a given subject
as party to the proceedings is a precondition to the possibility of such proceedings being held.
In other words, complete absence of a subject®® or absence of a subject that may be considered
a party to administrative proceedings® leads to a situation in which an administrative procedure
may not proceed — it will not be initiated if this fact comes out prior to such initiation (as a
result of preliminary check)® or will be discontinued non-substantively (without any resolution

48 The construction of Civil Code partnership is derived from Roman law. In the doctrine of civil law, Civil Code partnerships
are treated as a legal form of economic cooperation, c.f. GNIEWEK E. (ed.), Kodeks cywilny. Komentarz, Warszawa 2013,
p.1425.

49 C.f. GNIEWEK E. (ed.), Kodeks cywilny. Komentarz, Warszawa 2013, p. 1426.

50 C.f. ULIASZ R., Komentarz do art. 860 Kodeksu cywilnego, In: Zatucki M., Kodeks cywilny. Komentarz, Warszawa 2019,
Legalis, and: judgment of the VAC in Warsaw of 5 May 2011, file reference: VIII SA/Wa 36/11, Legalis no. 372072,
judgment of the Court of Appeal in Biatystok of 26 October 2012, file reference: | ACa 484/12, Legalis no. 733714.

51 Such legal situation brings consequences in many legal branches, including tax law, c.f. resolution of the panel of 7 judges
of the SAC of 13 March 2017, file reference: Il FPS 5/16, Legalis no. 1575484, judgment of the VAC in Gliwice of 6
February 2019, file reference: | SA/GI 1066/18, Legalis no. 1881948, judgment of the VAC in Olsztyn of 27 September
2017, file reference: 1 SA/OI 300/17, Legalis n0.1730659, in labour law, c.f. judgment of the SC of 4 March 2015, file
reference: | UK 255/14, Legalis no. 1242096, or even in banking law, c.f. judgment of the SAC of 4 June 2013, file
reference: 11 FSK 1533/12, Legalis no. 763468. However, there are provisions in the Polish legal system which modify this
general assumption so as to attribute legal consequences to the partnership rather than its partners, c.f. judgment of the SAC
of 21 April 2017, file reference: | GSK 936/15, Legalis no. 1638128, otherwise: judgment of the SAC in Kielce of 27 June
2013, file reference: | SA/Ke 213/13, Legalis no. 1886185.

52 C.f. judgment of the Court of Appeal in Poznaf of 22 August 2012, file refrence: | ACa 602/12, Legalis no. 737677.

5 C.f. NOWACKI A., Komentarz do art. 860 Kodeksu cywilnego, In: Osajda K., Kodeks cywilny. Komentarz, Warszawa
2020, Legalis.

5 C.f. GNIEWEK E. (ed.), Kodeks cywilny. Komentarz, Warszawa 2013, p. 1425.

%5 C.f. judgment of the Court of Appeal in Bialystok of 26 October 2012, file reference: | ACa 484/12, Legalis no. 733714.

% C.f. judgment of the SAC of 18 October 2017, file reference: 1l OSK 2592/16, Legalis no. 1724635; otherwise: c.f.
judgment of the SAC of 12 April 2000, file reference: V SA 1935/99, Legalis no. 48834.

5 The SAC attaches such consequences to a decision being addressed to a Civil Code partnership, c.f. judgment of the SAC
of 8 May 2014, file reference: Il GSK 377/13, Legalis no. 951419.

% In relation to a deceased person, no administrative procedure may be initiated or conducted and no ruling (decision) may
be delivered, c.f. judgment of the SAC of 1 December 2015, file reference: | OSK 626/14, Legalis no. 1400130.

% The lack of a party to administrative proceedings should be distinguished from the lack of a subject at all, c.f. judgment of
the SAC of 1 October 2019, file reference: 11 OSK 2064/19, Legalis no. 2247318.

60 C.f. judgment of the SAC of 20 February 2019, file reference: 11 OSK 812/17, Legalis no. 1898908, judgment of the VAC
in Lublin of 17 May 2019, file reference: | SA/Lu 76/19, Legalis no. 1943467.
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in the case) if such fact comes out in the course of proceedings®® or if a given subject loses the
status of a party to pending proceedings. Having the status of a party to proceedings
predetermines also the possibility of exercising the rights under legal provisions.®? Proper
specification of the parties to proceedings is also essential from the point of view of the
resolution delivered by the public administration authority. Defective addressing of a decision,
I.e. its delivery to a subject other than a party may result in material defect of an administrative
decision. Proper specification of the parties to proceedings (their existence or absence) requires
that public administration authorities are familiar not only with the provisions of the CAP but
also provisions of other acts of different nature, including especially provisions of the CC.

In the light of the importance of the institution of party to proceedings, as discussed above,
the statutory regime should be complete and precise. The Polish Code of Administrative
Procedure requires to be supplemented in that area by the definition of legal interest. It is
postulated that such definition be introduced in Art. 28 k.p.a.

KEY WORDS
Parties to proceedings, administrative procedure, legal situation of a party to proceedings, legal
interests, legal obligations

KLUCOVE SLOVA
ucastnik spravneho konania, spravne konanie, pravny stav ucastnika konania, pravny zaujem,
zékonna povinnost’
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ABSTRACT

In this article, the author deals with alternative criminal measures, possibilities of their
imposition and execution in the Slovak Republic in comparison with selected European
countries, namely Spain, Italy, Portugal and Austria. By alternative measures the author
understands not only alternative sentences, but also alternatives to deprivation of liberty in
pre-trial proceedings and alternatives to imprisonment during its execution. The purpose of
this article is to analyze chosen alternative measures in selected countries, to compare them
with the Slovak national legislation and to look for inspiration for potential changes in the
Slovak national legislation.

ABSTRAKT

Autor sa v tomto clanku zaobera trestnopravnymi alternativiymi opatreniami, mozZnostami
ich ukladania a vykonu v Slovenskej republike v porovnani s vybranymi Statmi Eurdpy, a to
Spanielskom, Talianskom, Portugalskom a Rakiiskom. Alternativaymi opatreniami autor
chape nielen alternativne tresty, ale aj alternativy kpozbaveniu osobnej slobody
v predstidnom konani a alternativy k nepodmienecného trestu pocas jeho vykonu. Ucelom
tohto clanku je analyzovat' jednotlivé alternativne opatrenia vo vybranych Statoch, tieto

.....

potencialne zmeny slovenskej vnutrostatnej pravnej upravy.

I. INTRODUCTION

The issue of alternative measures is a reflection of the so-called concepts of restorative
sentencing and justice. A key aspect of the concept of restorative sentencing, respectively the
concept of restorative justice is an effort to find an alternative solution to criminal cases, not

' This scientific paper came with support and is the output of a research project of the Agency for the Support of Research

and Development in Slovak Republic in the framework of the project: Privatization of Criminal Law - substantive,
procedural, criminological and organizational - technical aspects; no. APVV-16-0362; Tento prispevok vznikol s
podporou a je vystupom rieSenia vyskumného projektu Agentury na podporu vyskumu a vyvoja v ramci projektu:
Privatizacia  trestného prava — hmotnopravne, procesnopravne, kriminologické a organiza¢no-technické aspekty; ¢.
APVV-16-0362.

JUDr., PhD., Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnick4 fakulta, Slovenska republika
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only in the area of substantive criminal law, but also in the area of criminal procedural law.
The system of restorative sentencing represents a way of treating offenders different from the
classical concept of retributive sentencing, or retributive justice (so-called punitive justice).
Retributive justice is generally associated with the notion of sentence, the imposition of which
on the offender is a basic access to solve the crime. On the other hand, restorative justice is
generally considered to be a process in which several parties are involved as a result of the
crime committed by offender and harm caused to the victim.” Restorative justice is built on
the idea of the existence of criminal justice, in which elements emphasizing the rights of
victims and the extrajudicial hearing of criminal cases are represented. This relatively new
concept in our conditions considers the crime primarily as harming one person by another.
Restorative justice is therefore often referred to as restoring justice.

Alternative measures in criminal law have recently had an irreplaceable place. Modern
legal systems of European countries already reflect the need to implement alternative
measures, because these measures can reduce the negative effects of imprisonment on the
offender and reduce negative economic effects on the country and at the same time the
protection of society is secured.

In this article, we will focus on the legislation of these alternatives in selected European
countries that are also members of the European Union, namely Spain, Portugal, Italy and
Austria and we will briefly compare it with the Slovak legislation.

In terms of the structure of the article, we will focus our attention on the following types of
alternatives:

1. Pre-trial alternatives, understood as alternatives to deprivation of liberty before the
conviction of the offender,

2. Alternative sentences (sanctions) understood as alternatives to unconditional
imprisonment,

3. Alternatives during the execution of imprisonment understood as alternatives that can be
used during the execution of imprisonment to shorten the duration of imprisonment.

1. What led European countries to implement alternative measures

There are several reasons that have led modern European countries to implement
alternative measures. The search for new forms of sentencing and new forms of justice is
inextricably linked with the development of society.® Countries have realized that
unconditional imprisonment does not always correct the offender. In addition, the offender is
able to absorb criminal influences in the prison facility that have an impact on his future
criminal career. Other reasons are of an economic nature, which are related to the cost of
imprisonment and the gradual overcrowding of the prisons, which can currently be seen as a
Europe-wide problem. However, reasons can also be found in strengthening the rights of the
victim and victims position in the criminal proceedings, where an alternative measure can
significantly help to eliminate the side effects of the crime and restore it to its original state, of
course in the case of less serious crimes. Other reasons that cannot be overlooked are
historical, social or geopolitical ones, including migration, especially in the countries of
southern Europe where criminality has increased and it consequently affects prison capacities
and causes prison overcrowding.’

3 KLATIK, J. a kol. Trestné pravo hmotné. Vieobecna &ast’. Plzefi : Vydavatelstvi a nakladatelstvi Ale§ Cenék, 2018. -

ISBN 9788073807252.

ALBRECHT, H. Sanction Policies and alternative measures to incarceration: European experiences with intermediate
and  alternative criminal penalties. Available on web:

https://www.unafei.or.jp/publications/pdf/RS No80/No80 07VE_Albrecht.pdf.

JUNGER-TAS, J. Alternatives to prison sentences. Experiences and developments. Studies on crime and justice, a series
from the Dutch research and documentation centre.1994. ISBN 90-6299-111-4. Available on web:
https://english.wodc.nl/binaries/ov-1994-01-full-text tcm29-77924.pdf.

4

https://doi.org/10.33542/SI1C2020-2-05 57


https://doi.org/10.33542/SIC2020-2-05

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 8. 2020, ¢islo 2

All selected European countries are aware of the need for a probation service to exist and
be strengthened, because the probation service is necessarily related to alternative measures. It
is the probation service that ensures the control and effective execution of alternative
measure6s and it is necessary to provide it with sufficient personnel, material and technical
support.

2. Slovak Republic

The Slovak Republic is a relative novice in the field of alternative measures, especially in
relation to the alternative sentences. New forms of justice have been enshrined in the Criminal
Code since 2006, but their use and actual implementation have encountered many legal or
organizational-technical obstacles and problems that have caused that these alternative
measures have not been imposed. A relative novelty in the Slovak Republic is the introduction
of electronic monitoring by Act no. 78/2015 Coll. on the control of the enforcement of certain
decisions by technical means, which has extended the possibilities for imposing alternative
measures and the effectiveness of their enforcement.’
Pre-trial alternatives

Pre-trial alternatives in the Slovak Republic include so-called reasons for the replacement
of custody® (bond, detention), among which we recognize the replacement of custody by a
guarantee of a trustworthy person or an interest association of citizens, a written promise of
the accused, replacement under the supervision of a probation and mediation officer, or a
financial guarantee (bail, deposit).

When replacing custody, the judge may impose one or more appropriate restrictions or
obligations, in particular

a ban on traveling abroad,

a prohibition on carrying out an activity in which a criminal offense has been committed,

a ban on visits to designated places,

the obligation to hand over a legally held weapon,

a ban on moving away from the place of residence or residence itself, except under

defined conditions,

e the obligation to appear regularly or at a specified time at a state body designated by the
court,

e aban on driving a motor vehicle and the handing over a driving license,

e a ban on contact with certain persons or a prohibition on intentionally approaching a
person at a distance of less than five meters,

e the obligation to deposit funds for the purpose of securing the injured party's claim for
damages,

e prohibition or restriction of contact with the designated person in any form, including

contact by electronic communications service or any other similar means; or

FERENCIKOVA, S. Moznosti aplikacie initititu probécie pri vykone detencie. In: Aplikacia novych pristupov k &loveku
v kontexte mediacnej a probacnej prace : zbornik prispevkov z medzinarodnej vedeckej konferencie Dni probacie a
mediacie. PreSov : PreSovska univerzita v PreSove, 2017. - ISBN 9788055518206.

See, for example:

KLIMEK, L. Execution of Electronic Monitoring in Slovak Criminal Justice. In Academic International Conference on
Interdisciplinary Legal Studies, Vol. 10. Oxford Conference Series. Livingston: FLE Learning, 2019, ISBN 978-1-
911185-  90-1, pp. 22-29. KLIMEK, L. Costs of Electronic Monitoring in Slovak Criminal Justice. In Academic
International ~ Conference on Social Sciences and Education. Cambridge Conference Series. Vancouver: FLE Learning,
2019, ISBN 978- 1-913016-23-4, pp. 8- 13. KLIMEK, L. — KLATIK, J. Electronic Monitoring in Slovak Criminal
Justice. In HAJEK, P.—  VIT, O. Innovations in Science and Education. CBU International Conference Proceedings
2019. Prague: CBU Research Institute, 2019, ISBN 978- 80-907722-0-5, pp. 459-463.

Provisions of § 80 et seq. of the Slovak Criminal Procedural Code.
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e a prohibition on staying in the vicinity of the designated person's residence or in the
designated place where such person is staying or visiting.’

Custody in the conditions of the Slovak Republic is not understood as a sentence, but as a
measure used to ensure the presence of the accused for the purposes of criminal proceedings.
We recognize three basic types of custody, namely flee, collusion (influencing) and
prevention custody. We also recognize anti-terrorism custody and others.

Alternative sentences

Alternative sentences that compete with unconditional imprisonment include Home prison
(detention), Compulsory work, Financial sentence (fine), The ban of participation in public
events, Conditional suspension of imprisonment, Conditional suspension of imprisonment
with the probation supervision and Expulsion.

Home prison' (detention), its front-end type, can currently be imposed for crimes with a
maximum imprisonment of up to ten years. This sentence has undergone several legislative
changes. The purpose of this sentence is that the offender will serve the entire sentence in a
chosen dwelling while using electronic monitoring. The offender is not excluded from
everyday life, he can work, shop and move at the time determined by the court, which
undoubtedly affects the subsequent reintegration of the offender into everyday life after
serving this sentence, because social, family or work ties and relationships have not been
broken''.

Compulsory work'? is another typical alternative sentence for less serious crimes. It is
interesting that it can be imposed only with the consent of the offender, because not every
country, using this sentence, requires the consent of the offender for its imposing.
Compulsory work can be imposed in an extent of forty to three hundred hours. The offender is
obliged to perform the sentence of compulsory work personally, in his free time without the
right to be paid.

Financial sentence” (fine) is another necessary alternative in the system of alternative
sentences, especially in the case of property and economic crimes or crimes where imposition
of financial sentence is necessary for society protection and punishing the offender.

The ban on participation in public event'® is the latest alternative sentence and its purpose
is to eliminate the offender's access to events in which his participation is from a
criminological point of view, the cause of the crime. It is especially effective in relation to
sport events for non-adaptable fans.

Conditional suspension'’ of imprisonment and conditional suspension of imprisonment
with probation supervision are other alternatives for less serious crimes. The purpose of these
alternatives is that imprisonment is imposed by a court to offender, but it is suspended on a
probationary period of up to five years. If the offender leads a proper life during the
probationary period, he does not have to serve imprisonment.

Expulsion'® is also considered by some authors as an alternative sentence, the purpose of
which is to exclude a person (offender) from the country in which he commits crime and
prohibit his entry into the territory of the country if the crime is related to the need to protect
the country and public order.

9
10
11

Provisions of § 82 of the Slovak Criminal Procedural Code.

Provision of § 53 of Slovak Criminal Code.

TOTHOVA, V., FERENCIKOVA, S. Innovation in criminal policy of imposing alternative sanctions in Slovak Republic.
In: CBU International Conference Proceedings 2019: Innovations in Science and Education: March 20-22, 2019, Prague,
Czech Republic. - Praha: CBU Research Institute, 2019. - ISBN 9788090772212.

12 Provisions of § 54 and 55 of Slovak Criminal Code.

13 Provisions of § 56 and 57 of Slovak Criminal Code.

14 Provision of § 62a of Slovak Criminal Code; Effective from 2014.

Provisions of § 49 et seq. of the Slovak Criminal Code.

16 Provision of § 65 of Slovak Criminal Code.
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Alternatives during execution

Conditional release from imprisonment (Parole) is an important institute for offenders
who have shown during the execution in prison that they can behave properly, have shown
that they have learned from their failure, regret their crime and will be able to lead a proper
life. Legislation dealing with conditional release from imprisonment always depends on
criminal policy of the country and is related to realistic conditions for the execution of
imprisonment, for example prison overcrowding. It is a very popular and requested institute.
In the Slovak Republic offender can be released after half, two thirds, or three quarters of the
imprisonment imposed. It depends on the seriousness of the crime. Offenders sentenced for
life imprisonment may be released on parole at the earliest after serving twenty five years of
imprisonment.

The back-end type or Conversion of the remainder of imprisonment into a home prison
(detention) is a relatively new institute that allows the offender to serve the last part of the
imprisonment in a home prison (detention). So far, this institute is not very popular, because
offenders significantly prefer parole.

3. Spain

Regarding to increasing a prison population in Spain, politicians pointed out the need to
continue providing more importance to development of alternatives to short sentences of
imprisonment. It all started in 2000. The implementation of alternatives measures was, along
with others, one of the government strategies to reduce or control prison numbers.

Alternative sentences

We can recognize two main alternative sentences in Spanish legislation, Suspension and
Substitution of imprisonment.

Suspension'’ of imprisonment is possible for sentences up to two years. It is used for
example for first time offenders with the possibility of the fulfilment of other obligations. It is
also available for offenders with serious illness or with incurable disease, when it is not
necessary to fulfil requirements. If the offender committed a crime because of his dependence
on drugs for imprisonment up to five years, it can be imposed only with combination of
detoxification programs.

Substitution'® of imprisonment is a real alternative, where imprisonment is substituted by
one of alternatives, or combination of alternatives. Imprisonment can be substituted by Fine
for sentences up to one year, by Community service for sentences up to one year. One day of
imprisonment equals one day of work. The offender is obliged to render assistance unpaid in
certain activities of public interest, which may include to repair on the damage caused or to
support victims as well as participation in workshops or education training or retraining,
labor, cultural, traffic, sexual and so on. Permanent location is another alternative for
sentences of imprisonment up to six months. One day of imprisonment equals on day of
permanent location. The last one is Expulsion for foreigners, combined with prohibition to
come back to Spain.

In the case of Suspension and Substitution of imprisonment the court may also impose
obligations and duties, for example:

e Prohibition to visit a certain place,

e Prohibition to approach the victim, or his relatives or other persons determined by the
court or to communicate with them,

e Prohibition to leave the residence without authorization by a court,

e Personal appearance in court or police station,

Provisions of § 80 — 87 of Spanish Criminal code.
Provisions of § 88 and 89 Spanish Criminal code.
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e Participation in training, labor, employment, cultural programs, driver and traffic
education, sexual and environmental defense training program, animal protection program
or similar activities,

e Other duties imposed by court for resocialization with the offender's approval, as long as
these are not contrary to offender personal dignity.

Alternatives during execution

Very interesting is possibility to substitute imprisonment during its execution by
Expulsion' for foreigners and imprisonment up to six years. Imprisonment can be substituted
by expulsion or prohibition to come back in five to ten years. It is necessary that offender has
served already three quarters of the sentence. Foreigner may not be allowed to return to Spain
within ten years from the date of his expulsion in any case. Slovak legislation does not use
expulsion as an alternative during execution of imprisonment.

Parole (Conditional release from imprisonment) is very important institute. General
requirement is that offender has served three quarters of sentence and has favorable prognosis
of social reintegration. There are also exceptional circumstances to encourage collaboration in
the treatment (overtaking possibility of release upon completion of two thirds or half of the
sentence, in consideration of the merits contracted by participating in continuous and
profitably own activities). And special circumstances provided for cases of elderly or sick
offenders, where is possible temporary release without prior compliance requirement on
humanitarian grounds, difficulty and little danger crime, those punishable by seventy or more
years old, as well as seriously ill with incurable diseases.*’

Electronic monitoring is also considered as alternative, which allows a specific form of
sentences serving in open regime, replacing mandatory minimum time staying at the
establishment by electronic means or other suitable control systems. The prison
administration currently has the following electronic surveillance:

e By bracelets monitoring system for telephone service or via switched network (fixed) or
via mobile, through the so-called cell units,

e Voice verification systems, both through fixed telephones on the control sites, or through
devices that transmit information using cell lines,

e Continuous monitoring systems internally by GPS technologies that allow the
Administration to know the geographical location of the subject at all times, and it
establishes areas of mandatory stay or unauthorized access (areas of inclusion or
exclusion),

e Mobile monitoring units to control inmates with telematic bracelets in different usual
locations (for example the workplace),

e Combined systems of location with telematic systems bracelets with alcohol control
remotely.

4. Portugal

One of the reasons for considering alternative measures in Portugal was big mortality in
Portuguese prison facilities. They wanted to reduce prison population and make imprisonment
more effective by thinking of alternatives. With the financial crisis of 2008-2009 the prison
overcrowding alarm sounded again. An ambitious mega-prison building program ran out of
funding. The government attempted to remedy the problem of overcrowding by stuffing more
beds into existing facilities. Yet the problem continued to grow with prison population

19
20

Provision of § 89 of Spanish Criminal Code.

OCANA M., Alternatives to prison is Europe Spain. European Prison Observatory. Alternatives to detention. 2015, ISBN
978-88-98688-18-0. Available on web:  http://www.prisonobservatory.org/alternatives/ ALTERNATIVES%20TO
%20PRISON %20%20EUROPE.%20SPAIN.pdf.
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reaching 120% of the capacity. Using electronic monitoring is nowadays important in
Portugal. Electronic monitoring was subject of many public debates and various studies. It
was first legislated in 1999 and codified in 2001. After a trial period (2002-2004) involving
pre-trial detainees, it became an option for the application of other existing alternative
measures by the courts. Its application may be, in practical terms, the most significant
alternative measure in the Portuguese system.

Pre-trial alternatives

We found out that Portugal has many options of pre-trial alternatives. First, Term of
identity and residence is an alternative to pre-trial detention. This measure may be imposed by
the police authority once the individual has been charged. This measure consists of
requirement of presentation to authorities and to inform of any change of address for more
than five days.

Bail is an alternative to pre-trial detention and consists of paying an amount
set by the court. If the offender cannot to afford pay bail, the court may substitute bail for any
other measure. The amount of bail depends on the type of the crime, damages that may have
occurred and the socioeconomic situation of the offender.

Mandatory periodic presentation is another alternative to pre-trial detention. It can be
applied in cases with potential sentences of more than six months of imprisonment. The
offender is obliged to present himself periodically (the period determined by the court) at
some official location, such as a police station, or a courthouse. It is very similar to
probationary supervision in the Slovak legislation.

Suspension of work, function, activities or rights can be applied to crimes with a maximum
sentence to two years of imprisonment. The offender may be ordered to suspend any
professional activity or any other occupation, parental rights, rights to manage property or any
other rights according to the crime.

Prohibition and imposition of activities as another alternative can be applied to crimes with
a maximum imprisonment to three years. Access to some areas, possessing items such as
weapons, or contacting with certain individuals can be prohibited.

Conditional Suspended case is an alternative to pre-trial detention. The case may be
suspended upon request of the accused to the Prosecutor’s Office or by the prosecutor’s own
initiative. The case may be suspended for up to two years. If the accused complies with all
suspension, duties and obligations throughout the duration of the suspension, the case is then
dismissed.

House arrest (home prison, or detention in pre-trial proceedings) is another alternative to
pre-trial detention. The individual may not leave the place of residence (private residence,
treatment center or health care facility) in prescribed time without prior authorization.
Offender can be authorized to work. Usually electronic monitoring is being used.

Alternative sentences

Some alternative sentences in Portugal are very similar to Slovak alternatives. Some are
the total novelty and inconceivable in Slovak legislation.

Community service™” is a typical alternative sanction, which can be applied as substitution
for imprisonment of up to two years and requires the consent of the individual as in the
Slovak Republic. This sanction consists of unremunerated services for the state, other
collective public entities or private entities whose aims may be considered as the public
interest. Each day of the imprisonment corresponds to one hour of work, to a maximum of

2l DORES, A., PONTES, N., LOUREIRO, R. Alternatives to prison Europe Portugal. European Prison Observatory.

Alternatives to detention. 2015, ISBN 978-88-98688-20-3. Available on web:
http://www.prisonobservatory.org/alternatives/ ALTERNATIVES%20TO%20PRISON%20IN%20EUROPE.%20PORTU
GAL.pdf.

22 Provision of § 58 of Portuguese Criminal Code.
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four hundred and eighty hours. The work can be performed on weekdays, weekends or
holidays. If the offender is employed, the community service cannot interfere with the
performance of employment.

Suspended sentence of imprisonment™ is an alternative sanction which can be used as
alternative to maximum three years of imprisonment. The court considers personality of
sentenced, circumstances and behavior of the sentenced and so on. The court also imposes the
suspension period, which is fixed between one and five years counting from the time the
sentence had become definite.

Substitution of imprisonment sentence is an alternative sanction for sentences not higher
than one year. Imprisonment can be substituted for a fine or for another sentence, with the
exception of cases where imprisonment is necessary to prevent future crimes. If the individual
fails to pay the fine, imprisonment must then be served.

Home prison (detention) is an alternative sanction based on electronic monitoring and with
the consent of the offender, what we find very interesting comparing to the Slovak legislation.
The court may impose this alternative for sentences up to a maximum of one year
(or up to two years, if the subject is younger than twenty one or older than sixty five, has a
serious disease or disability, is in charge of minors or has someone dependent for care).

Imprisonment by free days>* is a partially alternative sanction for sentences up to a
maximum of one year. The court may permit the sentence to be served on the weekend. Semi
imprisonment regime® is a partially alternative sanction for sentences of up to one year. The
court may permit the sentence to be served in prison but with permission to leave daily to
work or to attend school. This alternative requires the consent of the individual. Imprisonment
by free days is impossible in the Slovak legislation. Semi imprisonment regime is very similar
to execution of imprisonment in an open section in a prison facility with a minimum degree of
guarding in the Slovak Republic.

Alternatives during execution of sentence

Parole (Conditional release from imprisonment) is included in the work of the Probation
Department. It consists of the earlier release, upon completion of a prescribed minimum,
always with the consent of the individual.

Sentence modification for need is not a typical alternative. This measure permits the
exceptional release of sick offenders.

S. Italy

Between 2000 and 2005, Italy has ratified three Acts having a great impact on the
increasing of prison population, the Act on immigration (2002), the Act on drugs (2006) and
the Act on strengthening punishments and making the access to alternatives to imprisonment
more difficult or even impossible for recidivists (2005). As the only reaction to prison
overcrowding, in 2006 the Parliament ratified a pardon, after prison population restarted
unavoidably growing. In January 2010, the Government declared a state of emergency in
relation to the penitentiary system. It started to take measures aiming at decreasing the
number of prisoners, first of all with the possibility of serving the last part of the sentence at
home. In January 2013 the European court of Human rights convicted Italy for violation of
art. 3 in relation to prison overcrowding. It was a pilot-judgment, which imposed Italy to
solve the systemic problem of overcrowding within one year. Italy reacted with new acts by
strengthening alternative measures and reducing of sentenced for good behavior. These
normative changes have contributed to the decrease of prison population.”

23
24
25
26

Provisions of § 50 - 57 of Portuguese Criminal Code.

Provision of § 45 of Portuguese Criminal Code.

Provision of § 46 of Portuguese Criminal Code.

MARIETTI, S. Alternatives to prison Europe Italy. European Prison Observatory. Alternatives to detention. 2015, ISBN
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Pre-trial alternatives

Italy legislation has many pre-trial alternatives comparing to the other examined countries.
Home detention (prison) is ordered by judge, when offender is not authorized to leave his
home or another private house. Usually electronic monitoring is used. The judge can prohibit
or limit the communication between the offender and people not living with him. If the
offender has no other means of support, the judge can permit him to leave the established
place for the minimum time necessary to provide his needs or to work.

Then we recognize Prohibition to leave the Country, which is ordered by judge, when the
offender is not allowed to leave the country without permission. Other is the Requirement to
report all the information about work activities and residence to police on a periodic basis.
Prohibition to visit the home is used when the offender is obliged to leave the house where his
family lives, if adding prohibitions to frequency places that are often visited by some
members of the family are needed and the obligation of economically contributing to the
family life. Prohibition to visit places visited by the victim is special prohibition to visit places
frequented by victim or persons having some kind of emotional relationship with the victim.
Prohibition or obligation to live in some specified places is used when it is necessary to keep
or keep out the offender in a specified place. Then we recognize other pre-trial alternatives in
Italy as, Suspension of parental rights, Suspension from a public office or service, Temporary
interdiction from performing professional activities.

,Messa alla prova,, as pre-trial alternative can be used in case of crimes punishable with no
more than four years of imprisonment, when the offender has the possibility of requiring the
suspension of the criminal proceeding. If the suspension is conceded, the person is put on
probation under the control of the social services and with a program to be followed. The
program involves actions directed to the restoration of the damage caused by the offence. The
suspension of the criminal proceeding on probation cannot be conceded more than once. The
positive ending of the probation extinguishes the crime.”’

Alternative sanctions

Financial sanction (Fine) is an alternative to imprisonment. There are two kinds of
financial sanctions called ,,multa“ and ,,ammenda“ depending on the seriousness of the crime.
The ‘multa’ consists of the payment to the State of an amount between 50 € to 50.000 €. The
‘ammenda’ consists of the payment to the State of an amount of money between 20 € and
10.000 €.

Semi-imprisonment is an alternative which can be used for the imprisonment lower than
six months. Offenders are is obliged to spend at least ten hours per day in special prison
sections. One day of imprisonment equals to one day of semi-imprisonment. The number of
hours and the location depends on working or educational needs of the sentenced. Semi-
imprisonment involves also other duties and obligations. If these are not respected by the
sentenced, semi-imprisonment is converted into imprisonment.

Supervised liberty. Sentence to three months of imprisonment or lower can be substituted
with the prohibition to leave the Municipality in which the offender lives (except in case of
authorization granted time by time for working, educational, familiar or health reasons). One
day of imprisonment equals to two days of supervised liberty. Supervised liberty involves also
other duties and obligations, for example to go at least once a day to the law enforcement
station, the driver license suspension, the passport withdrawal and so on. The surveillance

978-88-98688-21-0. Available on web: http://www.prisonobservatory.org/alternatives/ ALTERNATIVES%20TO
%20PRISON  %20IN%20EUROPE.%20ITALY .pdf.

MARIETTI, S. Alternatives to prison Europe Italy. European Prison Observatory. Alternatives to detention. 2015, ISBN
978-88-98688-21-0. Available on web: http://www.prisonobservatory.org/alternatives/ ALTERNATIVES%20T0%20
PRISON% 20IN%20EUROPE.%20ITALY .pdf.
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judge can involve the social services in interventions directed to the social reintegration of the
offender.

Expulsion of the irregular foreigner. Imprisonment imposes for unintentional crimes
considered to be lower than two years of imprisonment can be substituted with the offender’s
expulsion from Italy in case of irregular foreigners.

Community service is an alternative sanction, which consists in unpaid work in favor of
the community, public authorities or private organizations. Community service requests the
offender’s consent what is common in examined countries.

Alternatives during execution of sentence

The Italian penitentiary law provides more alternatives during execution of imprisonment,
which include Involvement in social service programs (being free and having a program to be
followed), semi-liberty (being free during part of the day and spending the night in prison)
and home detention (serving the sentence at home). It also provides the possibility of working
outside prison. Finally, it provides the possibility of spending some days at home and the
possibility of having a reduction of imprisonment of forty five days (raised to seventy five
days during the years of the emergency related to prison overcrowding) for semester if the
sentenced respects prison rules. Then Italian penitentiary law provides Community service,
Expulsion of the foreign prisoners and Parole - Conditional release from imprisonment as
alternatives during execution of imprisonment.

6. Austria

In Austria, government also recognized the need to seek new forms of justice, from
probation and mediation to other alternative measures.” In this regard, we dare to say that
Austria had a great inspiration in Germany.
Pre-trial alternatives

Detention in Austria can be replaced by institutes which are also regulated in procedural
rules, as well as by others. As a "milder substitute for detention" is used:

e a promise that the accused will not flee or hide until the termination of the criminal
proceedings, nor will he leave his place of residence without the permission of prosecutor,

e apromise that the accused will not try to obstruct or complain about investigation,

e in the case of domestic violence, a promise to refrain from any contact with the victim, not
to enter a particular apartment and its immediate surroundings, or not to violate the entry
ban, including the removal of all keys from the apartment,

e the order to live in a certain place, with a certain family, to avoid certain flats, certain
places or certain contacts, to avoid alcoholic beverages or other addictive substances or to
get engaged in organized work,

e an order to report any change of residence or to report to the police or another place at

certain intervals,

temporary withdrawal of passports, motor vehicle documents or other authorizations,

preliminary social guardianship,

provision of security,

an order with the consent of the accused to undergo addiction treatment, medical care,

psychotherapy, or a medical measure.”

These alternatives are very similar to the Slovak legislation.

2 STREMY, T:, KLATIK, J. Alternativne tresty. Bratislava : C.H. Beck, 2018, ISBN 978-80-89603-56-5.
»  BUCEKOVA, M. Podmienky rozhodovania o vizbe v Rakisku. In. Magister Officiorum 3/2012. Available on web:
http://www.ucps.sk/ PODMIENKY ROZHODOVANIA O VAZBE V_RAKUSKU.
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Austrian criminal procedural law also recognizes the so-called domestic detention, which
is carried out in the place of residence in which the accused has established his residence. The
accused is not taken out of his social environment, lives in orderly living conditions and
agrees to his observation through appropriate means of electronic surveillance. Leaving the
place of residence is not permitted, with the exception of going to the place of employment or
preparation for employment, in order to obtain the necessary things for life and to receive the
necessary medical assistance.

Alternative sentences

Home prison in Austria is not regulated as a typical alternative to imprisonment as in the
Slovak Republic, but applies as a specific form of serving imprisonment, but it also can be
replaced by the pre-trial detention as described above. Since 2010, electronically monitored
home prison has been enshrined in Austrian law. Depending on this, electronically monitored
home prison can replace the execution of imprisonment in full (front-end type) or only after
the execution of part of the sentence (back-end type). The Austrian legislation thus makes the
serving of a sentence in the form of a home prison on the offender's activity, since he must
express an interest in the home prison imposing and express his consent by requesting such a
form of imprisonment.

Compulsory work or community service used to be served as an alternative sentence first
for juvenile offenders. Only later, since 2000, it has been possible to impose this sentence on
adult offenders. It cannot be imposed as a separate sentence as in the Slovak Republic, only as
an alternative to imprisonment with a maximum of two hundred forty hours, a maximum of
eight hours per day and forty hours per week.”

Financial penalty (fine) is other alternative, the difference from the Slovak Republic is that
it is imposed in the form of daily fines.

Alternatives during execution of sentence

In principle, these alternatives identified as same as in several states, namely Conditional
release from imprisonment (Parole) with similar conditions as in other states, namely the
execution of a certain part of the sentence and decent behavior without a prognosis of
recidivism) and Back-end type of home prison.

7. Comparative evaluation

By comparing the legal systems of the examined European countries in the field of
alternative measures, we found that these are indeed in many ways similar, partly harmonized,
nevertheless we still find a number of differences and inspirations for changes in Slovak
legislation.

Differences can be justified by several factors. There is no doubt that geopolitical and
historical aspects in particular need to be taken into account.

It 1s also necessary to take into account that not all alternatives are alternatives in our
Slovak understanding. These alternatives are various exceptions, respectively institutes that
are flexible but not pure alternative measures compared to our Slovak national legislation.

Pre-trial alternative measures in Portugal, Italy, but also Austria are a great inspiration for
Slovak criminal law. For example, home detention (custody) is nothing new and exceptional
in the examined countries or in other countries. However, the Slovak criminal law regulation
does not recognize home detention (custody), what we consider as a huge negative. Many
offenders prosecuted for a crime do not belong to the prison environment and living in a
prison environment can have destructive effects on their mental health and psyche and can

30 RIDERSTALLER, J. Alternatives to custody for young offenders. International juvenile justice observatory. Available on
web: http://www.oijj.org/sites/default/files/baaf austrial.pdf.
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affect their future lives. And especially in cases where the offender is not facing an
unconditional sentence of imprisonment.

Otherwise, other alternative measures in pre-trial proceedings are very similar to the
reasons for replacing detention (custody) under the Slovak Criminal Procedural Code.

In relation to alternative sentences, practically every examined legislation knows the
conditional suspension of the execution of imprisonment, compulsory work, a fine, or home
prison. These are typical alternative sentences of modern European legal systems. What
would be an absolute novelty in the conditions of the Slovak Republic is Imprisonment by
free days in Portugal, when the offender is serving imprisonment on weekends. What is also
worth mentioning is the Semi imprisonment regime in Portugal or Italy, which has similar
features to the execution of imprisonment in an open section of a prison facility with a
minimum degree of guarding. These alternatives are inspiring, but unthinkable in the current
conditions of the Slovak Republic. Greater flexibility in the prison system and special prison
facilities would be needed if we want to think about these alternatives. These are all
alternative institutes that can be used to inspire and significantly improve the national Slovak
legislation, which appears to be slightly rigorous and conservative in comparison with the
examined countries.

Common alternative measures during the execution of imprisonment include, in particular,
parole and back-end type of home prison (detention). Even in relation to these measures, the
Slovak Republic can seek inspiration in the legal systems of the examined countries.

As for the comparison among individual states, perhaps the biggest intersections can be
seen between the Slovak Republic and Austria, which is certainly caused by the geopolitical
situation, economic orientation, legal principles, common borders and history within one
country. For example, Spain has the largest intersections in the examined area with Portugal,
but also with Italy.

II. CONCLUSION

Legislation according to alternative measures is currently necessary in modern criminal
law. European countries are struggling with many existential problems in the area of criminal
law, and effective regulation and implementation of alternative measures is one of the
solutions.

The Slovak Republic is a newcomer to alternative measures but is working to improve
alternative institutes. However, we are convinced that more can be done in the area of
alternative measures.

That is why the purpose of this article was to map and analyze the issue of alternative
measures in other European countries such as Spain, Italy, Portugal and Austria, as these
countries have better developed legislation in many areas.

In functioning systems, it is possible to look for inspiration and knowledge, and it is also
necessary to think about potential legislative changes in the Slovak Republic, especially in the
area of alternatives to detention (custody) in criminal proceedings, or more effective
execution of alternative sentences for less serious crimes. We believe that the academic public
can also contribute to these issues by summarizing alternative institutes in European
countries.
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alternative measures, alternative sentences, imprisonment, parole, selected European countries

KLUCOVE SLOVA

alternativne opatrenia, alternativne tresty, trest odnatia slobody, podmieneéné prepustenie,
vybrané §taty Europy

https://doi.org/10.33542/SI1C2020-2-05 67


https://doi.org/10.33542/SIC2020-2-05

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 8. 2020, ¢islo 2

BIBLIOGRAPHY

1.

10.

1.

12.

13.

ALBRECHT, H. Sanction Policies and alternative measures to incarceration: European
experiences with intermediate and alternative criminal penalties. Available on web:
https://www.unafei.or.jp/publications/pdf/RS No80/No80 07VE_Albrecht.pdf.
BUCEKOVA, M. PODMIENKY ROZHODOVANIA O VAZBE V RAKUSKU. In. Magister
Officiorum 3/2012. Available on web:
http://www.ucps.sk/PODMIENKY ROZHODOVANIA O VAZBE V_RAKUSKU.
DORES, A., PONTES, N., LOUREIRO, R. Alternatives to prison Europe Portugal.
European Prison Observatory. Alternatives to detention. 2015, ISBN 978-88-98688-20-3.
Available on web:
http://www.prisonobservatory.org/alternatives’/ ALTERNATIVES%20TO%20PRISON%2
0IN%20EUROPE.%20PORTUGAL.pdf.

. FERENCIKOVA, S. Moznosti aplikdcie institiitu probdcie pri vykone detencie. In:

Aplikéacia novych pristupov k ¢loveku v kontexte mediacnej a probacnej prace : zbornik
prispevkov z medzinarodnej vedeckej konferencie Dni probéacie a mediécie. - PreSov :
PreSovska univerzita v PreSove, 2017. - ISBN 9788055518206.

. HOCHMAYR, G. Elektronisch iiberwachter Hausarrest, Zur Regelung in Deutschland

und Osterreich. In Zeitschrift fiir Internationale Strafrechtsdogmatik [www.zis-
online.com]. 2012, ro¢. 6, ¢ 11 [cit. 2016-02-28] Dostupné na internete:
http://www.zisonline.com/dat/artikel/2012 11 712.pdf.

JUNGER-TAS, J. Alternatives to prison sentences. Experiences and developments. Studies
on crime and justice, a series from the Dutch research and documentation centre.1994.
ISBN 90-6299-111-4. Available on web: https://english.wodc.nl/binaries/ov-1994-01-full-
text tcm29-77924.pdf.

. KLATIK, J. akol. Trestné prdavo hmotné. Vieobecnd cast. Plzen : Vydavatelstvi a

nakladatelstvi Ales Cenék, 2018. - ISBN 9788073807252.

. KURUCOVA, V. Uspech trestu domdceho vizenia v okolitych krajindach - navod pre nds?.

In Zahrani¢ni vlivy na vnitrostatni pravo. Praha: Leges, 2014. ISBN 978-80-7502- 017-8,
s. 121-1209.

. MARIETTI, S. Alternatives to prison Europe Italy. European Prison Observatory.

Alternatives to detention. 2015, ISBN 978-88-98688-21-0. Available on web:
http://www.prisonobservatory.org/alternatives/ ALTERNATIVES%20TO%20PRISON%?2
0IN%20EUROPE.%20ITALY .pdf.

OCANA M., Alternatives to prison is Europe Spain. European Prison Observatory.
Alternatives to detention. 2015, ISBN 978-88-98688-18-0. Available on web:
http://www.prisonobservatory.org/alternatives/ ALTERNATIVES%20TO%20PRISON%?2
0IN%20EUROPE.%20SPAIN.pdf.

PADFIELD, N, van ZYL SMIT, D., DUNKEL, F. Release from Prison. European policy
and practice. 2010. Routlege. Available on web:
https://books.google.sk/books?1d=RABSrEEQtoUC&pg=PA198&dq=conditional+release
+rom+prison&hl=cs&sa=X&ved=0ahUKEw;8mvWV_ _PoAhW6RhUIHcaYDLEQGAEI
JzA A#tv=onepage&q=conditional%20release%20from%?20prison& f=false.
RIDERSTALLER, J. Alternatives to custody for young offenders. International juvenile
justice observatory. Available on web:
http://www.oijj.org/sites/default/files/baaf austrial.pdf.

ROMZA, S. Alternativne spésoby vykonu trestov. - Kosice : Univerzita Pavla Jozefa
Safarika v Kogiciach, 2018. - ISBN 9788081526534

https://doi.org/10.33542/SI1C2020-2-05 68


https://doi.org/10.33542/SIC2020-2-05
http://www.ucps.sk/PODMIENKY_ROZHODOVANIA_O_VAZBE_V_RAKUSKU
http://www.prisonobservatory.org/alternatives/ALTERNATIVES%20TO%20PRISON%20IN%20EUROPE.%20PORTUGAL.pdf
http://www.prisonobservatory.org/alternatives/ALTERNATIVES%20TO%20PRISON%20IN%20EUROPE.%20PORTUGAL.pdf
http://www.zisonline.com/dat/artikel/2012_11_712.pdf
https://english.wodc.nl/binaries/ov-1994-01-full-text_tcm29-77924.pdf
https://english.wodc.nl/binaries/ov-1994-01-full-text_tcm29-77924.pdf
http://www.prisonobservatory.org/alternatives/ALTERNATIVES%20TO%20PRISON%20IN%20EUROPE.%20SPAIN.pdf
http://www.prisonobservatory.org/alternatives/ALTERNATIVES%20TO%20PRISON%20IN%20EUROPE.%20SPAIN.pdf
https://books.google.sk/books?id=RABSrEEQtoUC&pg=PA198&dq=conditional+release+from+prison&hl=cs&sa=X&ved=0ahUKEwj8mvWV__PoAhW6RhUIHcaYDLEQ6AEIJzAA#v=onepage&q=conditional%20release%20from%20prison&f=false
https://books.google.sk/books?id=RABSrEEQtoUC&pg=PA198&dq=conditional+release+from+prison&hl=cs&sa=X&ved=0ahUKEwj8mvWV__PoAhW6RhUIHcaYDLEQ6AEIJzAA#v=onepage&q=conditional%20release%20from%20prison&f=false
https://books.google.sk/books?id=RABSrEEQtoUC&pg=PA198&dq=conditional+release+from+prison&hl=cs&sa=X&ved=0ahUKEwj8mvWV__PoAhW6RhUIHcaYDLEQ6AEIJzAA#v=onepage&q=conditional%20release%20from%20prison&f=false
http://www.oijj.org/sites/default/files/baaf_austria1.pdf

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 8. 2020, ¢islo 2

14. STREMY, T., KLATIK, J. Alternativne tresty. Bratislava : C.H. Beck, 2018, 288s, ISBN
978-80-89603-56-5.

15. TOTHOVA, V., FERENCIKOVA, S. Innovation in criminal policy of imposing
alternative sanctions in Slovak Republic. In: CBU International Conference Proceedings
2019: Innovations in Science and Education : March 20-22, 2019, Prague, Czech
Republic.- Praha : CBU Research Institute, 2019. - ISBN 9788090772212.

16. Criminal Code of the Kingdom of Spain. Available on  web:
https://www.legislationline.org/download/id/6443/file/Spain CC_am2013 en.pdf.

17. Criminal Code of Portugal. Available on web:
https://www.legislationline.org/download/id/4288/file/Portugal CC 2006 en.pdf.

18. Criminal Code of Slovak Republic.

19. Criminal procedural Code of Slovak Republic.

CONTACT DETAILS OF THE AUTHOR
JUDr. Lukas Michal’ov, PhD.

Assistant Professor

Pavol Jozef Safarik University in Kogice
Faculty of Law, Department of Criminal Law
Kovacska 26, 040 75 KoSice

E-mail: lukas.michalov@upjs.sk

Tel.: +421 55234 4148

https://doi.org/10.33542/SI1C2020-2-05 69


https://doi.org/10.33542/SIC2020-2-05
https://www.legislationline.org/download/id/6443/file/Spain_CC_am2013_en.pdf
https://www.legislationline.org/download/id/4288/file/Portugal_CC_2006_en.pdf

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 8. 2020, ¢islo 2

PROJEVY ZASADY,KONTRADIKTORNOSTI V CESKEM
TRESTNIM A CIVILNIM PROCESU

REFLECTION OF THE PRINCIPLE OF CONTRADICTORY
IN THE CZECH CRIMINAL AND CIVIL PROCESS

Jiri Mulak®, Vladislav Vnenk?
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ABSTRAKT

Prispevek® se zabyva zdsadou kontradiktornosti a jejimi projevy v trestnim a civilnim procesu.
Nejprve je pojednadno o uplatnéni zasady kontradiktornosti v trestnim Fizeni, zejména ve stadiu
hlavniho liceni, a posléze o jejim uplatnéni v civilnim procesu. Zvlastnosti trestniho procesu je
jeho cleneéni na predsoudni stadium a rizeni pred soudem, pricemz obé stadia se vyznamnym
zpuisobem odlisuji, presto se ovliviiuji a do znacné miry také predurcuji. Specifikem civilniho
procesu, U kterého z povahy veci absentuje klasické predsoudni stadium, je jeho diferenciace
na rizeni sporné a nesporné. Zasada kontradiktornosti, jako pravo na pristup k informaci
a reakci na ni, nabyva v téchto variacich riizného obsahu.

ABSTRACT

The paper deals with the principle of contradictory and its reflection in criminal and civil
proceedings. First, the application of the principle of contradictory in criminal proceedings is
discussed, especially at the stage of the main trial, and then its application in civil proceedings.
The peculiarity of the criminal process is its division into the pre-trial stage and court
proceedings, while the two stages differ significantly, yet they influence each other and to a
large extent also predetermine them. The specificity of the civil process, in which the classical
pre-trial stage is absent by the nature of the matter, is its differentiation into a controversial
and indisputable procedure. The principle of contradictory, as the right to access and respond
to information, takes on different content in these variations.

I. UVOD

Kontradiktornost v tom nejobecnéjSim smyslu slova byva v nauce oznaCovéna za pravidlo
piirozeného prava ovladajici kazdé soudni fizeni,* z ¢ehoZ logicky plyne oznaceni principu
kontradiktornosti® za jeden z fundamentélnich a imanentnich principti soudniho procesu viibec,
resp. za jednu z ,,hlavnich zaruk soudniho fizeni“.® Své historické kofeny ma v klasické zasadé
,audiatur et altera pars* (necht’ je slySena i druha strana).

1 JUDr., Ph.D., Univerzita Karlova, Pravnick fakulta, Praha, Ceské republika

Charles University, Faculty of Law, Prague, Czech Republic.

JUDr., Zépado&eska univerzita V Plzni, Fakulta pravnicka, Plzen, Ceska republika

University of West Bohemia in Pilsen, Faculty of Law, Czech Republic.

Tento ptispévek je vystupem programu Progres ,,Q02 - Publicizace prava v evropském a mezinarodnim srovnani* (podil J.
Muléka) a projektu Zapadoceské univerzity v Plzni s ¢. SGS-2019-026: Suverenita, bezpecnost statu a lidska prava ve
vztahu k evropské integraci a aplikaci prava (podil V. Vnenka).

REPIK, B.: Evropska timluva o lidskych pravech a trestni pravo, Orac, Praha 2002, s. 147.

Némecky ,, Grundsatz des kontradiktorischen Verfahrens “, francouzsky ,, le principe du contradictoire ', anglicky ,, the
right to adversarial proceedings “ ¢i ,, the principle of proceedings which are contradictoire “.

6 Rozhodnuti ESLP Feldbrugge proti Nizozemsku ze dne 29. 5. 1986, stiznost ¢. 8562/79.
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Podle B. Repika bez tohoto principu ,,viibec nelze mluvit o procesu, kdyZ podstatou procesu
je konfrontace dvou stran, z nichz kazdd musi mit moznost vyjadfit se, popirat navrhy,
argumenty a diikazy druhé strany a predkladat vlastni“.” Paklize vyjdeme z téchto tezi, mizeme
kontradiktornost oznacit za pojmovy znak moderniho soudniho procesu jakozto typizovaného
a pravné formalizovaného zptisobu feseni socialnich, resp. pravnich konfliktii, pficemz neni
rozhodné¢ namisté jej asociovat s urcitou pravni kulturou nebo systémem, napf. se systémem
common law.®

Princip kontradiktornosti je dale mozné oznacit za piimy vyraz diskurzivity v procesni
oblasti, nebot’ je zaloZzen na myslence, Ze sporné skutecnosti se béhem fizeni prezentuji ve
form¢ polemiky (kontradikce). Nezbytnym piedpokladem kontradiktornosti fizeni je rovné
postaveni obou procesnich stran, které¢ tak maji stejnou moznost hajit sva stanoviska pred
nestrannym a nezavislym soudem. Pravé procesni rovnost je nejlepSim garantem, Ze se soudci
podafi objasnit co nejlépe skutkovy stav a poskytnout co nejvhodnéjsi interpretaci relevantniho
prava. Rovnost ucastnikt fizeni je zaloZena na premise, ze zachazet s lidmi spravedlivé
znamena zachdzet se vSemi stejné a neposkytovat jedné ze stran jakékoliv neospravedlnitelné
vyhody. Procesni strany totizZ nejsou pouhymi objekty, ale naopak maji moznost aktivné se
ucastnit na tvorbé vysledného rozhodnuti. Rozhodovani soudu tak sice zlstava autoritativni,
pozbyva vSak svého autoritafského charakteru tim, Ze soud neumlCuje procesni strany a
nezistava uzavien do svého pojeti prava, ale naopak bere v tivahu vSechny jejich vznesené
argumenty, propujcuje svému rozhodnuti nezbytnou legitimitu, ktera se nezaklada pouze na
soudcovské autorité, ale navic je podpofena racionalitou soudniho rozhodnuti, kde vysostné
misto zaujima odiivodnéni rozhodnuti. Testem respektu soudce k témto pravidlim dokazovani
je presvédcivost odivodnéni rozhodnuti, které za stanovenych podminek podléhd instan¢nimu
pfezkumu v rdmci fddného a za urc¢itych podminek i mimotadného opravného fizeni, coz je
cesta vedouci k odpovédnosti soudce za pfislusné rozhodnuti. Procesni predpisy stanovuji,
jakym zptisobem maji byt rozsudek (§ 120 a § 125 tr. fadu; § 157 o.s.f.) a usneseni odiivodnény
(§ 134 odst. 2 tr.fadu; § 167 odst. 2 a §169 o.s.i.). Kontradiktornost fizeni je jednim z
fundamentélnich ptedpokladii existence prava na spravedlivy proces a ve své podstaté znamena,
ze obé& procesni strany maji pravo seznamit se se v§emi dukazy ¢i vyjadienimi, které budou mit
vliv (relevanci) na rozhodnuti ve véci, a to bez ohledu na to, zda je soudu piedlozila druha
strana nebo zda si je vyzadal, vyhledal ¢i jinak sam soud.

Il. UPLATNEN{ ZASADY KONTRADIKTORNOSTI V TRESTNIM PROCESU

Ceské trestni Fizeni (Sesky trestni #ad) je typickym predstavitelem kontinentalniho modelu
trestni fizeni, nebot’ je vystavéno na zésadach tzv. osvicené inkvizice, resp. refomovaného
kontinentalniho modelu. Pro kontinentalni model je charakteristické to, Ze vychazi z doktriny
pravniho statu, pficemz staty kontinentalniho modelu jsou v zasad¢ étatistické (svefujici statnim
organiim — organiim ¢innym v trestnim fizeni - velkou pravomoc, ale i velkou odpovédnost),
proaktivni, dogmatické, hierarchické a centralizované. Chépani trestniho procesu je zde
vefejnopravni, kdy hlavnim (urcujicim) cilem je ochrana spolecnosti, byt na vyznamu nabyva
téz ochrana prav jednotlivce (osoby, proti které je vedeno trestni fizeni — obvinéného, ale 1
poskozeného). Zvlastnosti trestniho fizeni jsou jeho faze (stadia), jimiz jsou pfipravné fizeni
(vnitin€ ¢lenéné na tzv. inkvizici generalni - provérovani a inkvizici specidlni — vySettovani),
predbézné projednani obzaloby, hlavni li¢eni, opravné fizeni a vykonavaci fizeni. Zde pro
uplnost dodejme, ze vztah mezi predsoudnim stadiem a fizeni pfed soudem, pokud jde o rozsah
dokazovani, patii mezi nejslozitejsi otazky trestniho prava procesniho. Pokud jde o fizeni pied

7 REPIK, B.: Evropska timluva o lidskych pravech a trestni prévo, Orac, Praha 2002, s. 147.
8 Rozhodnuti ESLP Brandstetter proti Rakousku ze dne 28. 8. 1991, stiznosti ¢. 11170/84, 12876/87, 13468/87.
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soudem jedna se v duchu kontinentalni tradice o tzv. ,,judge-led* model, nikoliv o tzv. ,party-
driven* model, typicky pro anglo-americké soudni fizeni.

Nejtypictéjsi zakladni zadsadou Ceského trestniho fizeni je zdsada oficiality (§ 2 odst. 4 tr.
radu) s uréitymi vyjimkami ve prospéch zasady dispozi¢ni. Tato profilujici zdsada nachézi sviij
projev v otazce zahajeni trestniho fizeni (stihani) v zasadé legality (§ 2 odst. 3 tr. Fadu)?
aV oblasti dokazovéani v zasadé vyhledavaci (§ 2 odst. 5 tr. fadu).}® Je to pravé zasada
vyhledavaci, kterd spolu se zasadou materialni pravdy (ob¢ upravené v § 2 odst. 5 tr. fadu)
a zasadou volného hodnoceni dikazd (§ 2 odst. 6 tr. fadu) tvofi triddu typickych zasad
kontinentalniho modelu v oblasti dokazovani, kter¢ je jinak jaddrem trestniho fizeni.

Podstatou inkvizi¢niho (osvicené inkvizice) systému je to, zZe se ponechdvéd na statnim
organu (vefejném zalobci a in fine soudci), aby ve vefejném zajmu piiméfenymi a zakonnymi
prostiedky zajistil, ze bude v ramci dokazovani zjisténo, jak to ,,opravdu bylo* (prakticka
jistota), tedy dukazni prostiedky jsou v rukou statniho organu (zasady oficiality, legality,
vyhledavaci, volné hodnoceni dtikazl, materidlni pravda) a obhajoba (existujici diky
obzalovaci zasadé¢, jejiz podstatou je rozdéleni procesnich funkci mezi jednotlivé subjekty) je
tu zejména od toho, aby tyto statni orgdny kontrolovala, aby vytvofila pravo na spravedlivy
proces tim, ze nedovoli statnimu organu se odchylit od pravidel, ktera jsou mu - v duchu
ustavniho imperativu zasady enumerativnosti vefejnopravnich pretenzi (secundum et intra
legem; ¢&l. 2 odst. 3 Ustavy CR a &l. 2 odst. 2 Listiny zakladnich prav a svobod) - predem
zédkonem stanovena (presumpce neviny, zasada faddného zdkonného procesu, pravo na
obhajobu, moznost podavat opravné prosttedky, favor defensionis, ne bis in idem).

1. Evropské souvislosti

Vyse bylo naznaceno, ze zasadu kontradiktornosti 1ze charakterizovat jako prvek prava na
spravedlivé projedndni véci, které je samo integralni soucasti prava na spravedlivy proces. V
urcitém smyslu doplikem kontradiktornosti je zdsada rovnosti zbrani, ktera v kontradiktornim
fizeni dava obéma stranam Sanci pred soudem efektivné prosazovat své opravnéné z4jmy. Jde
o0 to, Ze samotny pozadavek kontradiktorniho projednani véci by nemél takovy vyznam, kdyby
stranam nebyla zaru€ena rovnost. Hovotime o principu ,,rovnosti zbrani“(tj. principu, ze kazda
ze stran v procesu musi mit stejnou moznost hajit své zdjmy a Ze zadna z nich nesmi mit
podstatnou vyhodu vii€i stran¢ odptirci). V oblasti dokazovani princip rovnosti zbrani zejména
vyzaduje, aby kazda strana méla moznost navrhnout nebo predkladat dikazy k podpote svého
tvrzeni nebo na svoji obhajobu. Jedna se o principy zcela zasadni, ve kterych B. Repik, emeritni
soudce Evropského soudu pro lidskd prava, vidél postaveni obou zasad ,,v samé podstaté
spravedlnosti“, kdy bez kontradiktornosti viibec nelze mluvit o procesu. Konkrétni podoba
obou zasad je ve smyslu EULP uréena evolutivnim vykladem ESLP, nebot’ i zde dochazi k
autonomnimu vykladu pojmil v zajmu zaji$téni jednotného chapani v jurisdikci EULP.

V této souvislosti je potieba uvést, ze EULP neupravuje dokazovani jako takové, pfi¢emz se
dotyké piimo ¢ nepiimo jen jeho n&kterych aspektii. Uprava dokazovani v trestnich vécech je
zavisla na vnitrostatnim pravu a EULP statim nepiedepisuje zadnou zvlastni apravu, coz je
pochopitelné vzhledem k rozmanitosti pravni Upravy dokazovani v evropskych pravnich
systémech, resp. v jurisdikcich ¢lenskych stati Rady Evropy. Ani Evropsky soud pro lidska
prava se nikdy vyslovil v tom sméru, ze by snad reformovany kontinentalni systém nespliioval
elementy kontradiktornosti. Judikatura ESLP vSak stanovila ur¢it¢ mantinely, ve kterych se
musi dokazovani pohybovat, a se zietelem na né se urcité pravidlo dokazovani mlize ukazat byt
v rozporu s pozadavkem spravedlivého procesu podle &lanku 6 EULP, resp. v rozporu &l. 6
odst. 1 &i 3 EULP, piipadné obou ustanoveni. Kazda strana musi mit moZnost sezndmit se se

® MULAK, J.: Zakladni zésady trestniho fizeni a pravo na spravedlivy proces. Praha: Leges, 2019, s. 139 an.

0 MULAK, J.: Zakladni zasady trestniho ¥izeni a pravo na spravedlivy proces. Praha: Leges, 2019, s. 207 an., 294 an.
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vSemi podklady, tvrzenimi, diikkazy protistrany a zaroven musi mit moznost vyjadfit se k
tvrzenim, dikazim, argumentim protistrany. Musi mit ddle moZznost popirat dikazy a
argumenty protistrany stejné jako pravo na to, aby v fizeni byly vyslechnuty jeji argumenty,
navrhy a pozadavky. Postulat kontradiktornosti se pochopitelné vztahuje i na informace a
dikazy obstarané samotnym soudem. Nejcastéji se pravo na kontradiktorni proces uplatnuje pti
zajisténi Ucasti obvinéného na fizeni pred soudem, pii predkladani dikazli a pfi provadéni
diikazi, zejména pii vyslechu svédki. Zde 1ze odkéazat na ¢l 6 odst. 3 pism. d) EULP, ve kterém
se uvadi, ze obvinény ma pravo vyslychat svédky proti sobé a dosahnout ptedvolani a vyslech
svédkih ve svij prospéch za stejnych podminek jako svédka proti sob&.!' Princip
kontradiktornosti potom miizeme chapat jako zptisob hledani pravdy, nebo jako pravo stran na
obhajobu, anebo jako kritérium soudniho procesu, k cemuz se vazi ptislusné zakladni zasady
trestniho fizeni (§ 2 tr. fadu).'2

Zasada kontradiktornosti trestniho fizeni se sklad4 ze dvou neoddélitelnych komponenti —
jednak z prava na informace (tj. prava, resp. povinnosti seznamit se se vSemi dokumenty a
diikkazy, které mohou ovlivnit rozhodnuti) a z prava vyjadfit se k pfedlozenym dikazim,
pficemz za soucast kontradiktorniho fizeni povazuji prvky rovnost zbrani, pravo obvinéného
Gi¢astnit se Fizeni pied soudem a piedkladat diikazy a pravo na kontradiktorni vyslech svédka.®
Nejedna se vSak o prava absolutni, o ¢emz svéd¢i bohatd rozhodovani praxe Evropského soudu
pro lidska prava.

2. Ceska reflexe

Projevy zasady kontradiktornosti miizeme naleznout, jak v pfipravném fizeni, tak i v fizeni
pred soudem. Z povahy véci je vSak takové uplatnéni podstatnéjsi v hlavnim li¢eni, nebot’ se
Z hlediska dokazovani jedné o jadro trestniho fizeni, byt’ jde o stadium fakultativni. Pfedné je
tteba poznamenat, Ze soucasny trestni fad princip kontradiktornosti nikde nedefinuje (neni
napiiklad uveden mezi zékladnimi zdsadami trestniho fizeni), coz by mély zménit rekodifikacni
prace na novém trestnim fadu.'* Vysetiovaci faze ptipravného fizeni (tzv. inkvizice specialni)
a trestni stihani poc¢ind usnesenim o zah4jeni trestniho stihani, proti némuz je ptipustna stiznost,
kterd z povahy véci nema odkladny ucinek. Toto usneseni typicky vydavano policejnim
organem a o stiznosti tak zpravidla rozhoduje dozorujici statni zastupce. Vzhledem k tomu,
Ze stiznost je mozné podat pro nespravnost vyroku usneseni nebo pro poruseni ustanoveni
0 fizeni, které usneseni predchéazelo, a zarovei ji l1ze opfit o nové skute¢nosti a dikazy (§ 145

11 K tomu podrobngji RIHA, J.: Vybrané aspekty pouzitelnosti protokoli o diiv&jsich svédeckych vypovédich v hlavnim

ligeni s ohledem na judikaturu ESLP. In: JELINEK, J. a kol.: Dokazovani v trestnim fizeni v kontextu priva na spravedlivy

proces. Praha: Leges, 2018, s. 233.
12 OLEJ, J. - KOLCUNOVA, M. —- KOLCUN, J.: Kontradiktornost’ v trestnom konani, Bratislava: C. H. Beck, 2014, s. 49-
67; MULAK, I.: Zakladni zésady trestniho ¥izeni a pravo na spravedlivy proces. Praha: Leges, 2019, s. 101, 275 an.
MULAK, J.: Zasada kontradiktornosti trestniho Fizeni — evropské souvislosti a Seska reflexe. Bulletin advokacie, 2019, &.
3,s.33-38.
Klicovy dokument, kterym jsou Vychodiska a principy nového trestniho fadu, vymezuje zasadu kontradiktornosti
nasledovneé:
Zasada kontradiktornosti: (1) Pri dokazovani v rizeni pred soudem maji strany prdavo provddet ditkazy za stejnych
podminek. Diikaz provadi ta strana, ktera ditkaz navrhla. Jestlize provedeni ditkazu navrhne shodné vice stran, rozhodne
predseda sendtu o tom, kterd z nich ditkaz provede. (2) V pripadé provedeni ditkazu soudem maji strany pravo vyjadrit se
k provedenému ditkazu. Spociva-li provedeni ditkazu ve vyslechu svédka nebo znalce, ma kazda ze stran pravo klast otazky
za stejnych podminek. (3) Obvinény nesmi byt odsouzen vylucné ci v prevazujici mire na zakladeé ditkazu, k némuz nemeél
moznost se sam nebo prostiednictvim obhdjce vyjadrit a, jde-li o vwpovéd' svédka, kldst mu otdzky. Oproti tomu pracovni
verze osnovy nového trestniho fadu zakotvuje zasadu kontradiktornosti takto: § 8 Kontradiktornost fizeni: (1) Obvinény
ma pravo byt zpiisobem a za podminek uvedenych v trestnéprocesnim zdakoné seznamen s tim, co je mu kladeno za vinu a
Jjaky trestny ¢in je v tom spatiovan, a s ditkazy, které organy cinné v trestnim rizeni v pripravném rizeni opatrily, a to jak v
jeho prospéch, tak i v neprospéch, a vyjadrit se k nim. (2) Strany maji pravo pramen diitkazu nebo ditkazni prostredek
vyhledat, predlozit, navrhnout jeho provedeni nebo jej v souladu se zakonem provést, klast vyslychanym osobam otdazky a
vyjadrit se k provedenym ditkaznim prostredkim a k ditkaziim z nich vyplyvajicim.

13

14
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odst. 1, 2 tr. fadu), je kontradiktornost s ohledem na toto stadium trestniho fizeni, v némz statni
zastupce nema jeste postaveni strany (§ 12 odst. 6 tr. fadu), zachovana.

Jak vyplyvé ze znéni trestniho fadu, tak moznost napadat nespravnost vyroku usneseni je
pomeérmné¢ Sirokd — 1ze napadat nezékonnost nebo neodiivodnénost. Vady usneseni mohou byt
povahy skutkové i pravni.!® Tim oviem predpokladana aktivita obhajoby (tj. obvinéného a jeho
obhajce) v piipravném fizeni z pohledu kontradiktornosti ve smyslu polemiky se zavéry
policejniho orgénu nebo statniho zéstupce konc¢i. Obvinény sice mlze prosttednictvim svého
obhijce c¢init podani, kterymi se bude vyjadfovat naptiiklad k dosavadnimu pribéhu
dokazovani, policejni organ ani statni zastupce vSak nemusi na argumentaci v nich obsazenou
reagovat. V této souvislosti pak nelze opomenout ustanoveni § 165 tr. fadu, které jednak stanovi
pripousti moznost obvinéného na vysetiovacich tkonech (odst. 1), jednak stanovi procesni
narok obhdjce byt pfitomen pfi vySetfovacich tkonech, jejichz vysledek miize byt pouzit jako
diikaz v fizeni pfed soudem, ledaze nelze provedeni ukonu odlozit a vyrozuméni o ném zajistit
(odst. 2). V obou piipadech je umoznéno klast otazky vyslychanym svédkam. Institut skonceni
vySetfovani (§ 166 tr. fadu) je spojen toliko s moznosti prostudovat spisy a ucinit navrhy na
doplnéni dokazovani.

Kli¢ovym rozhodnutim, kterym se trestni véc pfendsi z ptipravného tizeni do fizeni pred
soudem, je obzaloba.!® Toto rozhodnuti sui generis vsak na dosavadni obhajobu obvinéného
reagovat nemusi. I kdyby tedy obhajoba ucinila podani (stanovisko k obzalob¢), coz ji trestni
rad nezakazuje (zde plati zdsada legalni licence) a v némz by argumentovala, ze skutek kladeny
obvinénému za vinu neni spravné pravné¢ kvalifikovan, nebo ze skutkové hodnoceni
dosavadniho dokazovani je chybné, statni zastupce neni povinen se s takovou obhajobou
V obzalobé vypotadat, nebot’ trestni f&d mu zaddnou takovou povinnost nestanovi, coz ovsem
neznamen4, ze to nemize do textu obzaloby uvést.}” Absenci jakékoli kontradiktorni pravni
argumentace ve fdzi podavani obzaloby nenapravuje ani pravni Uprava nésledného
fakultativniho stadia trestniho fizeni, kterym je pfedbézné projednani obzaloby (§ 185 tr. fadu).

V hlavnim liceni by se mél princip kontradiktornosti prosazovat v zésadé bez jakéhokoli
omezeni. Lze konstatovat, Ze Ceska pravni uprava ma v tomto vSak znacné rezervy. Obzalovany
ma sice moznost vyjadfit se k obzalob¢, a to jako prvni, musi tak ov§em ucinit v rdmci svého
vyslechu. Cesky trestni proces nezna anglo-americky institut ivodniho prohlaseni (opening
statement), v némz by mohl obvinény (obzalovany) uvést, zda se citi vinen ¢i nevinen (guilty
plea), a dale by se mohl, a to i prostiednictvim obhajce vyjadfit k podané obzalobé. Vzhledem
k tomu, Ze statni zastupce prednasi obzalobu v tvodu hlavniho li¢eni, méla by i obhajoba mit
moznost ovlivnit minéni nezavislého soudu, ktery navic poté provadi dokazovéni. Uvedené by
pak podle Pelce mélo platit zv1ast€ v nasi koncepci trestniho fizeni, v niz dokazovani v hlavnim
liceni je prevazné v rezii soudu (jde o tzv. judge led model).® Stejné tak v priibéhu dokazovani
Vv hlavnim li¢eni je polemika stran trestniho fizeni omezend a jejimu plnému uplatnéni chybi
expressis verbis zakotvena moznost obzalovaného vyjadiovat se k provedenym dikaztim
prostfednictvim svého obhdjce (srov. § 214 tr. fadu). Ustanoveni § 215 tr. fadu pak stanovi
sou¢innost stran pii dokazovani.!® Lze konstatovat, Zze jedinou zékonem predvidanou moznosti,

15 JELINEK, J. a kol.: Trestni pravo procesni. Praha: Leges, 2018, s. 665.

16 Vedle obzaloby je to ndvrh na potrestdni, navrh na schvaleni dohody o ving a trestu a také navrh na uloZeni ochranného
opatfeni.

Ustanoveni § 177 pism. a) tr. fadu hovoifi o tom, Ze obzaloba mj. musi obsahovat odivodnéni zalovaného skutku s
uvedenim diikazl, o které se toto odiivodnéni opira, a seznam dikazi, jejichz provedeni se v hlavnim li¢eni navrhuje,
jakoz i pravni uvahy, kterymi se statni zastupce fidil pii posuzovani skutecnosti podle pfislusnych ustanoveni zékona

18 PELC, V.: Kontradiktornost — realita nebo chiméra ¢eského trestniho procesu? In: JELINEK, J. a kol.: Ochrana zékladnich
prav a svobod prostiedky trestniho prava procesniho. Praha: Leges, 2020 (v tisku).

§ 215 odst. (1) Statni zdstupce, obZalovany, jeho obhdjce a opatrovnik, ziicastnéna osoba, poskozeny a jejich zmocnénci
mohou se souhlasem predsedy sendatu klast vyslychanym otazky, a to zpravidla tehdy, kdyz predseda sendtu své dotazy
skoncil a kdyz uz nemaji otazek clenové sendatu.

17
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jak v hlavnim li¢eni kvalifikované a souhrnné piednést argumenty obhajoby ke questiones facti
et iuris jsou zavéreéné feci, nebot’ pravo zavéreéné fei ma i obhajce (§ 216 tr. fadu). Po
stiznosti proti usneseni o zahdjeni trestniho stihani tak jde o jediny skutecné kontradiktorni
prvek, v jehoz rdmci mlze dojit ke skute¢né a komplexni polemice s obzalobou.

3. Moznosti a perspektivy

I pres vySe uvedené ,deficity” kontradiktornosti lze konstatovat, Ze soucasny model
dokazovani v trestnim fizeni, ktery soudce zavazuje v nezbytném rozsahu dopliovat
dokazovani, pfitom neshleddvam zadny rozpor s prdvem na spravedlivy proces, nebot’ z
podstaty trestniho prava je zajem nikoliv pouze na tom, aby nedoSlo k nespravedlivému
odsouzeni nevinného, nybrz i na tom, aby byl skutecny pachatel spravedlivé potrestan. Pokud
se tedy v jisté fazi fizeni zjisti, ze je tieba doplnit dokazovani, nebot’ napt. dikazy predlozené
statnim zastupcem jesté neprokazuji vinu obvinéného bez diivodnych pochybnosti, je ptece za
ucelem ochrany vetejného z4jmu, resp. vyvazovani vetejného a soukromého zajmu a zjisténi
materidlni pravdy, ktera je finalnim cilem trestniho fizeni nezbytné, aby soudce v potfebném
rozsahu dokazovani doplnil. Musime tedy vychazet z teze, Ze soud je nestranny, a cokoliv déla,
déla proto, aby dospél ke spravedlivému rozhodnuti,?® nebot jeho tkolem je vyvazovani
vefejného z4jmu na potirani kriminality, reprezentované vetrejnym Zzalobcem, a ochranou
zékladnich prav a svobod osob, proti kterym je vedeno trestni Fizeni (srov. &l. 4 Ustavy CR,
ktery hovofi o tom, ze zakladni prava a svobody jsou pod ochranou soudni moci). Touzi-li
zékonodarce po zvySeni aktivity procesnich stran, at’ tak v zadném piipad¢ necini na ukor
zasady vyhledavaci, nebot’ v takovém piipadé by se hledani materialni pravdy v trestnim fizeni
mohlo stat jiz toliko idedlem. Také je nutné mit na zieteli specifické postaveni statniho zastupce,
ktery je procesni stranou, ale z povahy svého postaveni (jako ochrance vefejného zajmu) musi
byt nestranny a objektivni. Jde totiZ o to, Ze zajem vetfejného zalobce neni jednostranny, nybrz
proménlivy, jelikoz se v zavislosti na skutkovych zjisténich uéinénych v trestnim fizeni mize
pozd¢ji shodovat se zajmem (piivodni ,,protistrany*) obvinéného. Z tohoto divodu ma také
napf. nejsirsi moznost u odvolaciho prava [§ 246 odst. 1 pism. a) tr. fadu].

Nepromyslené posilovani sporné povahy soudni faze trestniho fizeni (napt. zavedenim
formalniho diikazniho bfemene, jako tradi¢niho institutu sporného civilniho fizeni) mize vést
k prolamovani n¢kterych dilezitych pilifh trestniho procesu kontinentdlniho typu, tedy
piikladmo zasady presumpce neviny, materidlni pravdy, vyhledavaci a volného hodnoceni
dikazli. Jako vhodngj$i se jevi pfeména obecného pravidla (tedy Ze pfedseda provadi
dokazovani) ve vyjimku (statni zastupce provadi diikazy ve prospéch obzaloby vzdy bez ohledu
na to, zda byly navrZeny jiZ v obzalob¢é nebo pii hlavnim li¢eni, pokud si jejich provedeni
nevyhradi pfedseda senatu) a dale ulozeni povinnosti obhdjci provést diikkaz navrzeny
obhajobou. Zavedeni plné kontradiktorniho (ve smyslu adversarniho) trestniho fizeni,
spojeného s uplnym formalnim dikaznim bfemenem statniho zastupce, by nutné znamenalo to,

(2) Statni zastupce, obzalovany a jeho obhdjce mohou zadat, aby jim bylo umoznéno provést diitkaz, zejména vyslech svédka
nebo znalce. Predseda sendtu jim vyhovi zejména tehdy, jestlize jde o ditkaz provadény k jejich navrhu nebo jimi opatieny
a predlozeny; neni povinen jim vyhoveét, jde-1i o vyslech obvinéného, vyslech svédka mladsiho nez osmndct let, nemocného
nebo zranéného svédka, anebo jestlize by provedeni ditkazu nekterou z uvedenych osob nebylo z jiného zavazného ditvodu
vhodné. Jestlize je vyslech stejného svédka nebo znalce navrhovan jak statnim zastupcem, tak i obZalovanym nebo
obhajcem, a obé strany Zadaji o provedent vyslechu, rozhodne predseda sendtu po vyjadieni obou stran o tom, kterad z nich
vyslech provede. Provadeéni vyslechu nékterou z uvedenych stran miize predseda sendtu prerusit jen tehdy, neni-li vyslech
provadeén v souladu se zakonem, na vyslychaného je vyslychajicim ¢inén natlak nebo je vyslech jim veden jinym nevhodnym
zpuisobem, anebo predseda sendtu nebo ¢len sendtu povazuje za nezbytné polozit vyslychanému otazku, jejiz polozeni neni
mozno odlozit na dobu po provedeni takového vyslechu nebo jeho casti.

(3) Po provedeni vyslechu nebo jeho casti podle odstavce 2 ma pravo druhd strana klast vyslychanému otazky. Posledni
veéta odstavce 2 plati tu obdobné.

(4) Po provedeni vSech ditkazii zjisti predseda senatu, zda strany necini navrhy na doplnéni dokazovani.

MICKAL, M.: Uloha soudce a aktivita stran pii provadéni vyslechu svédka v fizeni pted soudem, Trestni pravo, 2018, ¢&.
1,s.13-20.
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ze soud by nemohl vyhledat a provést ditkazy ve prospéch ¢i v neprospéch obzalovaného, a to
z divodu uplné rovnosti stran, ktera je vSak iluzorni, nebot strany v trestnim fizeni si mohou
byt rovny toliko v pravech, nikoliv vSak v povinnostech. Fakticka nerovnost je déna i disledky
zasady presumpce neviny.

Déle to mtize znamenat faktické snizeni prava na obhajobu u mén¢ majetnych obvinénych,
kteti si nebudou moci dovolit profesionalni obhajobu, protoze obvinény v adversarnim modelu,
spise nez nestranného a nezavislého soudce, potiebuje velmi dobrého obhajce. Bude-li zvolena
cesta takového kontradiktorniho procesu, bude dale nevyhnutelné zachovat a dale posilit
instituty jako dohoda o vin€ a trestu, uznani viny, upusténi od dokazovani nespornych
skute¢nosti. Reseni nelze spatfovat ani v tom, Ze by soud mohl z vlastni iniciativy vyhledavat
a provadét dikazy vyluéné ve prospéch obzalovaného, a to proto, Ze jednak takovy soudce
nebude nestranny, kdyz bude trestnim fadem konstituovan jako ,,pomocnik obhajoby* (mozny
rozpor s &l. 82 Ustavy CR), a jednak se miize ukézat, ze soudem v dobré vife provedeny diikaz
ve prospéch je obsahové dikazem (alespon ¢astecné) v neprospéch obzalovaného, coz souvisi
s jeho procesni pouzitelnosti.?

Posilovani prvkt kontradiktornosti vSak znamena nutnost dal§iho oslabovani (snad) stale
vadci zasady legality vyjadiené v § 2 odst. 3 tr. fadu, resp. jeji akusacni slozky, ktera byva
n¢kdy zpochybnovana, ve prospéch zdsady oportunity, coz mize odivodiovat posilovani
kontroly diskre¢nich opravnéni statniho zastupce ze strany poskozeného, naptiklad formou
subsididrni trestni zaloby. Timto by v8ak dochazelo k tomu, Ze by soud ,,hlidal* ochrance, resp.
predstavitele vetejného zajmu, kterym je v trestnim fizeni vyluéné vetejny zalobce, a nepfimo
by se tak staval vykonatelem zésady legality, ktera mu v podminkach demokratického pravniho
statu prisluset nemtize, nebot’ plati zadsada obzalovaci, jejiz podstatou je rozdé€leni procesnich
funkci mezi subjekt zalujici (obzaloba), obhajujici a rozhodujici. Posilovanim jiz existujicich
prvki kontradiktornosti v piipravném fizeni (napf. SirSim rozsahem ucasti obhdjce ve
vySetfovacich tkonech) ¢i zavedenim formélniho dikazniho bfemene statniho zastupce se
tézisté dokazovani muze fakticky piesouvat z fizeni pred soudem do ptipravného fizeni vzdor
deklarovanému (opa¢nému) trendu, kterym je posilovani fizeni pfed soudem, a znamenat navrat
do doby, kdy tézist¢ dokazovani se nachdzelo v ptipravném fizeni a tlohou soudu bylo jen
opakovani jiz provedenych diikazl. Je potfeba proto k posilovani prvkil kontradiktornosti
trestniho fizeni pfistupovat odpovédné a uvazlive, zejména pak respektovat kontinentalni
koncepci trestniho fizeni.

ITl. UPLATNENI ZASADY KONTRADIKTORNOSTI V CIVILNIM PROCESU

Zasadé kontradiktornosti v civilnim procesu je oproti zdsad¢ kontradiktornosti v trestnim
fizeni vénovana ze strany pravni védy bohuzel minimalni pozornost. Zasada kontradiktornosti
je v ramci civilniho procesu obvykle definovana jako pravo ucastnika seznamit se s tvrzenimi
a podanimi ostatnich ti€astnikl a pravo o nich diskutovat. Zahrnuje vSak i pravo oponovat, tedy
vyjevovat sporné skutecnosti cestou polemiky, sporu.??

Systematicky je tato zasada fazena do skupiny zédsad odpovidajici pravu na spravedlivy
proces, pficemz jako takova je pravni vé€dou civilniho procesu funkéné napojena k zasadé
rovnosti.?® Ustavni soud CR konstant& judikuje, Ze soucdsti prdava na spravedlivy proces je
mimo jiné vytvoreni prostoru k tomu, aby ucastnik rizeni mohl ucinné uplatiovat namitky a

2L Na toto krajn& obtizné téma srov. nejnov&jsi publikaci ZAORALOVA, P.: Procesni pouZitelnost dilkazi v trestnim fizeni

a jeji meze. Praha: Leges, 2018.

2 7 AHRADNIKOVA, R. a kol: Civilni pravo procesni. Plzefi : Ale§ Cenék, s.r.o., 2013, s. 50.

22 WINTEROVA, A. - MACKOVA, A. a kol.: Civilni pravo procesni. Prvni &ast — Rizeni nalézaci. Praha: Linde, 2014, s.
67 — 68; K tomu shodnd ZAHRADNIKOVA, R. a kol.: Civilni pravo procesni. Plzen: Ale$ Cengk, s.r.0., 2013, s. 50.;
K tomu shodné téz KRIVACKOVA PETROV, J.: Zasada rovnosti a zasada kontradiktornosti v civilnim pravu procesnim.
In: Acta luridica Olomucensia, 2011, ¢. 1/2011,s. 117 — 124.
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argumenty, které jsou zpiisobilé ovlivnit rozhodovani soudu a s nimiz se soud musi v rozhodnuti
nalezite vyporadat: ,,(...) vytvoreni prostoru pro ucinné vzneseni namitek (v kontradiktornim
schématu rizeni) nejlépe zajisti ochranu zakladnich prav, jez je z hlediska fair procesu prvotnim
ucelem soudniho rizeni. Institucionalné garantovana moznost dotcenych osob navrhy a
namitkami ucinné participovat na soudnim procesu, patii mezi elementarni pravidla soudniho
Feseni spori.?* Nutno dodat, Ze i Ustavni soud stejné jako pravni véda civilniho procesu
zafazuje zasadu kontradiktornosti funkéné k zasadé rovnosti Gcastnikid.?® Pravé rovnost
ucastnikii civilniho procesu ve spojeni se zdsadou kontradiktornosti umoznuje nalezité zjisténi
skutkového stavu v daném fizeni, nebot’ kazdéd z procesnich stran ma rovné postaveni co do
moznost uplatnit fadné své argumenty a zpochybnit argumenty druhé strany, jakoz 1 zjiSténi
soudu v dané véci.?®

S ohledem na vyse uvedené, zejména na jeji Ustavni zakotveni v ramci Listiny zékladnich
prav a svobod, je vSak nutné zasadu kontradiktornosti chapat nejen jako zasadu, kterd ovlada
civilni fizeni sporné, ale v modifikované podobé¢ i fizeni tzv. nesporné, kde neni hlavnim
zdrojem objasnéni skutkového stavu v daném fizeni predevsim ona kontradikce mezi ucastniky
daného fizeni. Kontradikce, resp. jeji absence, neni vSak pojmovym znakem nesporné¢ho
civilniho procesu, nebot’ i v nespornych fizenich mize dojit ke kontradikci, tedy ke sporu
V ramci nesporného fizeni a to naptiklad v ramci rozhodovani o vyse vyzivného nebo v fizenich
o svéfeni ditéte do péée jednoho z rodicti.?” Pred timto uzsim pojetim zasady kontradiktornosti,
ktera je spojovana pouze se spornym civilnim procesem, varuje A. Winterova, kterd zdlraziiuje
nutnost $irSitho chapani kontradiktornosti i v nespornych vécech pravé sohledem na
Gistavnépravni zaklad této zasady.?® Shodné zastava $irsi pojeti i R. Zahradnikovd® a K.
Kandova.®

V ramci obCanského soudniho fadu (déle jen ,,0.s.f.), jako pradvniho pfedpisu pro civilni
sporné fizeni, je zasada kontradiktornosti explicitné zakotvena v rdmci ust. §119aa § 123 o.s.t.,
pfipadné téZ ust. § 126 odst. 3 0.s.f,*! pficemz k n&kterym dil¢im pravidlim civilniho procesu
se doSlo pravé sohledem na jiZ zminéné ustavni zakotveni a povahu zasady az soudni
judikaturou.® Ve smyslu ust. § 123 o.s.F. plati, ze Gi¢astnici maji pravo vyjadfit se k navrhiim
na dikazy a ke vSem dikaziim, které byly provedeny. Toto pravo zahrnuje pravo se vyjadrfit
diikaznim navrhiim, dale za druhé pravo vyjadrit se k dikazim provadénym bez névrhu, ke
skute¢nostem obecné zndmym a zndmym z Ufedni ¢innosti soudu a za tieti pravo vyjadfit se
k jiz provedenému ditkazu.®® Pravo vyjadfit se k diikaznim navrhiim v sobé zahrnuje moZnost
ucastnika tizeni vyjadfit se k navrhovanym dikazim druhé strany, zejména s ohledem na

24 Nalez Ustavniho soudu Ceské republiky se sp. zn. II. US 323/07 ze dne 2.12.2008.

%5 Srov napt. Nalez Ustavniho soudu Ceské republiky se sp. zn. ITI. US 1139/15 ze dne 16. 2. 2016.

% KRIVACKOVA PETROV, J.: Zasada rovnosti a zasada kontradiktornosti v civilnim pravu procesnim. In: Acta Iuridica

Olomucensia, 2011, ¢. 1/2011,s. 117 — 124.

Nalez Ustavniho soudu Ceské republiky se sp. zn. II. US 323.

LAVICKY, P. a kol.: Zékon o zvlastnich ¥izenich soudnich. Zakon o vefejnych rejstiicich. Rizeni nesporné - prakticky

komentai. Praha: Wolter Kluwer, 2015, s. 3 — 4.

28 WINTEROVA, A. - MACKOVA, A. a kol.: Civilni pravo procesni. Prvni &ast — Rizeni nalézaci. Praha : Linde, 2014, s.
67 — 68.

2 7 AHRADNIKOVA, R. akol. Civilni pravo procesni. 2. vyd. Plzefi : Ales Cengk, 2015, s. 49. Shodné ziejmé i A. Rozehnal,
k tomu srov. ROZEHNAL, A. Strategie civilniho procesu. 3. vyd. Plzeii : Ale§ Cengk, 2020, s. 9.

3 KANDOVA, Katarina: Pojem pravdy (nejen) v trestnim fizeni a nékteré souvisejici instituty. In: Pravnik, ro¢. 156, 2017,

¢. 10, s. 842-857.

LAVICKY, P. a kol.: Ob&ansky soudni ¥ad 1. Zakon o rozhodovani nékterych kompetenénich sporti. Prakticky komentaf.

Praha : Wolters Kluwer, 2016, s. 501 a nasl.

Napk. Povinnost soudu dorucovat tzv. repliku, k tomu napt. Nalez Ustavniho soudu se sp. zn. III. US 1139/15 ze dne

16.2.2016.

3 Srov. SVOBODA, K. - SMOLIK, P. - LEVY, J. - SINOVA, R. a kol. Ob¢ansky soudni ¥ad. 2. vydani. Praha:
Nakladatelstvi C. H. Beck, 2017, s. 536.
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piipadnou nadbytecnost takovéhoto ditkazu nebo o jeho dulezitost pro zjisténi skutkového
stavu.

Zasada kontradiktornosti ve smyslu ust. § 123 o.s.t. v sob& zahrnuje vsak i pravo vyjadfit se
ke skute¢nostem obecné znamym ¢i soudu zndmym z ufedni povinnost, jakoz i k diikaziim,
které soud provadi bez navrhu.®* Z principu kontradiktornosti totiz vyplyva, ze rozhodnuti
soudu nemiize byt zaloZeno na nicem, co nebylo predmétem diskuse stran, resp. co jim nebylo
predlozeno k diskusi. Nemiize byt zaloZeno ani na skutecnostech, které jsou znamy jen soudci,
ale nebyly prodiskutovany stranami.®®

Ugastnici fizeni maji samoziejmé také pravo vyjadfit se k jiz provedenym diikaziim, pii¢emz
obsahem vyjadieni k provedeného dikazi mize byt hodnoceni jeho vypovidajici hodnoty, jeho
dopadu na skutkovy stav, ale také vyjadieni nesouhlasu s jeho provedenim, tvrzenim jeho
nezékonnosti ¢i nepravdivosti.®

K judikovanym pravidliim civilniho procesu Ize zminit ptikladné povinnost soudu dorucovat
tzv. repliku (pfipadné dupliku ¢i tripliku) druhému tcéastniku fizeni. Replikou se rozumi reakce
zalobce na vyjadreni zalovaného k podané zalobé, pficemz naslednou reakci Zalovaného na
repliku zalobce oznacujeme jako dupliku, nasledna reakce na dupliku se nazyva triplika.
Obcansky soudni fad vSak vyslovné nezakotvuje povinnost soudu dorucovani repliky (dupliky
nebo tripliky), to bylo dovozeno judikaturou®’ a zavéry pravni védy®® pravé interpretaci zasady
kontradiktornosti fizeni a prava na spravedlivy proces. Ustavni soud v citované véci uzaviel, ze
moznost vyjadrit se ke skutecnostem, které jsou podkladem pro soudni rozhodnuti, musi mit
strany Fizeni tim spiSe, pokud ve véci neprobihd verejné projednani a strany nejsou slyseny
ustné. Poruseni zasady kontradiktornosti tim, Ze strandam neni dana prileZitost vyjadrit se k
argumentaci protistrany, je proto zpiisobilé zalozit poruseni ¢l. 6 odst. 1 Umluvy (srov. ddle
rozsudky Evropského soudu pro lidska prava Mares proti Ceské republice ze dne 26. 10. 2006
¢ 1414/03, § 30-32; Vokoun proti Ceské republice ze dne 3. 7. 2008 ¢ 20728/05, § 2629,
Huddkova a dalsi proti Slovensku ze dne 27. 4. 2010 ¢. 23083/05), tj. prava na spravedlivy
proces. Soucasné vSak dodal, Ze poruseni povinnosti soudu dorucit druhé stran¢ tzv. republiky
neni vzdy zplsobilé zaloZit poruseni prava ve spravedlivy proces podle ¢l. 6 Umluvy, a to
naptiklad za ptfedpokladu, ze dany procesni ukon (replika, duplika nebo triplika) je ukonem
zjevné formalisticky, ktery nema potencial ovlivnit rozhodnuti soudu ve véci (ve smyslu
maximy de minimis non curat praetor). PorusSeni této zasady tedy predpoklada urcitou miru
intenzity zasahu.

IV. ZAVER
tedy spolecny prvek jak trestnimu, tak i civilnimu procesu. Uplatnéni principu kontradiktornosti
V fizeni vSak v trestnim procesu odlisuje — nejde pouze divergenci mezi kontinentalnim a anglo-
americkym trestnim procesem, ale v ramci naseho reformovaného kontinentalniho modelu
0 projevy kontradiktornosti ve vySetiovaci fazi (tzv. inkvizice specidlni) a zejména v fizeni
pred soudem.

Zasada kontradiktornosti v trestnim fizeni je v kontinentalnim pojeti byla po dlouha léta
pojiméana jako pravo na piistup kinformaci areakci na ni, stejné tak byla vykladana

34 Podle ust. § 120 odst. 2 0.s.F. plati, Ze soud miiZe provést jiné nez ti¢astniky navrzené diikazy v ptipadech, kdy jsou potiebné

ke zjisténi skutkového stavu a vyplyvaji-li z obsahu spisu. Neoznaci-li u€astnici diikazy potiebné k prokazani svych tvrzeni,
vychazi soud pfi zjistovani skutkového stavu z diikazi, které byly provedeny.

35 Nalez Ustavniho soudu sp. zn. IV.US 216/16, ze dne 9. 2. 2017.

% SVOBODA, K. - SMOLIK, P. - LEVY, J. - SINOVA, R. a kol. Ob&ansky soudni fad. 2. vydani. Praha: Nakladatelstvi C.
H. Beck, 2017, s. 536.

37 Napt. Nalez Ustavniho soudu se sp. zn. IIL. US 1139/15 ze dne 16.2.2016.

38 Napi. ZAHRADNIKOVA, R. a kol.: Civilni pravo procesni. Plzeii: Ales Cenék, 2013, s. 169.
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i Evropskym soudem pro lidska prava. V téchto intencich pak Cesky trestni fad je mozné
povazovat za piedpis, ktery v sobé zahrnuje prvky kontradiktornosti. Do budoucna lze
piedpokladat, Zze dojde k dalSimu posilovani sporné povahy trestniho fizeni, nicméné rovnost
stran v trestnim fizeni je pouze iluzorni, nebot strany v trestnim fizeni (obhajoba a obzaloba)
si mohou byt rovny pouze v pravech, nikoliv v§ak v povinnostech (napf. obhajoba nema
a nemuze mit v trestnim fizeni povinnost prokazovat svoji nevinu). Touzi-li zakonodarce posilit
spornou povahu trestniho fizeni, nemé¢l by tak ¢init ani opusténim zasady vyhledavaci (§ 2 odst.
5 alinea ultima tr. fadu), ani zavedenim formalniho diikazniho bfemene statniho zastupce.

V civilnim procesu jde zejména o diferenciaci mezi spornym a nespornym fizenim. Zasada
kontradiktornosti v civilnim procesu je bohuzel, oproti trestnimu procesu, pravni védou
opomijena, piestoze stejné¢ jako v trestnim procesu je zasada kontradiktornosti iV civilnim
procesu zasadou neopominetelnou, tedy zasadou, bez které by civilni sporny ale i nesporny
proces nemohl plnit svoji funkci. Lze v§ak o¢ekavat, ze v ramci rekodifikace ¢eského sporného
civilniho procesu budou pravé projevy zasady kontradiktornosti jednim ze zasadnich témat,
které bude tieba fesit.

Jelikoz je zasada kontradiktornost spolecné jak civilnimu procesu tak procesu trestnimu, sic
v modifikované uzpusobené vzhledem k zasadnim odliSnostem obou téchto procesu, jedna se
0 zésadu, kterd odpovida Gistavnimu pravu na spravedlivy proces, do kterych jsou zatazeny také
naptiklad principy odpovidajici principtim organizace soudnictvi. Z hlediska teorie zasad tak
neni zdsada kontradiktornosti tou zésadou, kterd by umoznila odlisit systém -civilniho
a trestniho procesu.
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Zasada kontradiktornosti, trestni proces, civilni proces, rovnost zbrani, tloha soudce, zasady
prava

KEY WORDS
Principle of contradictory, criminal proceedings, civil proceedings, equality of arms, the role of
the judge in the proceedings, principles of law

POUZITA LITERATURA

1. JELINEK, J. a kol.: Trestni pravo procesni. Praha: Leges, 2018.

2. KANDOVA, Katarina.: Pojem pravdy (nejen) v trestnim fizeni a nékteré souvisejici
instituty. In: Pravnik, ro€. 156, 2017, ¢. 10.

3. KRIVACKOVA PETROV, J.: Zasada rovnosti a zdsada kontradiktornosti v civilnim pravu
procesnim. In: Acta Iuridica Olomucensia, 2011, ¢. 1/2011.

4. LAVICKY, P. a kol.. Obcansky soudni #ad I Zikon o rozhodovani nékterych
kompetencnich spord. Prakticky komentaf. Praha: Wolters Kluwer, 2016.

5. LAVICKY, P. a kol.: Zakon o zvlastnich fizenich soudnich. Zakon o vefejnych rejstiicich.
Rizeni nesporné - prakticky komentaf. Praha: Wolter Kluwer, 2015.

6. MICKAL, M.: Uloha soudce a aktivita stran pii provadéni vyslechu svédka v fizeni pred
soudem, Trestni pravo, 2018, ¢. 1.

7. MULAK, J.: Zakladni zasady trestniho fizeni a pravo na spravedlivy proces. Praha: Leges,
2019.

8. MULAK, J.: Zasada kontradiktornosti trestniho fizeni: evropské souvislosti a Geska reflexe.
Bulletin advokacie, 2019, €. 3.

9. OLEJ, J. - KOLCUNOVA, M. — KOLCUN, J.: Kontradiktornost v trestnom konani,
Bratislava: C. H. Beck, 2014.

https://doi.org/10.33542/S1C2020-2-06 79


https://doi.org/10.33542/SIC2020-2-06

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, ro¢nik 8. 2020, ¢islo 2

10.

11.
12.
13.

14.

15.

16.

17.
18.

PELC, V.. Kontradiktornost — realita nebo chiméra ¢eského trestniho procesu? In:
JELINEK, J. a kol.: Ochrana zakladnich prav a svobod prostiedky trestniho prava
procesniho. Praha: Leges, 2020 (v tisku).

REPIK, B.: Evropska imluva o lidskych pravech a trestni pravo, Orac, Praha 2002.
ROZEHNAL, A. Strategie civilniho procesu. 3. vyd. Plzeii: Ale§ Cenék, 2020.

hlavnim li¢eni s ohledem na judikaturu ESLP. In: JELINEK, J. a kol.: Dokazovani v
trestnim fizeni v kontextu prava na spravedlivy proces. Praha: Leges, 2018.

SVOBODA, K. - SMOLIK, P. - LEVY, J. - SINOVA, R. a kol. Ob¢ansky soudni fad. 2.
vydani. Praha: Nakladatelstvi C. H. Beck, 2017.

WINTEROVA, A. - MACKOVA, A. a kol.: Civilni pravo procesni. Prvni ¢ast — Rizeni
nalézaci. Praha: Linde, 2014.

ZAHRADNIKOVA, R. a kol. Civilni pravo procesni. 2. vyd. Plzeii: Ales Cengk, 2015.
ZAHRADNIKOVA, R. a kol.: Civilni pravo procesni. Plzeii: Ale§ Cenék, 2013.
ZAORALOVA, P.: Procesni pouzitelnost dikazii v trestnim fizeni a jeji meze. Praha:
Leges, 2018.

KONTAKTNE UDAJE AUTORU
JUDr. Jiii Mulak, Ph.D.

Odborny asistent

Univerzita Karlova v Prahe

Pravnicka fakulta, Katedra trestniho prava
nam. Curieovych 901/7

116 40 Praha 1

E-mail: mulakj@prf.cuni.cz

JUDr. Vladislav Vnenk

Asistent

Zapadoceska univerzita v Plzni

Pravnicka fakulta, Katedra ustavniho a evropského prava
Sady Pétatficatnika 14

306 14 Plzen

E-mail: vnenk@vnenk.cz

https://doi.org/10.33542/S1C2020-2-06 80


https://doi.org/10.33542/SIC2020-2-06
mailto:mulakj@prf.cuni.cz

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, roc¢nik 8. 2020, ¢islo 2

DELAY OF PREVENTIVE MEDICAL INSPECTIONS OF
EMPLOYEES

ODLOZENIE LEKARSKYCH PREVENTNIVNYCH
PREHLIADOK ZAMESTNANCOWV!

Jana Zulovad?, Marek Svec®

https://doi.org/10.33542/S1C2020-2-07

ABSTRACT

The present scientific paper addresses the issue of the impact of selected preventive measures
to halt the spread of corona virus on the area of individual employment relationships, especially
on the protection of employees' health at work during the postponement of the preventive
medical examinations of employees. The authors justify the relevance and the need to carry out
preventive medical examinations of employees in real time and within the set deadlines with
regard to the primary protection of employees' health. The aim is to analyse the labour law
consequences of the suspension and postponement of preventive medical examinations of
employees and thus put forth the legal and practical arguments against the implementation of
such measure in the form in which it has been adopted. The adopted measure disproportionately
interferes with the right to protection of the life and health of the employee at work and causes
legal uncertainty for the entities in terms of their responsibilities in employment relations.

ABSTRAKT

Predkladany vedecky clanok sa zaoberd problematikou dopadu vybranych preventivnych
opatreni proti Sireniu korona virusu na oblast’ individualnych pracovnopravnych vztahov,
osobitne na ochranu zdravia zamestnancov pri prdci pri odlozeni lekarskych preventivnych
prehliadok zamestnancov. Autori odovodnuju relevanciu a potrebu vykonavania lekarskych
preventivnych prehliadok zamestnancov v realnom case a v stanovenych terminoch s ohladom
na primadrnu ochranu zdravia zamestnancov. Cielom je analyzovat’ pracovnopravne ndasledky
pozastavenia a odkladu lekarskych preventivnych prehliadok zamestnancov a uviest tak pravnu
I prakticku argumentdciu proti realizacii takéhoto opatrenia v prijatej podobe. Prijaté
opatrenie Vv neprimeranej miere zasahuje do prava na ochranu Zivota a zdravia zamestnanca
pri  praci asposobuje pravau neistotu subjektov v ramci ich zodpovednostnych
pracovnopravnych vztahoch.

I. INTRODUCTION

Currently, health in society is affected by COVID-19, caused by the SARS-CoV-2
coronavirus. In order to address situations and problems that may seriously endanger public
health, the Government of the Slovak Republic has taken a number of restrictive measures. On
27 March 2020, it adopted the Resolution no. 174 in response to the measures resulting from
the meeting of the Central Crisis Management Team to tackle this disease in the territory of the

Vedecky prispevok bol spracovany v ramci rieSenia grantového projektu APVV-16-0002 ,,Dusevné zdravie na pracovisku
a posudzovanie zdravotnej spésobilosti zamestnanca.” The scientific paper has been prepared as a part of the grant
project APVV-16-0002 "Mental health in the workplace and assessment of the employee's medical fitness."

JUDr., PhD., Univerzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenska republika

University of Pavol Jozef Safarik in Kosice, Faculty of Law, Slovak Republic.

3 associate prof., JUDr., PhD., LL.M., Univerzita Mateja Bela v Banskej Bystrici, Pravnick4 fakulta, Slovenska republika,
Matej Bel University in Banska Bystrica, Faculty of Law, Slovak Republic.
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Slovak Republic. In its point A.10, the cited Resolution tasked the Minister of Health, in
cooperation with the Surgeon General of the Slovak Republic and the Minister of Labor, Social
Affairs and Family, to adopt a measure setting conditions for limited execution of work-related
preventive medical examinations under Section 30e of Act no. 355/2007 Statutes on the
protection, support and development of public health as amended (hereinafter referred to as the
Health Protection Act). Following the above Resolution clause and the need to implement the
measures adopted therein, two laws have been passed. The Act no. 66/2020 Statutes,
supplementing Act no. 311/2001 Statutes of the Labor Code, as amended, which supplements
certain laws effective as of 4 April 2020 (hereinafter referred to as the amendment to the Labor
Code and other legal regulations) and the Act no. 69/2020 Statutes on emergency measures in
connection with the spread of a dangerous contagious human disease COVID-19 in the area of
health services, as amended (hereinafter the Act on Emergency Measures), which entered into
force on 6 April 2020. In order to achieve the purpose of counter-epidemiological measures to
minimize the need for assembling, the execution of work-related preventive medical
examinations has stopped for the period of the crisis, pursuant to the provisions of § 30e of the
Health Protection Act.* Newly adopted prov. § 30e par. 21 (a) of the Health Protection Act
stipulates that in times of a crisis, the assessment of the medical fitness of a natural person
applying for a job is replaced by their affidavit in support of their fitness.> At the same time,
according to par. 22 of the cited provision, the affidavit must be replaced by an assessment of
medical fitness for work no later than 90 days following the end of the crisis. The obligation of
a natural person applying for employment, the subject of which is the performance of work
falling in the third or fourth category, or for such employment in which their medical fitness is
required by a special regulation, to undergo an initial preventive medical examination in relation
to work is, therefore, suspended. A natural person is required to undergo this type of medical
examination within 90 days of the end of the crisis.

The amendment to the LC and other legal regulations meant that a new provision of § 39i,
entitled "Transitional provisions for the time being of a crisis or a state of emergency, declared
in connection with COVID-19", has been added to the Act no. 124/2006 Statutes on Health and
Safety at Work as amended (hereinafter referred to as the “Health and Safety Act”). The
provision of § 38i of the HSA introduces the inclusion of selected deadlines, their non-expiry
during the crisis and during one month after the crisis has transpired. According to § 16 par. 6
of the HAS, deadline for execution of work-related preventive medical examinations within
five years from the issuance of the license, certificate and document, or within five years from
the previous work-related preventive medical examination, the end of which coincides with
duration of the crisis, is for the time being of the crisis considered to be as follows. If the end
of this period falls within one month of the date on which the crisis is declared to be over, the
statutory period shall be deemed maintained, subject to execution of the preventive medical
examination no later than one month of the date on which the crisis is declared to be over. This
involves the suspension and postponement of preventive medical examinations, which are
necessary to maintain the validity of licenses, documents, certificates, such as, for example, the
certificates of revision technicians, certificates authorizing the bearer to repair reserved
technical equipment, certificates authorizing the bearer to operate technical equipment, etc.

We believe that the intended positive objective of the measures adopted above is lacking in
effect and may have significant negative consequences in the area of industrial relations, while
many other contexts cannot be even envisaged by the law at this time. The protection of the

4 Anexception is the assessment of medical fitness for work of the health professionals who provide health care under direct
danger to life and health during a pandemic due to the spread of a highly dangerous infection. The medical fitness
assessment of workers in this category is also performed in crisis.

5 By analogy, according to § 30e par. 21 (b) of the Health Protection Act, the affidavit replaces the certificate of health fitness
of a natural person to perform epidemiologically serious activities in the production, handling and placing the food and
meals on the market. Specimens of both affidavits are given in the annexes to the Public Health Protection Act.
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employee's health is a basic pillar of the legal regulation of economically dependent work.® We
agree that, in times of crisis, society-wide preventive measures take precedence over health
surveillance in the workplace, and that employers can be exempted from certain occupational
health obligations (e.g. administrative, notification obligations). The employer's obligations of
protecting the health at work are set out in § 30 of the Public Health Protection Act. The Act on
Extraordinary Measures suspended fulfillment of all obligations of the employer, which the
latter is obliged to honor in cooperation with the occupational health service, as well as the
obligations in which the employer cooperates voluntarily with the occupational health service.’
However, the employer is obliged to honor all these obligations touching the protection of
health at work immediately after the crisis has transpired. The activity of the occupational health
service is also suspended. In times of crisis, the occupational health service does not supervise
working conditions or assess the employees’ fitness for work through the performance of work-
related preventive medical examinations. However, it may provide advice aimed at protecting
health at work and preventing occupational and work-related diseases, but from a distance, not
at the employer's workplace. The activity of the occupational health service is resumed
immediately after the end of the crisis. However, we believe that the consequences of
postponing the execution of preventive medical examinations of employees have been taken
lightly and there is a clear disproportion between the protection of public health and the right
to protection of employee health at work. In the present scientific paper, we clarify the essence
of preventive medical examinations of employees, the intended purpose of which can be
realized subject to their execution in real time, and we analyze the consequences that
postponement of preventive medical examinations may cause in the light of the labor law.

Il. THE ESSENCE OF EXECUTING THE EMPLOYEES® MEDICAL
EXAMINATIONS

Preventive medical examinations of employees are of crucial importance in labor law. Their
execution is a necessary substantive condition enabling an employee to perform economically
dependent work. The fact that this condition has been satisfied must be demonstrated in certain
cases, if required by a special legal regulation, in the process of the so-called pre-contractual
relations already. According to prov. § 41 par. 2 of Act no. 311/2001 Statutes as amended
(hereinafter referred to as the "LC"), the employer may enter into an employment contract only
with a person health wise or mentally fit for the type of work involved. Furthermore, the
condition of medical fitness for the performance of work is transformed into the content of the
employment relationship itself in the form of general obligations of the employer in the field of
labor protection under § 146 para. 1 LC in conjunction with the provision of § 6 par. 1 (0) of
the Health and Safety Act. Pursuant to § 6 para. 1 (o) of the HSA, in order to ensure the safety
and health protection of employees, the employer is obliged to classify employees according to
their eligibility for the type of work with regard to their health, based especially on the result
of an assessment of their medical fitness for work, their abilities, age, qualifications and
professional competence in accordance with legislation and other regulations, to ensure safety
and health protection at work® and not let them perform work which does not correspond

6 See also: HORECKY, J., HALIR, J., SMEJKAL, M., STRANSKY, J., HAVLOVA, J., KADLUBIEC, V., GALVAS,

M.,MACHALEK P. Zdravi a prdce. 1. vyd. Brno: Masarykova univerzita, 2018.s. 68-84. KUNDRAT, L. Pracovny ¢as a

ochrana zdravia pri vykone brigadnickej prace Studentov. In: Vedeckad konferencia doktorandov na Akadémii Policajného

zboru v Bratislave, 2. ro¢nik Bratislava: Akadémia Policajného zboru v Bratislave, 2019, s. 201-208.; 9. RAMESH, N.,

SIDDAIAH, A, JOSEPH, B. Tackling corona virus disease 2019 (COVID 19) in workplaces. In: Indian journal of

occupational and environmental medicine, 24(1), pp. 16-18.

Prov. of § 30 par. 10 of the Act on Extraordinary Measures: In times of a crisis, the employer is not bound by their

obligations in the protection of health at work under paragraph 1 (b) to (o) and paragraphs 2, 3, 6 and 9.

8 With respect to which legislation can be considered legislation and other regulations to ensure safety and health at work,
see: ZULOVA, J. ReSers pravaych predpisov na zaistenie BOZP. [onling] [cit. 2020-05-01]. Available:
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to their state of health, in particular in view of the result of an assessment of their medical
fitness for work, to their abilities subject to certain age, qualifications and evidence of
professional competences under legislation and other regulations aiming to ensure safety and
health at work.® In order to ensure safety and health protection at work, the employer is obliged
to carry out surveillance®®, including work-related preventive medical examinations*! at regular
intervals, taking into account the nature of work and working conditions at the workplace, and
also upon request of the employee (prov. of § 6 par. 1 (q) of the Health and Safety Act).*
Health surveillance includes the supervision of working conditions and the assessment of
medical fitness for work through execution of work-related preventive medical examinations.
The assessment of occupational fitness is carried out on the basis of the health risk evaluation
from exposure to occupational factors and the working environment. Depending on the purpose
the examination is carried out for, several types of preventive medical examinations of
employees are recognized. Work-related initial preventive medical examinations of job seekers
are conducted before the job seekers start work. These examinations focus on detection of
diseases and symptoms of diseases that are not clinically manifested yet that are detectable and
could be a health contraindication in the performance of a particular job. In the case of
employees performing work for which medical fitness is required under special regulations, the
purpose of a work-related preventive medical examination is to assess all possible effects of the
work performed on the health of a particular employee, which could result in damage to
employee health later on and cause an occupational disease, or to reveal an acute health problem
of an employee that could make them ill-disposed for work and become one of the causes of an
accident at work. Periodic preventive medical examinations are used for regular and continuous
monitoring and evaluation of the employee's health, as well as for detecting changes in their
health in connection with the level of intensity of the work performed making demands on the
employee’s health. In case of employees performing the type of work falling into the third
category, the examination is conducted once every two years. In case of employees performing
the type of work falling into the fourth category, the examination is conducted once a year or
at the frequency specified in a special regulation or before any change in the job classification
(e.g. concerning a worker exposed to category A sources of ionizing radiation). An
extraordinary preventive medical examination shall be conducted if so ordered by a public
health authority or proposed by the occupational health service physician. Work-related
preventive checkout medical examinations are carried out at the end of the employment or a
relationship similar to employment for health reasons.'® They are conducted to determine the
condition of the target organs according to the specific factor of the work environment to which
the employee had been exposed at work.}* Finally, after the termination of employment or a
relationship similar to employment, if the employee so requests, a former employer for whom

https://dusevnezdravie.  upjs.sk/wp-content/uploads/2019/09/Zulova_Jana_Re%C5%A1er%C5%A1-pr%C3%Alvnych-
prepisov BOZP_elektronicky_dokument_APVV.pdf.
®  See also : HORECKY, J. BOZP - Tvrdé jadro pracovniho prava. In: Jaroslav Stransky et al. (eds.) Pracovni pravo 2018
nahrada nemajetkové ujmy v pracovnim pravu, ochrana zdravi pri prdci a aktudalni otdzky nemocenského pojisténi.
Brno:Mararykova Univerzita, 2019. s. 68.
Pursuant to § 30a and 30d of Act no. 355/2007 Statutes on the protection, support and development of public health as
amended by Act no. 204/2014 Statutes.
11 Pursuant to § 30e of Act no. 355/2007 Statutes on the protection, support and development of public health as amended by
Act no. 204/2014 Statutes.
12 Compare also: BELINA, M., DRAPAL, L. a kol. 2015. Zdkonik prdce. Velké komentdre. 2. vydani. Praha: Nakladatelstvi
C.H. Beck, s. 301.
OLSOVSKA, A. Skon&enie pracovného pomeru a zdravotna nespdsobilost. In: Starostlivost o zdravie zamestnancov.
Recenzovany zbornik prispevkov z vedeckej konferencie. Kosice: Vydavatel'stvo SafarikPress, 2018, s. 289-305.
14 More details on the types of the preventive medical examinations for work: ONDREJKOVA, L. Pracovnd zdravotnd sluzba
pre zamestnavatelov. Bratislava: Wolters Kluwer, 2019, 5.47-49.
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the employee performed work involving hazard factors with late onset of consequences to
health is done by a follow-up preventive medical examination.!®

However, the essence of conducting preventive medical examinations of employees is not
exhausted by the above-presented examples. Pursuant to § 16 par. 1 of the HSA, a natural person
may operate a designated work equipment and perform specified work activities stipulated by
legal regulations to ensure safety and health protection at work during its operation only on the
basis of a valid operating license (hereinafter "license™) or a valid certificate for performance
of activities (hereinafter referred to as "certificate") or a certificate of completion of education
and training of operator staff (hereinafter referred to as "document”). The condition for issuing
a license, certificate or document is, among other conditions, medical fitness for work. It is
also assessed on the basis of the result of a work-related preventive medical examination
according to § 30e of the Health Protection Act and the proof thereof is a medical report not
older than six months (§ 16 par. 4 of the HSA). An initial preventive medical examination is a
condition for issuance of a license, certificate or document; a periodic preventive medical
examination is a condition that the license, certificate or document does not expire. A natural
person holding a license, certificate or document shall be required to undergo a work-related
preventive medical examination assessing their medical fitness for the work required to perform
the given activity, within five years of the date of issue of the license, certificate or document,
or of the date of the previous work-related preventive medical examination (provision of § 16
par. 6 of the HSA). If a natural person has not undergone a work-related preventive medical
examination or if the result of the work-related preventive medical examination finds them
deficient of the medical fitness for work necessary to perform the activity for which a license,
certificate or document has been issued, this license, certificate or document validity expires
and the natural person must repeat the whole process of obtaining it.®

The employee medical fitness for work is, therefore, assessed in relation to all harmful
factors of work and the working environment, i.e. factors that are part of the work and relate to
the working conditions under which the work is performed and their purpose is to objectively
assess the employee's medical fitness for the work to which they are assigned. Through work-
related preventive medical examinations, it is possible to detect early changes in the health of
employees related to work, and thus prevent possible onset of occupational or work-related
diseases. Work-related preventive medical examinations are one of the most effective
preventive measures aimed at improving the protection of employees' health, precisely because
they are aimed at monitoring changes in the health of a particular employee in real time and
examining those human body systems that may be damaged by one of the harmful factors of
work and the working environment.

1. LABOR LAW CONSEQUENCES OF THE POSTPONEMENT OF PREVENTIVE
MEDICAL EXAMINATIONS

The first major consequence, as a real risk stemming from the failure to conduct the initial
preventive medical examination, is that the employer will employ a person who is not medically
fit to perform the work. Pursuant to the measures adopted, a natural person seeking employment
under which they would be performing work falling in the third or fourth category, or for such
employment in which their medical fitness is required by a special regulation, is now not
required to undergo an initial work-related preventive medical examination. A natural person
is required to undergo this type of medical examination within 90 days of the end of the crisis.
During the crisis, the assessment of the medical fitness of such a natural person is replaced by

15 See also: SEILEROVA, M. Ochrana zdravia pedagogickych zamestnancov a ich zdravotna spdsobilost’. In: Sine amicitia
vitam est nullam: pro memoria prof. Zdenky Gregorovej. Praha: Nakladatelstvi Leges, 2019, s. 190-211.
16 OLSOVSKA, A. Pracovny pomer. Bratislava: Wolters Kluwer, 2018, s. 78 a nasl.
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their affidavit in proof of their fitness.!” The employer finds themselves in an extremely
precarious situation when they have to hire a person for a job falling in the third or fourth risk
category with only their (unprofessional and subjective) affidavit in confirmation of their fitness
to carry out such work, declared in the affidavit. Due to the fact that it is not possible to predict
when the crisis will be over, the employee may be exposed to a harmful factor of the working
environment with irreversible consequences to their health for an unreasonably long time. The
same risk also arises for employees performing work falling in the third and especially the
fourth risk category, if they do not undergo a periodic preventive medical examination. In case
of the types of work falling in the third and fourth risk categories, these are the types of work
in which damage to health may occur even though preventive measures are taken to reduce the
risk (for example, a miner or a tunnel boring worker). This premise is also supported by the
above-mentioned periodicity of preventive medical examinations, e.g. in the fourth
occupational risk category, where it is an obligatory duty to undergo a preventive medical
examination at least once a year. The postponement of these preventive medical examinations
thus clearly runs counter to the general and immanent interest in protecting the employee's life
and health at work, and failure to carry out a preventive medical examination of the third risk
category, but especially of the fourth risk category, cannot be justified even by implementation
of such a measure as the present counter-epidemiological one. The key paradigm for the
conduct of a preventive medical examination of an employee is an objective assessment of
whether the employee is medically fit for performing the work prior to its commencement or
during such work and the postponement of the examination thus has a fundamental impact on
the protection of the employee's life and health.

The postponement of preventive medical examinations (i.e. maintaining the statutory period
for an indefinite duration of the crisis and one month subsequent to its end) will be particularly
reflected in cases where the examinations are necessary to obtain or renew authorizations
(certificates of professional competence), e.g. for employees operating motor (forklift) trucks,
and thus performing activities for which medical fitness for work is required on the basis of a
special license, certificate or document pursuant to § 16 and Annex no. la of the Health and
Safety Act. Preventive medical examinations for the assessment of medical fitness are
conducted on these employees in accordance with the Bulletin of the Ministry of Health -
Professional Guidelines of the Ministry of Health of the Slovak Republic on the content of the
work-related preventive medical examinations, issued on 29 September 2016. A preventive
medical examination includes an overall assessment of the employee's work-related medical
fitness, including the employee's detailed work history and data on vertigo and other types of
seizure, as well as a complete physical examination, including orientation examination of
sensory function, orientation neurological and psychological examination and eye examination.
A possible postponement of a preventive medical examination may have a significant impact
on the area of employment liability relations, where such an employee is exposed to the risk of
causing damage to their own health or the health of other employees, or damage to the
employer's property. In this category of employees, it is necessary to consider another
fundamental dimension, and that is giving them the option to maintain a valid license, certificate
or document to perform the activity, which entitles them to operate the designated work
equipment and carry out specified work activities provided by legislation to ensure safety and
health protection at work during its operation in accordance with § 16 of the HSA (see also Part
Il of this paper). The mere statutory imposition of time limits under § 39i of the HSA does not
address the objective state of health of an employee, who may already be medically unfit to
perform the work, even though the license has not expired, as this time limit is in force. In this

17 By analogy, according to § 30e par. 21 (b) of the Health Protection Act, the affidavit replaces the certificate of health fitness
of a natural person to perform epidemiologically serious activities in the production, handling and placing the food and
meals on the market. Specimens of both affidavits are given in the annexes to the Public Health Protection Act.
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sense, however, the employer cannot assign an employee a job for which the latter is not
medically fit or does not have the necessary certificate, license, document that proves their
professional competence to perform this job. However, the postponement of such medical
examinations may lead to a situation where the employees’ certificates, licenses, documents do
not expire, but preventive medical examinations as an objective parameter of assessing the
employee's health status are postponed but had that not been the case, and the medical fitness
of the employees had been duly assessed, the employer would be required to immediately
reassign the employees based on their current medical fitness to perform work where
competence subject to the licenses above is not required.

In addition to the fact that the postponement of preventive medical examinations endangers
the health of employees, another dimension of the measures in place can be identified, which
is probably the most fundamental from the labor law point of view. For example, if the
employee’s preventive medical examination fails to be conducted in an additional period, e.g. 6
months after the moment when the employee was supposed to undergo it under the original
legislation and the employee is diagnosed with a health damaging condition satisfying the
definition of an occupational disease, who will be responsible for this damage to the employee's
health? Pursuant to § 196 par. 4 LC the liability for damage caused to an employee in the form
of an occupational disease lies with the employer with whom the employee last worked before
having been diagnosed with such disease in an employment under the conditions that give rise
to an occupational disease which has affected him. Since in this case the nature of the
employer's liability is objective, the employer is liable for this damage even if he had complied
with the obligations arising from special regulations and other regulations to ensure safety and
health protection at work, provided the employer has not relieved themselves of their liability
for reasons contained in § 196 LC.*® Although the employer may justify the legal option the
law gave them to postpone a medical examination in accordance with a special legal regulation,
this does not change the employer's respective liability in any way. However, identifying the
culprits and the victims is complicated. We must take into account the presumption that, had an
employee undergone a medical examination at a time when, under the original legislation, the
employee was required to undergo a medical examination, damage to their health could be
detected at a stage which would only pose a risk of an occupational disease. Discontinuing work
in the working conditions that cause the occupational disease and reassignment of the employee
to perform other work without a risk factor in the work environment, together with correctly
applied medical therapy, could result in a preventive effect in the sense that the employee would
not develop the occupational disease. However, the newly adopted legislation seems to have
"imposed" the strict liability for damage to the employee's health onto the employer and, at the
same time, forced the employee to harm their own health. This risk is particularly high in cases
where the work falls into the third or fourth risk category, where the damage to health can be
fatal with a significant impact on the employee’s continued social inclusion. Why should the
employer bear the strict liability and the employee should have impaired health in such case?
Shouldn't it be the legislator who should be liable for the unprofessional nature of the legislation
adopted? Even in accordance with § 196 of the LC, the employer cannot waive their liability
for the onset of an occupational disease, as the said reason does not meet the definition of the
subjective action of the employee as a reason to vacate the employer of the liability, as set forth
in the provision of § 196 par. (1) and the par. 2 LC, not even in part. The most common damage
to an employee's health in a conventional manufacturing process in the form of assembly work
is long-term unilateral overloading of certain body parts, which could be prevented by
reassigning the employee or increasing their rotation if a medical examination reveals a risk of
an occupational disease. The postponement of preventive medical examinations delays such

18 BARANCOVA, H. Zikonnik prace. Komentdr. Bratislava: C. H. Beck, 2017, s. 1059 a nasl.
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finding. It is subject to debate whether the preventive purpose of the adopted anti-
epidemiological measure in comparison with the protection of individual health of employees
is as high a priority as declared in the explanatory memorandum to the Act on Extraordinary
Measures.

Other controversial aspects of the measures taken can also be considered, especially in the
area of liability relations. If we return e.g. to the driver of the forklift truck, one of the
examinations in assessing his medical fitness is also devoted to examining his sight and motor
functions. If damage to the health of another employee or the employer's property occurs, does
the liability lie with this particular employee, whose employer had not sent him to a preventive
medical examination, because the employer was unable to do so due to such examinations
having been postponed? Can such employee successfully defend themselves with an argument
that they did not know that they were no longer fit for the job and that the damage caused was
to be borne by the employer? The legal opinion will probably depend on the specific side of the
employment relationship, where the employer will claim that they had not violated any
legislation and the employee that they could not (was unable to) prove the deterioration of their
health because they had not been subjected to a preventive medical examination. In this context,
however, other controversial areas will continue to arise (and in practice, their emergence has
already been showing), e.g. in the area of observance of work discipline or in the application of
§ 47 par. 3 (a) or (b) of the LC.° If the employee or the employer is convinced of the employee's
medical incapacity, what should be the procedure if, in the current situation, we cannot
objectively assess the employee's medical fitness for work through a preventive medical
examination? The subjective belief of the employee about their own lack of fitness will
probably lead to a refusal to follow the work instruction in accordance with § 47 par. 3 (b) of
the LC. The employer's belief in the employee's incapacity will lead to the latter's reassignment
to another job, but it is questionable whether such reassignment will be in accordance with the
law, as reassignment of an employee to another job for health reasons is under § 55 of the LC
subject to a medical report resulting from a preventive medical examination. Legally more
certain, although probably economically more discriminating, might be for the employer to
apply the provision of an obstacle to work on the part of the employer to dealing with such
employees according to § 142 par. 3 of the LC.%

However, the postponement of medical examinations has already created another unsolvable
labor law problem, which fundamentally reduces the employment protection of employees. The
impossibility of conducting preventive medical examinations does not allow the employer to
terminate the employment pursuant to § 63 para. 1 (c) of the LC in the existence of a long-term
loss of medical fitness of an employee to perform work, as it is not objectively possible to obtain
a medical report stating such a long-term medical incapacity. In case of employees who, for
example, return to work after their temporary incapacity for work, during which they were
provided with health care, positive or negative changes in their state of health may have
occurred in the meantime and it is, therefore, necessary to reassess their state of health. Thus,
although both the employer and the employee are convinced of the need to terminate the
employment, the absence of an objective fact, demonstrated in the form of a medical report on
the health status of the employee, causes a state of legal uncertainty as to whether it is possible
to proceed under Art. § 63 par. 1. (c) of the LC, linked to the employee's possible entitlement
to severance pay upon termination of employment in accordance with § 76 par. 3 of the LC,
which is, of course, contested by the employer, or should the employment be terminated by

19 Prov. of § 47 par. 3 LC: The employer may not consider a breach of duty on the part of the employee if the latter refuses

to perform work or follow instructions that a) are contrary to generally binding legislation or good morals, b) directly
and seriously endanger the life or health of the employee or other persons.

20 Prov. of § 142 par. 3 LC: If the employee was unable to perform the work due to obstacles on the part of the employer as
mentioned in paragraphs 1 and 2, the employer shall provide them with compensation of wages amounting to their average
earnings.

https://doi.org/10.33542/S1C2020-2-07 88


https://doi.org/10.33542/SIC2020-2-07

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, roc¢nik 8. 2020, ¢islo 2

agreement under Art. § 60 of the LC without the obligatory emergence of the right to severance
pay in accordance with the cited provision. § 76 of the LC. The employer thus tries to minimize
the risk of increased ancillary costs of the employee, in which the employer is greatly helped
by the postponement of the medical examination, the employee is unable to use the appropriate
legal ground for employment termination linked to the employee's right to severance pay.
However, the decision to postpone the termination of employment until the time of the medical
assessment of the employee's state of health for the purposes of termination of employment also
creates, secondarily, another problem consisting in the legal qualification of the time until the
medical examination is conducted. In theory, the employer has only two options to assess this
situation, namely, they can either apply the clause of an obstacle to work on the part of the
employer according to Art. § 142 par. 3 of the LC with compensation of wages amounting to
average earnings, if the employer believes that the employee is not fit to perform work due to
their health condition or they can assign work to the employee, risking deterioration of the
employee’s health condition thereby, as the employer does not have a medical report on the
employee’s lack of fitness. In both cases, the employer is thus exposed either to the risk of
deterioration of the employee's health or to increased labor costs, if, for example it is later shown
that the employee was qualified to perform the work or in terms of the postponement of the
entire process of the employment termination by the period during which the obstacles at work
on the part of the employer applied. The only solution to this situation is, in principle, to
terminate the employment by agreement, which neither party would wish to accept, as it is not
be in the employer's interest to provide the employee with the full amount of severance pay, to
which the latter would become entitled if the substantive conditions were subsequently
demonstrated to have been satisfied under Art. § 76 par. 3 of the LC. The decision in any
specific case will, of course, be up to the employer, or up to the employee, however, it can be
stated in principle that through no fault of their own and through the inconsistency of the
legislator, they could be exposed to a situation causing harm to one or the other.

We perceive the postponement in execution of preventive medical examinations to be an
inappropriate measure for other reasons as well. Based on the decision of the Public Health
Office of the Slovak Republic, specific businesses were closed and the number of employees,
who should undergo a preventive medical examination, has thus decreased. However, we must
realize that the decision does not concern the closure of all establishments, and for many
employees, a flat postponement of preventive medical examinations is irrelevant, resulting in
more harm than good. In times of crisis, some of the employees are working at an even higher
pace and productivity,?! with a negative impact on their lives and health.?? The negative effects
of suspension and postponement of periodic preventive medical examinations can thus become
much more intense. If the measures taken are intended to minimize the need for assemble, these
measures not only have no effect but no grounds for their existence either. On the one hand, it
seems not to matter that employees meet on the job, on the other hand, the most important
element of their employment protection in the form of regular assessment of their health is
postponed and is not implemented without taking into account the negative impact on
occupational health. The practical dimension of carrying out preventive medical examinations
has not taken into account either, especially for work falling in the third and fourth risk
categories. In these cases, employers have contracted their own occupational health services,
who conduct preventive medical examinations in their own medical facilities, controlling the
movement of all persons and excluding the general public.?® Preventive medical examinations

21 E.g. food industry, production of consumer goods, hygienic products, etc.

2 See also: MARI-ISABELLA STAN, RUS, M., & TASENTE, T. Young people’s perception of the measures taken by the
authorities in the context of the Covid-19 pandemic. In: Technium Social Sciences Journal, 7(1)/2020, pp.18-27. [online]
cit. 2020-05-05]. Available: https://techniumscience.com/index.php/socialsciences/article/view/516.

2 SPINAZZE, A., CATTANEO, A., CAVALLO, D.M. COVID-19 Outbreak in Italy: Protecting Worker Health and the
Response of the Italian Industrial Hygienists Association. In: Annals of work exposures and health. Volume 64,  Issue
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are carried out at scheduled times, so there is basically no waiting at the doctors' and employees
do not gather in larger groups. Thus, the employer clearly has the possibility to comply with
strict epidemiological measures and, at the same time, to ensure, in accordance with the above-
mentioned legal regulations, an assessment of the employee's state of health within the time
limits prescribed.

We believe that the arguments put forward indicate that the postponement of preventive
medical examinations of employees is disproportionate, especially for employees in the fourth
risk category, and that the measures taken should be invalidated as soon as possible.

IV. CONCLUSION

The purpose of a preventive medical examination is the detection and initial diagnosis of a
disease that would prevent or restrict an employee from performing their work at an early stage.
The subsequent immediate reaction of the employer, consisting in the appropriate adjustment
of working conditions or reassignment of the employee to another job, has preventive effects
in the event of further damage to the employee's health. The postponement of the preventive
medical examination of the employee by the amendment to the LC and other legal regulations,
and by the Act on Extraordinary Measures, has voided the meaning of the preventive medical
examination as it, de facto, postponed the examination indefinitely. In our opinion, the adopted
measure disproportionately interferes with the right to protection of the employee's health at
work. Postponing the preventive medical examination may cause an occupational disease
instead of a situation with the employee being exposed to only a milder consequence in form
of a danger of developing such a disease had the preventive medical examination been carried
out in real time. It is legally uncertain to assess whether the liability requirements for an accident
at work or an occupational disease, if such occurred in an incapacitated employee whose
medical fitness could not have been assessed due to the postponement of preventive medical
examinations, have been satisfied.?* The legality of the procedure of reassignment of the
employee to another job is questionable, if their state of health has not been objectively assessed
by a medical opinion resulting from a preventive medical examination. The temporary nature
of the measure adopted (for the time being of the crisis) does not justify its disproportionality,
and the shortcomings pointed out should be a memento so that they not to recur in any crisis in
the future.
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