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ABSTRACT

In the XXI century in Hungary there are lot of ce.ge which we can see a significant need of
the activity of justice experts during the crimipabcedure. The aim of this study is to present
some of the anomalys of the expert activity in ectian with the regulations of the current
Hungarian Criminal Procedure Code. Furthermore thien of this study is to draw some
conclusions and to suggest some de lege ferendgestigns about the topic. In our opinion
this topic is a relevant part of the criminal pratege law which would need some new
regulations in Hungary.

ABSTRAKT

V 21. stordi je v Mafarsku vedenych mnoho sudnych procesov, v rdAmgidttonozno bada
potrebu sdinnosti sudnych znalcov v trestnom konani./@ie predmetného prispevku je
poukaza na niekdko anomalii winnosti znalca v suvislosti s platnym diaaskym trestnym
poriadkom. Okrem toho diem uvedeného prispevku je sformutoravrhy de lege ferenda.
Pod'a nazoru autorov je uvedena problematika relevamifesou trestného poriadku, ktoré
si vyzaduje zavedenie novych pravidiel whslisku.

l. INTRODUCTION

Due to the development of the economic and soelations, in the last few years we can
detect the overgrowth of the crimes, in which dgrihe investigation the expert judgement
plays a key role as an evidence. We can declarejrtithe current Hungarian Criminal Code
there is no chapter where the expert evidence wooidhave significance. As a result of the
work of the expert, the qualification of an offern change into favorabler unfavorable
direction, not to mention the cases where the jociyg of the criminality of the perpetrator
depends on the expertise. The above mentionedcéades that in the criminal procedures
next to the public expert (ordered by the authesjtithe number of the experts hired by the
defense is growing. The experts hired by the defeme doing the same kind of work as their
public colleges, but their procedural positionpsdal, which fact - in our opinion - can cause
evidentiary problems during the exploration of thets.

On one hand the goal of this study is to presemtatitomalys, which anomalys we can see
through the practice, in connection with the regafes of the current Hungarian Criminal

Dr. Katalin CSERE: The legal measuring and usé@fidgement of the private expert purchased byhlaeged person
or its attorney without the preliminary permissiohthe court in the criminal procedure. In: Overaflinion. Expert
evidence in the procedure of the court. Budaped# 2231. p.
http://www.lb.hu/sites/default/files/joggyak/ossaglalo_velemeny_2.pdf (24 May 2016).
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Procedure Code (CP&)On the other hand the goal of this study is tovdwp a de lege
ferenda suggestion, to clarify the procedural judgtof the expert hired by the defense and
to clarify the evidence nature of the expertisee Btudy so tries to reach the procedural
problems from the aspect of the practitioner, adiogrto the below mentioned partition:

- the procedural positions of the hired expert
- the usability of the purchased expertise as al légcument
- de lege ferenda suggestion

II. THE PROCEDURAL POSITIONS OF THE HIRED EXPERT

As it was mentioned above, there are two ways lier éxpert to get involved into a
criminal procedure. The first, generally appliednfofor the expert is to be ordered by the
authorities (public expert/ordered expert). The GBf€rs to this in its 102. § (1).

The other form is rarer. In this case the expetftiied (hired expert/asked expert) by the
charged person or its attorney.

The process of the expert in the first case isdasean unilateral action of the authorities,
and in the second case is based on a bilaterasairdaon. This distinction is not only
concluded from the provisions of the CPC but friva 1. § (1 and the 13. § (3)of the Act
XLVII. 2005.,°> which regulates the frames of the justice expetiviy (Expert Act). The
CPC regulates the case of the hired expert unéet1B. 8. After the research of the referred
section of the CPC and its legislators interpel@tatit is going to be clear, that differently
from the ordered expert, the procedural positiothefexpert hired by the defense can be dual
from the angle of demonstration. Practically theebaf this is the decree in the subject of
involvement made by the prosecutor or the courthédf mentioned authorities make positive
decision in the question, the expert nature ofegert of the defense will be acknowleged,
and the expertise made by the expert will be tineesavidence as the expertise of the public
expert.

The real procedural dilemma occurs, when the aiitb®rmake a negative decision.
Namely when they refuse the involvement of theciegpert in the procedure. In this case
this study deals with the cases when the individgxglerts get totally different conclusions in
relevant questions (ex.: drug addiction, insarthig, committed value, extent of damage). The
basic of the dilemma is, that the person or persdrscan be seen as an expert according to
the Expert Act — in case of their involvement wakised - take over the procedural status of
the so called whitness with skills. What meanst thaespect of relevant circumstance from
the view point of criminal substantive or proceduaav, a person, who submit a judgement
which is a result of expert examination (expertisen be listened in the procedure according
to the rules for witnesses. This - according to standpoint - causes significant problems on
both practical and theoretical sides. This sigatificproblems are summarized below:

According to the 79. 8§ (1) of the CPC a person lbannterrogated as a witness if the
person can heve awareness about the fact whiclohlas proven. The witness during the
interrogation informs the authorities, which inf@ation has relevance from the perspective of

Act XIX. of 1998 on Criminal Procedure (Criminald@edure Code).

According to the 1. § (1) of the Expert Act: 'theesk of the justice expert - based on the ordethefcourt, notary,

prosecution, the police and other authority spedifin the law (in the following together: authoyity is to help to

determinate the state of facts, to decide the psadaal question, with its expertise, based orréisalts of the science
and the technical development.’

The provision says: 'the justice expert, the camyp the institution of the justice expert and bloely of justice expert can
also give expertise based on hiring, if this is pbstructing the service of its tasks originatednfrthe ordering

authorities, and it is not incompatible with it.élprovisions of this law have to be used propentiie expert activity.’

5 Act XLVII of 2005 on the activity of justice exps (Expert Act).

3
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the detection of state of facts of the crime sulgdo the suspicion. In contrast to this the
expert delivers an opinion about a question whieeds professional skills. It is very
important to emphasize that, because the auth®ritieaccording to the consistent court
practice — do not expect an opinion with resped¢hé&case from the witness. It is a matter of
fact, that the witness delivers an opinion as \wethany cases, even in the investigation part
or at the trial of the procedure. Neverthelessy dné presentation of the facts can be taken
into consideration, therefore the task of the adiiles is to terminate the perceived statement
of the witness from its conclusions. At the sammeeti the expert is only able to make an
awareness in connection with the course and cirtamoss of the examination, not about the
special issue, which is the subject of the dematistr. Say the expert, hired by the defense,
who is not involved in the procedure, could be miigated as a witness about the methods
and circumstances of the expert examination, atfmibehaviour of the examinated person
during the examination, and about the criteriegedty the profession in connection with the
examination. But the expert can not be interrogaabdut, what - as a result of the
examination - can only be commented by the explamnely about the relevant circumstances
of the demonstration. Obviously there is no gubsi to establish facts on the opinion of the
expert as a witness, which says, that the suspeatdrug addict. The interrogation of the
expert as a witness mixes the content featurebeofnitness statement (testimony) and the
expert judgement as evidences.

In context with the above mentioned problem, thsralso a special procedural instance,
when the acting authority interrogates the expeddhby the defense as a witness in the
presence of the public experts. The reason ofithike legal practice is the possibility of
comparing the opinions against each other, whathedmto the authority to decide about the
need of further demonstration. At the same timeabheve mentioned procedural situation
does not fit into the CPC’s regulation system of demonstrational process. Viz. in case of
witnesses, if there is a contrast in relevant qoestbetween the statements, there is a
possibility to try to solve the contrast within anérontation, according to the 124. 8§ (1) of the
CPC. From the provisions of the CPC follows, thahfoontation can be made between
witnesses, suspects, and witnesses and suspesedetvitness and expert can not be made.
This is only possible to confront statements toheather. There is no way to confront a
statement and an expert judgement, so there isayo~naccording to the current procedural
regulations — to confront the expert asked by #fertse but not involved in the procedure as
a witness with public experts. If we take a lookitet expert side, the way to confront the
different standpoints is the parallel hearing, adog to the 125. § of the CPC. In the
mentioned procedural situation nevertheless thesalso can not be used, because according
to the regulations of the CPC there are not exgadsg each other, but witness and expert,
between whom the continuation of the parallel i conceptually impossible.

The third problem is, when before the submissiomadictment, the prosecutor has already
refused the involvement of the expert — so theqmo®r only proposes to hear the expert as a
witness — at the same time, in the trial secti@npbssibility of recognition comes up again,
and the court - agreeing with the prosecutor’s psap - before the repeated decision in the
guestion of involvement — quasi as a conditiont®fdiecision- requests to hear the expert or
experts as witnesses. This kind of case is commagare often in the legal practice. In this
case, except the above mentioned first problenthdumproblem is, that after the hearing of
the expert as a witness, on what kind of procedoasic is possible for the court to decide
about the involvement of the expert. Namely acegydop the 103. § (1) c) of the CPC in a
case can not act as an expert, who takes pargoér gart in the procedure as a witness.
According to this rule, if the court hears the Hiexpert as a witness first, after that the court
could not acknowledge the expert as an expert enptftocedure. At the same time, if we
accept that the expert can not make an awarenbess @ fact which has to be proven, then

106



STUDIA IURIDICA Cassoviensia ISSN 1339-3995¢nmitk 4.2016gislo 2

literally the expert can not make a witness testiype so this exclusion rule would not be
interpretable — of course in the latter case themuld be no sense for the witness
interrogation. Here we think about a case for eXamwhen according to the opinion of
experts asked by the defense the charged persobecannsidered as a drug addict, while
according to the opinion of public experts can ot the court, during the process, wants to
hear the asked experts as witnesses about theioquest addiction. This practical
interpretation roughly goes against the 99. § @) df the CPC, according to which the
guestion of drug addiction is a special issue, asecof which to make the decision, the
assistance of expert is obligatory. If the law priges expert assistance, witness testimony is
causeless for this fact. The contradiction betwibenpractice and the regulation can only be
resolved by a clear legislative framework. We avng to discuss this framework in the de
lege ferenda suggestions part of this study.

In connection with the interrogation of the expasta witness, we would like to draw the
attention to another theoretical problem. Namelgt tthe expert - due to the rules of the
profession — has obligation of confidentiality, winiis also defined in the Expert Act.
According to the 12. § (2) of the Act the expers ladbligation of confidentiality concerning
the facts and datas learned during the activitthefexpert. About these facts and datas the
expert can only give information to the acting auity and to other body or person which or
who is authorized to handle the data concerned.

Nevertheless the question is, how to interprete pinovision of the law, when the court
authorities do not acknowledge the expert naturéhefasked expert during the criminal
procedure. The law knows exception from the obidgatof confidentiality regarding the
acting authorities, but just in case of expert asel@vant procedural person from the
perspective of demonstration. What if the expakes part in the procedure not as an expert,
but as a witness? According to our point of vienthis case the expert as a witness - due to
the rules of the profession - has obligation off@ntiality, which reason is a relative testify
obstacle, if the court wants to interrogate theeeixps a witness during the procedure. The
acting authority, during the interrogation, hasmarn such witness about the relative testify
obstacle according to the 82. § (1) c) of the CRQarding which, there can even be a real
obstacle of the interrogation. This proceduralaittn could only be resolved in case of the
authority would a priori treat the asked persoamgxpert in the criminal procedure. Here we
only would like to highlight the contradictory sdttion, when the court wants to hear the
asked expert as a witness before the decision angtrestion of involvement within the
frameworks of the trial to make the decision, dmelabove mentioned relative obstacle of the
hearing comes up, the court in this procedurabsiba is not able to continue that procedural
act on which the result of its decision dependsis Tesults the real and causeless extention of
the criminal procedure, not to mention the adddionriminlal cost. In our opinion the
protection against this is a real need in the X¢htury.

. THE USABILITY OF THE PURCHASED EXPERTISE AS A LEGAL
DOCUMENT

In this chapter we would like to deal with the eande nature of the expert judgement and
some of its problemS.

The situation is clear if the prosecutor or thertawolves the asked person as an expert
into the procedure. With this authority act, thenoggn of the expert, demonstrated by the
attorney or the charged person, gets an expertejudgt (expertise) status during the

5 Deals with the topic: Gabor Kovacs in his worlab®r KOVACS: The criminal procedural position afsiice experts.

In: llona Benisné Girffy (ed.) 27th Jurist Rover-Assembly: Pécs, Hugg@-11 October 2008. 258. p. Studies of
Hungarian Jurist Club. p. 92-101.
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procedure. In case of the decision of the authasitgegative, the provided opinion can be
used as a legal document according to the 112). & tBe Expert Act.

The definition of the legal document as an evidera® be found in the 116. § (1) of the
CPC, where the legislature formulates, that thalldgcument serves to prove the reality of a
data or a fact, or the occurrence of a happenintheotaking of a statement. This provision is
contradictory, which contradiction can be foundhwihe help of the interpretation of the
procedural rules regarding to the formal critenégxpertise. According to the 108. § (2) c¢)
of the CPC, a relevant part of the expertise issthealled professional fact-finding, which is
the basic of the judgement part. According to tresgriptions, the legal document also serves
to prove the reality of a fact, so the fact-findipart of the judgement of the expert - who is
not involved - has to be accepted as real. Accgrdiinthis we can state, that if the fact-
findings are real, then the conclusions driven fribieam are also real, say we should accept
the judgement part as real. And if it is true, titda hard to defend that legislative distinction,
which distinguishes the judgement of the experedioy the defense from the judgement of
the public expert.

IV. DE LEGE FERENDA SUGGESTION, CLOSING REMARKS

According to our viewpoint, it would be necessapycteate a procedural norm, which
would help to decide the credibility of the privaepert judgement according to professional
basis. Not arguing with the importance of that #eting authority has the procedural
possibility to make the decision in the questionmfolvement, in our opinion it would be
well-founded, if the decision-making competencetlué authority would cover questions,
judgment of which is expected from it professiopalbuch as the study of procedural
formalities of the expertise, say, if the given estjs name is in the list of the experts, if the
expert is entitled to give an expertise or if thdgement has the formal criteries according to
the 108. § (2) of the CPC. If the answer to thasestions is yes, the acting authority should
not have the possibility of deliberation regarditay the decision about the subject of
involvement, because it can cause the restrictiothe right to defense in the criminal
procedure. Videlicet in case of the expert hiredthy defense states a standpoint, which is
different from the expertise, which is the basid¢h# prsecution, and the acting prosecutor or
the judge refuses the involvement, then an imporpaimciple of the pocedural law, the
principle of burden of proof breaches.

Furthermore we emphasize, that the possibilitjhefauthority to hear the private expert as
a witness should be terminatedrhis kind of amendment is not only justified byeth
procedural dilemmas mentioned in this study, bsb d&ly the above suggested amendmental
direction. Because if the authorities involve tixpert hired by the defense as an expert into
the procedure, then the problem of hearing the rexggea witness could not come up. The
above mentioned professional credibility would omlg examined within the frames of
‘'expert’ procedure, which - according to the cutnergulations - could be the parallel hearing
of the experts as well as the legal institutiomfering of the other expert. At the same time
the practice shows, that there are several cases wtthin the frames of only one trial it is
necessary to hear an expert who lives far fronmidbation of the trial. Knowing the workload

7 Géabor Kovacs emphasizes the importance of thigsiwork: Gabor Kovacs: The revaluing rule of jestexperts in the

criminal procedure (In: Mihaly Bihari, Andras Patyi (ed.) In Honor of
Dr. Gyula Szalay, to his 65th birthday 606. p.3Gyungary. Universitas Gy Kht. 2010. p. 310-319. (ISBN:978-963-
7175-55-8).
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of the courts and the experts, granting of the uorstances of parallel hearing can
significantly spin out the criminal procedure, t@imention the criminal costs.

Taking into consideration the economic viewpointshe trial, possibility should be given
to the prosecutor or to the court deciding in tbhesgion of involvement to measure which act
of proof to choose to resolv the contrary betwdss purchased expertises. And if in the
opinion of the prosecutor or the court is moreifizdtle, there should be a possibility -with
ignoring the parallel hearing - to automaticallyler a third expert to clarify what is in the
111. 8§ (6) of the CPC.

According to our standpoint, with the implementatiof the above mentioned rule
changings, the acting authority could be in a sibmawhere it is possible to measure — within
the frames of its real discretional activity — tluelgement of the private expert, which is
contrary to the judgement of the ordered experélievant substantive or procedural question.
Such regulation would strengthen more effectivély principles in the criminal procedure,
with respect of the right to defense.

KEUCOVE SLOVA
mad’arsky trestny poriadok, znalec, znalec obhajobgingznalec ako svedok, dékaz, nazor
znalca.
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