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BUT FASTER IS NOT ALWAYS BETTER ...
(ON LAW'" S DELAY)

RYCHLEJSIE VSAK NEZNAMENA VZDY AJ LEPSIE ...
(O PRIETAHOCH V KONANI)

Alegander Brostl
Univerzita Pavla Jozefa Safarika v KoSiciach, Prigka fakulta

ABSTRACT

The article in brief deals with the right to a trievithout undue delay, which is secured by
every Constitution/ Charter, as well as by the F@@an Convention on Human Rights and
Fundamental Freedoms. It is criteria for a reasoleatime in civil cases set up in the juris-

prudence of ordinary, respectively constitutionalits. Examples are chosen from the histo-
ry of the Court of the Chancery, nowadays fromRbderal Republic of Germany, New Zea-
land and Slovak Republic.

ABSTRAKT

Clanok sa v skratke zaobera pravom na sudne korlaedezbytenych prigahov, ktoré je
chranené kazdou ustavou/ listinou, Europskym datbowa/udskych pravach a zakladnych
slobodach. Kritérid na ufenie rozumnej doby v civiinych pripadoch ustanovené
v rozhodovaceginnosti vSeobecnych sudewvistavnych sadov. Vybrané priklady pochadzaju
z dejin Kancelarskeho sudu, novsie zo Spolkopejbiiky Nemecko, z Nového Zélandu, ako
aj zo Slovenskej republiky.

|. ONCE UPON A TIME...

Law's Delay is an old problem. It is said that kcptiocedure and delay are twins or that
they were born together. No lawsuit can be decidgty without at least some minimum
period of time between the filing of an action asdultimate decision by the court.

During the 18 century the Court of Chancérwas criticised heavily for its practice. It
was overworked. Francis Bacon (1561-1626) wrot@@F0 orders being made a year; Sir
Edward Coke (1552-1638) estimated the backlog tarband 16 000 cases. Looking for rea-
sons we could probably say it was due to the inaienee of the judges, due to the procedure
used, re-hearing of evidence, orders issued andubee (“what was ordered one day, was
contradicted the next so as in some cases therbdwadfive hundred orders and faire more as
some affirmed”y’

van RHEE, C. H.: The Law Delay. Essays on Undue delay in Civil Litigatiémtwerp-Oxford-New York 2004, p. 1.
The Court of the Chancery originated in the 11thtwey. The Chancery started as a personal staffeof.brd Chancel-
lor, described as a great secretarial bureau, & office, a foreign Office and a ministry of justiclBy 1345 the Lord
Chancellor began to be seen as the leader of the GbGhancery. In the f5century it became almost entirely a judi-
cial body. Later, beginning from the time of Elis#iio | (Queen from 1558-1603) the Court was mainityctsed for its
slow pace, large backlog and high costall problems which persisted until the™@ntury, when it has been fused with
the common law courts. Finally, the higher coustegn which had existed since the Middle Ages wasganized in
1873 and 1875, by the Supreme Court of Judicatuts. See also: WILSON, A.: Supreme Court of Judi@tcts of
1873 and 1875. Schedule of Rules and Forms, and Btles and Orders. London 1875.

3 KERLY, D.: A Historical Sketch of the Equitablerialiction of the Court of Chancery. Cambridge 1§90154.
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Il. CHARLES DICKENS ON LAW'S DELAY IN THE VICTORIAN ERA

The early 18 century saw the beginning of an exponential grawtlegal business, which
marked changes in society. In 1850s a new setle$ (Chancery orders) was produced by the
Chancellor. The Master of Chancery Abolition A852 abolished the Masters in Chancery
and allowing all cases to be heard directly by gglg’he court became more efficient and the
backlog decreased. In the 1860s an average of @&X¥s were submitted each year, while the
Court heard and dismissed 3833, many of them franprevious backlog.

Charles Dickens (1812 - 1870) was for a quite Ipag of his life and of his writing career
a law student. All the time he was writindBleak Househe was a member of the Middle
Temple. He mentioned what he observedit the present moment (August 1853) there is a
suit before the court, which was commenced neamrnty years and which is (I am assured)
no nearer to its termination now then when it wagun’”

Jarndyce and Jarndyce, which “was squeezed dry ygaim years” is not only a fictive
case concerning a large inheritance, mentionedhayl€s Dickens:

“Jarndyce and Jarndyce drones on. This scarecrowa siiit has, in course of time, become
so complicated that no man alive knows what it medhe parties to it understand it least,
but it has been observed that no two Chancery leswy@n talk about it for five minutes with-
out coming to a total disagreement as to all thenpises. Innumerable children have been
born into the cause; innumerable old people hawesl diut of it. Scores of persons have delir-
iously found themselves made parties in JarndydeJamndyce without knowing how or why;
whole families have inherited legendary hatred$lie suit. The little plaintiff or defendant
who was promised a new rocking-horse when JarndyckJarndyce should be settled has
grown up, possessed himself of a real horse, aodett away into the other world. Fair
wards of court have faded into mothers and grantierst a long procession of Chancellors
has come in and gone out; the legion of bills i\ $hit have been transformed into mere bills
of mortality; there are not three Jarndyces leftoopthe earth perhaps since old Tom
Jarndyce in despair blew his brains out at a cofieese in Chancery Lane; but Jarndyce
and Jarndyce still drags its dreary length befdre tourt, perennially hopeless.”

lll. UBERLANGE VERFAHRENSDAUER: FEDERAL REPUBLIC OF GERMANY

There is no serious problem with undue delays im@ay — this is a general impression,
when speaking about the judiciary in this couniiyst to dig a bit deeper, in comparison with
other countries there are maybe some signs...

Who is challenging German courts in civil cases lcape to get a decision from the first-
instance court in average within five months. # ttase is continuing at the Court of Appeal a
litigant should count with some another eight mentin administrative courts it is said the
procedure may last about two years of time. Sonegtilnmay also happen that Mrs. Justice is
working clearly slow, e. g., in the case of theegmtiser G. from Saarbriicken who was
fighting for a building permission for a supermdrkbout 30 years, when he finally brought
his case to the European Court of Human RightstiasBourd. This Court sentenced the
Federal Republic of Germany in 2006 to pay the d@npa financial satisfaction of 45 000
Euro for violation of his rights of a fair trial.

4 PARKER, D.: Dickens, the Inns of Court, and the lnh€hancery. In: Literary London (conference, papressentation

London Department of English, Queen Mary University.ondon, 9-10 July2009.

5 DICKENS, Ch.: Bleak House. Chapter 1 In Chancerye&sd Date: August 1, 1997 (eBook # 1023) UpdateutuBiey
21,2012, p. 5.

5 Rechtssache G. gegen Deutschland (Individualbe=cl®) Nr. 66431/01. Here the Court was decidingthdrethe
decisive period of time from August 23, 1984 (apgiion at Landesgericht Saarbriicken) and Augu20@3 (decision
of the Bundesverfassungsgericht) was “reasonabk’tim
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It is not so far away since the German legislahiaa reacted for the first time by amending
and changing some important statutes by passirgpaliaw on Legal Protection in Case of
Undu7e Delays in Court Proceedings and Criminal $tigation Proceedings on 24. November
2011!

IV. COMMON LAW COUNTRIES: AN EXAMPLE OF NEW ZEALAND

Civil court systems in the United Kingdom and Camade perceived to involve unneces-
sary delays. Significant legal reforms have beeplemented in 1999. They were based on
Lord Woolf's Report from 1996 and on his approach that “Thé pistice system in this
country urgently needs reform”, concluding that slgstem was “too slow to bringing cases to
a solution.® In Canada, Ontario, a research focusing on aiklstin 2001 states “there is a
generally accepted view that many long trials tmicelong.” The civil justice system in order
to ensure access to justice should “deal with castbsreasonable speed.”

As an other country in this respect, not linkedyvauch with undue delays, probably New
Zealand could be mentioned here. But especialthetend of the first decade after 2000 in
New Zealand there have been “increasing concerostahe time it takes for civil cases as
progress through the systemt”In the survey carried out by the Ministry of Justiabout
59% of respondents disagreed (partly strongly) uhil statement that “Courts provide ser-
vices without unnecessary delay.” Some basics:igtribt Courts in 2010 the bulk of cases
are resolved in an average of 307 days, which maiamsgt ten months...

And what about criminal procedure? Section 25 lihe New Zealand Bill of Rights Act
1990 guarantees minimum standards of criminal gleee Everyone who is charged with an
offence has, in relation to the determination @ tharge, has also the right to be tried with-
out undue delay.

What it means will be demonstrated here by the @kawf the judgment in R. v. Williams
v. New Zealand of 15 May 2009.

Mr. Williams appeals against his conviction on argfe of conspiracy to manufacture
metamphetamine. He contends that there was undag kebringing him to trial, that his
trial should have been stayed and that his comvicghould therefore be set aside. Nearly five
years elapsed between the arrest of Mr. W. in Nde&r@002 and his conviction, following a
fourth trial, in October 2007. Much of this delagsvclearly unavoidable. The first trial could
not proceed, initially because a co-accused didappear, and when he was located, insuffi-
cient jurors were available. The second trial wheri@d, after seven weeks, when a co-
accused was approached by jurors. The third treed aborted, after two weeks, when the ad-
missibility of the Crown evidence was successfahigllenged.

The respective doctrine states: whether delay aahts be undue despite not affecting the
fairness of a trial therefore falls to be deterrdimm a case by case assessment of particular
circumstances. The length and the causes of delay Ine considered.

" Compare the newly adopted Gesetz iiber Rechtssbeitiberlangen Gerichtsverfahren und strafrectghcErmitt-

lungsverfahren of November 24, 2011. A quite newrnamenon is introducing a complaint on delay (Vgezxéingsbe-

schwerde) in the proceedings before the Federaltiaimal Court (Bundesverfassungsgericht) via amesrt of the §

97 of the respective law.

The Right Honourable the Lord Woolf, Masters o€cass to Justice: Final Report to the Lord Chancelfothe Civil

Justice System in England and Wales. July1996.

® DINOVITZER, R. — LEON, J. S.: When Long Becomes Tmmg: Legal Culture and Litigatdr¥iews on Long Civil
Trials. (2001) 19 Windsor Yearbook on Access tdidas106-107.

10 L AING, R. — RIGHARDTS, S. — HENAGHAN, M.: A Prelimary Study on Civil Case Progression Times in New
Zealand. A Report by the University of Otago Legalles Centre, Faculty of Law. 15 April 2011, p. 5.

11 Shane Edward Williams v. The Queen [2009] NZSC[2009] 2 NZLR 750, Judgment of 15 May 2009.
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The Supreme Court concluded that the delay inotslity cannot be justified and was
therefore undue. Mr. W. was entitled to a remamhttiis undue delay to bringing him to tri-
al.

Finally the Supreme Court closed by the opinion thare was undue delay in bringing the
applicant to trial, but that delay did not justdystay and was more than adequately recog-
nized in the reduction in sentence. The appealtivagfore dismissed.

| could imagine the same kind of argumentation usea similar case in the Slovak Re-
public.

V. ZBYTO CNE PRIETAHY V KONANI MADE IN SLOVAKIA

Criteria for a reasonable time in civil cases hbeen set up in the jurisprudence of the
Constitutional Court of the Slovak Republic (furtias “Constitutional Court”) by the Finding
No. Il. US 26/95, which has dealt with a pendintepaity case?

The complainant (originally a minor) challenged h&se at the Constitutional Court in
1995. The case was pending at the City Court, otisedy at the District Court since 1977.
During this time of more than 18 years only oneitogous judgment was passed in 1987,
which was overruled by the Regional Court in 1988 eeturned to the Court of the first in-
stance.

The District Court in charge with the case failedrtake relevant evidence (the person of a
father in charge was a citizen of Belgium, who sefiito undergo blood tests). In 1993 finally
there was evidence sent by a medicine doctor frafia) dated by 1983 concerning an opera-
tion he has allegedly undergone in India in 197hictv had caused his infertility. This fact
interpreted makes it impossible for him to be thiaér of the boy (complainant), and he rep-
resented this document as the crucial piece okeegel

The Constitutional Court stated that a the procegsliof a duration of 18 years and 8
months is a violation of Article 48 Section 2 oetRonstitution of the Slovak Republic and
the same time of Article 6 Section 1 of the Eurap€anvention of Human Rights and Fun-
damental Freedoms, on account of serious delayslaakd in the procedure, linked with
semiplena probatio and not making a proper uskeolegal aid between contracting parties of
two states.

How justice may vary during the time and how it ntsy considered from different per-
spectives shows the Finding No. Il. US 32/03 of @umstitutional Court. It concerns justice
in the form of compensation or financial satisfastbecause of undue delay from the view of
a group of persons charged with rape and murdargifl student in a criminal procedure. But
the main point focusing on here is undue delayragai

Seven people have been charged in 1981 and sedtasdeeing guilty of serious crimes
including murder in 1983 by a long-time imprisonmduantil 1990 three of them have fully
performed their sentences and four of them haviepeed them partially.

In 1990 the sentenced people have raised a complaimiolation of law brought by the
Prosecutor General to the Supreme Court of thelCarad Slovak Federative Republic. In a
result the judgment of the Supreme Court of thev&{dRepublic was dissolved and the case
returned to the Regional Court for a new procedumct decision.

12 Zbierka rozhodnuti a uzneseni Ustavného stdueBkkej republiky 1995 (The Collection of Findingsi@Resolutions
of the Constitutional Court of the Slovak Republicl8B5). KoSice 1996, pp.52-67. A part of this deticoncerning Slo-
vakia was already presented during the internatiomaference in Taipei (25.-27 May 2009) and putgis in:BROSTL,
A.: On Faces and Traces of Justice. In: SHING-I HMEUMANN, U. (Hrsg.): Gerechtigkeit — Theorie uRdaxis. Jus-
tice - Theory and Practice. Baden Baden 2011 pp.25-27
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After another 12 years the respective Regional Oeas not able to decide the case. Para-
doxically, the sentence of one of the complaindwats been blotted out by the District Court
in 1989, and after 13 years he faced another atonsa

The seven people still on trial have lodged a camplin 2002 at the Constitutional Court
on undue delay because of the lack of a valid dmtisringing and safeguarding legal cer-
tainty. The Regional Court tried to excuse the length efpghoceedings by the factual com-
plexity of the case and the changes occurred nimestin the persons of lawful judges. The
Constitutional Court finally stated thdio factual complexity of a case may excuse a sifite
affairs, when there is no decision after more ti2nyears since the decision about an ex-
traordinary remedy has been made: the complainargpermanently facing legal uncertain-
ty, which negatively infects their lives®.

The Finding of November 12, 2003 on the violatidrihe right to a trial without reasona-
ble delays in the respective court proceedingssanir the right to a fair trial contained also
a decision on a proportional financial satisfact{ascording to the principle of corrective
justice). In this case it was from 300 000 to 500 &lovak crowns (approximately an equiva-
lent from 10 000 to 16 666 €), the highest finahs&tisfaction the Constitutional Court has
ever granted until this moment, with the aim to pemsate the injury caused to the accused
persons through this denial of a just (lawful) ¢adecision within a reasonable time. This
applies to the cases when the accused have notberly lawfully convicted, but they have
partly also served they sentence imposed on themhdyuashed judgment. Especially the
statement on the financial compensation withindéeision made by the Constitutional Court
evoked disagreeing reactions in the public; espigdtze “unfairness as such” and the respec-
tive form of corrective justice “for criminals” bame the target of its criticism.

There is probably a true general conclusion thatpirception that cases take longer than
necessary to proceed through the systdmas a negative impact on public confidence in the
justice.

KEUCOVE SLOVA
Sud kancelarie, priahy v konani, finatné zadogucinenie, poruSenie prava na spravodlivy proces.

KEY WORDS
Court of Chancery, undue delay, financial satisfagtviolation of the right to a fair trial.
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