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ABSTRACT

This article applies to the essence of recommeodsitand their role in influencing banking
and insurance. The legal nature of the recommeandstias well as the difference between
recommendations issued by the Financial Supervigiothority and those issued by local
self-government are presented here. The articl® afglicates the differences of legal
regulations of the recommendations issued by theariial Supervision Authority
recommendations in relation to banks and insurasoenpanies. The author postulates
unification of these regulations for the safetyratling in financial services, financial market
of the consumer protection.

ABSTRAKT

Tento ¢lanok sa tyka podstaty odpa@ani a ich Ulohe v ovplyvani bankovnictva a
poigovnictva. Pravna povaha odpeani, rovnako ako rozdiely medzi odpdéaaiami
vydanymi Uradom finamého dozoru a tymi, ktoré vydava miestna samospséva tejto
praci prezentované. Tato praca tieZz poukazuje nadigdy medzi pravnymi predpismi -
odportaniami vydanymi Uradom fin@ného dozoru a odpot@niami vzahujicimi sa na
banky a poigovne. Autorka predpoklada unifikaciu/zjednoteniehty pravnych predpisov
pre bezpénog' obchodu v oblasti finamych sluzieb, finatného trhu na ochranu
spotrebitéa.

INTRODUCTION

The aim of this paper is an attempt to analyse eraduate the legal nature of issuing
recommendations of good practices (i.e. the guds)i by the Financial Supervision
Authority for the banking sector and economic iaswe. The discussed supervisory
instruments are of a growing importance in therfeial market and the in real terms they
affect the practice of banking and insurance aatwi The occurrence of an increasing
number of Acts of a soft law character, createdH®y Financial Supervision Authority, is
beginning to rise. Polish Financial Supervision Hartty issued 19 recommendations aimed
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at banks and 5, which were addressed to insurance commanighe indicated
recommendations allow a quick response (commupicafior Polish Financial Supervision
Authority when it identifies the risk of the unlawfbehaviour of banks or insurance
companies without the necessity to institute irdlnal cases. On the other hand, this also
provides for the supervised entities (banks, instgacompanies), access to knowledge
concerning the approach of the supervisory authofibe study highlighted the differences
between the recommendations and the guidelinesedsshy the FSA with the
recommendations developed by the economic selfrgavents.

. THE LEGAL NATURE OF ISSUING RECOMMENDATIONS BY T HE
FINANCIAL SUPERVISION AUTHORITY

The problem of the legal nature of the recommendatissued by the FSA has already
been the subject of studies in the doctfine.

The recommendations are the standards of the reeoded by the FSA proceedings the
compliance of which cannot be ordered through the of state coercichThese are the
standards of general and abstract nature, beingaetion to the perceived threats to the
functioning of banks by supervisory authority. Thelyould be considered as guidelines
(rules) of recommended procedure. It should beeabreith the view that recalling these
principles is not creating law, but the fulfillinbe market supervisor, which must strive for
the supervised entities to act in accordance \mighapplicable law.

Recommendation A concerning managing the risk aceogipg transactions on the derivatives market aated by
banks, which is attached hereto, 2010; Recommemdd&imn the control of banks’ capital investment ri002;
Recommendation C on the management of large expdskre002; Recommendation D on the management ahil
telecommunications risk at banks, 2013; Recommennl&tion the basic criteria applied by the Commis$ioBanking
Supervision in approving rules issued by mortgaaekb for the determination of the mortgage lendiaige of property,
2014; Recommendation G on the management of intextestisk at banks, 2002; Recommendation H on liaeknal
controls and audit, 2011; Recommendation | on theagement of foreign exchange risk at banks andiptas for the
performance by banks of transactions involving expe to foreign exchange risk, 2010; Recommendali@m the
creation by banks of data bases concerning theepggopnarket, 2012; Recommendation K on the prinsigta the
maintenance by mortgage banks of collateral acsotort mortgage bonds and projections of those adspi2014;
Recommendation L on the role of external auditorscamtributing to the process of bank supervisioQp12
Recommendation M on the management of operatioskl at banks, 2013; Recommendation P on bank liguidit
monitoring systems, 2015; Recommendation R concerthiegules for identification of impaired balandesst credit
exposures, calculation of impairment losses onrizatsheet credit exposures and provisions for affifice-sheet credit
exposures, 2011; Recommendation S concerning goactiqges related to mortgage-secured credit expes2®l13;
Recommendation T on best practices in managingtaiskirelated to exposures to households, 2013pRetendation
U - on bancassurance, 2014; Recommendation W oernalt models at banks, 2015. See more:
https://www.knf.gov.pl/reqgulacje/praktyka/rekomenpdrekomendacje.html

Guidelines on the Management of Information Tetbhgy and ICT Environment Security for General Pemnsi
Companies 2014), Guidelines on Motor Vehicle InsoearClaims Settlement (2014), Guidelines on flood ris
management in the insurance sector (2014), Guiklion the Management of Information Technology &Dd
Environment Security for Insurance and Reinsurance ndeldakings (2014). See more:
http://www.knf.gov.pl/en/aktualnosci/lPFSA_Guideknd6122014.html

8 T.CZECH, The Legal Nature of FSA Recommendatiorzedhd Prawa Publicznego 2009, no 11, p. 63-80; M.Olszak
Recommendations banking supervisory authority - geeesis, subject to regulations, the legal natBrzeghd
Ustawodawstwa Gospodarczego 2010, no 11, p. 2-A1Kidzyzewski, Supervisory Recommendations - the legalreatu
and the scope of the binding force, Prawo banko®@®2no 7-8, p. 110-121; D. Lewandowski, The reguiafunction

of banking supervision. Prudential supervisory Rememdations A,B,C of 3 March 1997, Prawo bankowe 1887, p.
55-68.

R. TUPIN, Supervisory Acts of the Financial Sufigpon Authority (w:) The principles of social andagomic system in
the process of applying to the Constitution (ré€d.Kosikowski, Warszawa 2005, s. 205.

M. ORLICKI, Recommendation U, Distribution Guidelféraft Insurance and Reinsurance Activity Act,Clance to
Change the Practice of Concluding and Implementirau@tnsurance, Prawo Asekuracyjne 2015, no 1, p. 26
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For those reasons, as opposed to other acts that hasen from the statutory
authorization, Polish Financial Supervision Authpriecommendations may not impose on
their recipients any obligations and only recommekihg certain action’.

In addition, it should be emphasized that the renemdations of Polish Financial
Supervision Authority do not fall within the categmf acts of generally applicable law, since
they are not included in Art. 87 of the Constitatiof the Republic of PoladFor those
reasons Polish Financial Supervision Authority reacgendations cannot become a legal basis
for an administrative decision due to their not-@mng character (sanctions supervision by
the Polish Financial Supervision Authority), andhimat be a subject of the control supervised
by administrative court$Such a sanction imposed by Polish Financial SugiemviAuthority
must have a legal basis within the legal regulationforce. In the event of issuing by the
FSA an administrative decision based on the recamdatéeon the possibility of an annulment
is postulated due to lack of legal grounds foréease pursuant to art. 156 par. 1 point 2 of
the Code of Administrative Procedurélowever, the provisions of generally applicable la
interpreted in a manner consistent with the recontagons may be the basis for any
decisions and judgmentSs.

Recommendations cannot therefore be consideretieasdurce of universally binding
standards. The literature indicates that they cabaaonsidered as a source of national law
(acts of internal management), as pursuant to98rf the Constitution of the Republic of
Poland, there is no organizational subordinationnsfirance companies (including banks)
towards Polish Financial Supervision Authority.

No less compelling is the Constitutional Court'dgment of 28 June 2000 (Ref. No. K
25/99, OTK ZU 2000, No. 5, pos. 141), that formeththe requirements, the fulfilment of
which gives the possibility of issuing internal iEgtion in view of entities functionally
subordinated to state. Constitutional Tribunal expd that the body entitled to do so can
only be the constitutional body, the acts themselvay concern only the constitutionally
defined public duties. These considerations malae#r that Polish Financial Supervision
Authority is not entitled to issue internal legist& addressed to insurance companies (banks)
becaulsze it is not a constitutional body and doéscampletely to fulfil constitutional public
duties:

.  THE  FINANCIAL SUPERVISION AUTHORITY  SUPERVISIOR Y
RECOMMENDATIONS AND GOOD PRACTICE RECOMMENDATIONS
DEVELOPED BY LOCAL GOVERNMENTS ADDRESSED TO BANKS A ND
INSURANCE COMPANIES

Self-regulation of the market in the form of recoemdations of best practices represent a
kind of filling the loophole (inconsistencies ofl@gal provision). The legal nature of the
recommendations should be identified as so-calleftgevernance namely a regulation
introduced voluntarily by entities operating withihe market. And there appears to be a

R. KASZUBSKI, The functioning of the sources putidenking law, Zakamycze 2006, p. 78.

The system of sources of law in a given Statdoised within the subjective and objective terms.

S.WRONKOWSKA, Basic concepts of law and jurisgnuice, Pozna2005, p. 26.

A.SKOCZYLAS, Bank protection measures to the prdoegs before the Commission for Banking Supervision

(selected), Prawo Bankowe 2002, no 2, p. 58.

® T. NIEBORAK (w:) Act on Capital Market SupervisioBomment, red. T. Nieborak, T. Séjka, Warszawa 201178,
See also T. Czech, The Nature...., s. 78.

10 M. ORLICKI, Recommecdation U..., s.26.

1 In the literature, however, they are differeninigms on this subject. See, e.g. T. Czech Thd legare ...., pp. 70-71 -
the author discusses the views of doctrine inréggrd.

12 see more: R. TUPIN, Commentary to the judgemefkodf 28 June 2000 (ref. Act K 5/99), PrzggjiSadowy 2001, z.
1, p. 87.
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significant difference between Recommendations @ndlelines issued by the PFSA and
recommendations of best practices developed byetbaomic self-government (i.e. by the
Polish Bank Association and Polish Chamber of lasce). In the former case we have the
effect of independent activities acting as the suipery authority*® However, for the latter
we have the effect of self-regulation, which is tlesult of an effort and a compromise of
entities undergoing such regulations. They may besidered as restrictions voluntarily
imposed on each other by financial market partitig

The adopted market practices should be regarded astablished custom in the financial
market and, therefore, have legal effects of arcastluded by a market participdntwhile
voluntarily accepted by banks or insurance comartieey constitute the Code of Good
Practices within the meaning of Art. 2 point 5 bétAct on Unfair Commercial Practics.
Whether in this case banks or insurance comparppl/ dhe practice different from the
declared as compliant with the content of recomragads, such activities may be regarded
as contrary to the law and cause certain actiomsrgment bodies responsible for protecting
the interests of consumers.

In the case where the bank's actions are contoatlyet regulations of recommendations,
the Office of Competition and Consumer ProtectitdOKiK) may initiate administrative
proceeding on the application of unfair market pcas. On the other hand, when it is
determined that the use of unfair market practeens the collective interests of consumers,
the OCCP President may, on the basis of the pongsof the Act of 16 February 2007 on
competition and consumer protectidiake action to eliminate this practice from therkea
Appropriate action may be taken by the other omgtions responsible for protecting the
interests of persons insured: the Insurance Ombalsthe Ombudsman and the county or
municipal Consumer Ombudsméh.

The activities may also be taken by consumers takms, exercising the powers granted
in Art 12 paragraph 1 of the Act on Unfair Commaldpractices, according to which the
consumer can individually apply to the court witle following civil law claims:

1) such a practice be discontinued;
2) the effects of such a practice be removed;
3) a single or multiple statement of appropriate cohéed appropriate form be made;

4) the damage as per general terms and conditionedressed and, in particular, to
request that the contract be cancelled and thefilenautually returned and the costs
associated with the purchase of the product belnaised by the trader;

5) an adequate amount of money be adjudicated foreaifgp social cause related to
supporting the Polish culture, national heritage@mrsumer protectioff.

13 Such a state of law applies in the banking lavd e insurance market legislator in the Act ofSebptember 2015 on

the insurance and reinsurance activities, in A86 Paragraph. 2 requires the supervisory authtwityconsult the draft

of recommendations with stakeholders and institistio

M. KOPYSCIANSKI, Border of legal interference in functioning @lfernative systems of the turnover with financial

instruments (MTF), Wroctaw 2013, p. 210.

15 P, WAJDA, Accepted market practices - the leggtius, Monitor Prawa Bankowego 2014, no 7-8, p. 138.

18 The Act of 23 August 2007 on combating unfair coencial practices (Journal of Laws no 171, item6é)20

1 In accordance with Art. 5 paragraph. 2 Sectionf4he Act of 23 August 2007 on combating unfaiormmercial
practices. An unfair commercial practice shall bgarded inter alia asgmmercial practicemisleading that involves
the failure to comply with a code of good practioewthich a trader voluntariljoined, if the entrepreneur informs
within the framework of market practice that he/shbaund by the code @ood practice”.

8 0J. no 50, item 331.

19 B. MROZOWSKA, Bancassurance- regulation and self-regulation of the market, WwRraAsekuracyjne no 3/2012,

p. 38.

See also, p. 39.
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So far, the Polish Banks Association (ZBP) adopti®ege recommendations of good
practices in the area bancassurance:

— The First Recommendation of the Polish Chambensfifance and PBA on protective
insurance linked to banking produ@s

— The second recommendatioh good practice on the Polisgfancassurancenarketin
the Scope of Financial Insurance Combined with BRrdducts Secured by Mortg&ge

— The third recommendation of good practice on thésRdancassurancenarket in
respect of insurance with an investment or savingsponent®*

These recommendations have taken the consultatiatis the Polish Chamber of
Insurance (PIU), the Insurance Ombudsman, the Eiaa8upervision Authority, the Office
of Competition and Consumer Protection, the GovemmPlenipotentiary for Equal
Treatment, as well as banks and insurance compiutéeaccount.

The indicated recommendations apply to the irregida observed in the phenomenon of
bancassurancen practice, banks act as the policyholder (p&otg contract of insurance on
someone else's behalf) by purchasing an insurandeebalf of their clients. Additionally,
banks charge a payment from the insurance compagli@ed to the agreements of group
insurance. Therefore, they are also interestediairing the greatest group of clients using
insurance coverage. It comes in this situationtsigholations of bank customers via: their
hampered access to the content of the insurandeacgrrestrictions on freedom of having
the choice of an insurer of the bank's customer ldbk of possibility to direct claims by the
insured or their heirs, as well as the problemeaburse claims directed to the borrowers by
insurers after paying the insurance to the bank.

In 2012 the Financial Supervision Authority triem @stablish, by directing a supervisory
survey for banks, whether they adhere to high staisdin the distribution of insurance and
whether, and to what extent, they have adjustedegreviously discussed recommendations
prepared by Polish Chamber of Insurance and addmytélae Polish Bank AssociatiGn.

It proved that within the phenomenon lzdncassurancesstill a significant breaches and
violations of the rights of bank customers appéa&:, Banks merge the function of the
policyholder and the broker charging the insurarmmmpany with a remuneration
characteristic for a broker, banks continue to gnaib their customers with the minimum
information in connection with the accession toitigirance contract to a third party. On the
other hand, up 76.3% of the surveyed banks decthetdhe insured client has the possibility

21 See:www.zbp.pl Bancassurancés providing insurance by banks (intermediationtii® conclusion of insurance

contracts or offering accession to the insurana#raot, i.e. the agreement on behalf of customess)the basis of
agreements concluded between the bank and thermicompany directly linked to the service, bagkind insurance
services of investment or savings (bank customdeua separate agreement agrees to cover treafdsnk insurance
protection against different types of risk covebgtthe insurance contract).

22 The first edition of the Recommendation was adbptethe Committee on. Consumer Credit at the PBASRebruary
2009 and by the Board of the Polish Bank Associatio® April 2009, the second edition of the
Recommendation was adopted by the Committee for. @QuersGredit at the PBA on 25 June 2012 and approvetey
Board of the Polish Bank Association on 10 July 2012.
http://www.piu.org.pl/public/upload/ibrowser/Rekontatje/|1%20Rekomendacja%20Bancassurance.pdf
This recommendation was developed in cooperatioth whe Polish Chamber of Insurance and adoptedhiey t
Management Board of the Polish Bank Association orD22ember 2010 and entered into force on 1 Julyl201
http://piu.org.pl/public/upload/ibrowser/ll_rekondacja_ba.pdf

24 This recommendation was developed in cooperatitmthe Polish Chamber of Insurance and approvedHeyBoard of
the Polish Bank Association on 10 July 2012.
http://piu.org.pl/public/upload/ibrowser/BancassuaiRekomendacje/l11%20Rekomendacja%20Bancassurance%?20-
final.pdf

% http://piu.org.pl/public/upload/ibrowser/W.Kwmiak_V_Kongres_bancassurance_zalozenia_rekomenoidicja
The survey results presented by Mr Wojciech Kwiak, Deputy Chairman of the Financial Supervisionm@uossion at
the Fifth Congress ddancassurancewhich took place on 24-25 October 2013 In Jozaf@ar Warszawa. The Congress
was organized by the Polish Chamber of Insurancedperation with the Association of Polish Banks.
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of direct claims and 53% of the banks accept ppieadf freedom of choice of insurer without

restrictions. The results of supervisory surveysatied to banks within the context of the

actions taken so far by the Polish Bank Associagioth Polish Chamber of Insurance, indicate
that self-regulation of the sector through recomdieg the PBA and PCI - despite the fact
that they are necessary indeed and they fillegallgap - is insufficierf®

lll. THE LEGAL BASIS OF ISSUING RECOMMENDATIONS IN THE BANKING
LAW

The provision of Art 137 paragraph 5 of the Bankikg®’ indicates that the PFSA may
make recommendations concerning good practicesocauand stable management of banks
They are a source of banking prudential norms @ahatnot the legal standards. Furthermore
Art. 102 section 2 of the Act on payment serVitesstates that the PFSA may make
recommendations concerning good practices prudahistable management of the national
payment institutions, having regard to protectidntite interests of users or holders of
electronic money. Moreover, art. 62 paragraph. 2hef Act on Cooperative Savings and
Credit Associatiof? stipulates that the PFSA may issue , after consulthe National
Association, recommendations on best practicesrodgnt and stable management of the
savings banks. Follows from the foregoing that $tokinancial Supervision Authority has a
legal basis to issue a recommendation on the bgnkirket supervision, as required under
the applicable standards for the legal basis Burimng recommendations.

In the banking law recommendations are only actsgood practices of cautious and
stable banks management. Legislature doesxmessis verbigdicate in their case that they
are binding for banks® They should be considered as guidelines procesdingnstrument
to educate its recipients, and by this preventiffece on banking practices. Thus, the
proceedings in a manner inconsistent with the paté behaviour, which was presented in
the recommendation cannot be identified as a requént to impose supervisory sanction by
the PFSA. In contrast, orders and expectations Utated by the PFSA to establish the
validity and authority of this recommendation shibbk interpreted as meaning that within
the prescribed time and scope they remain, in fhieian of Polish Financial Supervision
Authority, valid>*

De lege ferendat seems that it is necessary to introduce toBheking Act a provision
which clearly would have resulted in possibilityldee of the bank to comply with the content
of recommendations. Indeed compliance with themauendations should be fully based on
the rule ofcomply or explairwhere banks could not apply to the Polish Findrigigoervision
Authority recommendation, but in a such a cas@atrequest of Polish FSA a bank would be
obliged to make a proper explanation. The explanathould indicate the circumstances and
the reason of being not obliged, as well as the iwayhich the bank intends to remove the
consequences of not applying to the recommendatidmerefore, banks should be given the
option enshrined in law, to demonstrate in the @sscof supervisory review and evaluation
that despite the failure specified in the recomna¢iod solutions objective indicated in it was
realized by adopting another alternative solutibiat tis not in contravention of action
recommended by Polish Financial Supervision Autkorit should be deege ferenda

2% M. SZARANIECSelf-regulation of bancassurance services maket result of irregularities in their functionitig :)
"New types of services in business”, ed. A. Walk€2gziot, T.Dlugosz, Difin, Warszawa 2014, pp. 17&.

" The Act of 29 August 1997 Banking Law (Dz. U. 2@1i%., Pos. 128 as amended.)_

2 The Act of 9 August 2011 on payment servicesZ@I1 No 199, item. 1175, as amended.).

2 Act of 5 November 2009 on Credit Unions (OJ 2012;,pos. 855 as amended.).

30 Otherwise the matter in art. 137 item 3 of the lam Act, a provision which is directly binding fixanks about the
liquidity standards and other standards of accégptagk in the banks' operations.

81 M. OLSZAK, Banking prudential standards, Biatys@l1, p. 185.
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introduced to the Banking Act a statutory duty tmsult the draft recommendations with
banks and institutions of self-government.

These proposals remain highly valid in terms of rdavelopments in this regard in the
insurance economy market.

IV. THE LEGAL BASIS OF ISSUING RECOMMENDATIONS IN T HE LAW
BUSINESS INSURANCE

Prior to January 1, 2016, PFSA did not have a dkggal basis to issue recommendations
in relation to insurance companies. The literatmcicates that recommendations of 2014
issued by the supervisory authority, and addressemhsurance companies, had no legal
grounds®

In Art. 365 of the Act on Insurance and Reinsurdhoghich will come into force on 1
January 2016, the Financial Supervision Authorityf e granted with the right to issue
recommendations addressed to the insurance arglirante undertakings only to the extent
necessary for the implementation of guidelines swbmmendations of EIOPA (European
Insurance and Occupational Pensions Authority)edsuursuant to Art. 16 of Regulation of
the European Parliament and the EU Council No. 380 of days 24 November 2010 on a
European Supervisory Authority, amending Decisiom M16/2009/EC and repealing
Commission Decision 2009/79 / EC. EIOPA may issuéaines and recommendations
addressed to competent supervisory authoritieefrisurance market, which operate in the
Member States.

The competent national authorities and nationalrfaial institutions are required to make
every effort to comply with the guidelines (Art. faragraph. 3 of the aforementioned
regulation). Within two months after issuing thadgline the competent national authority
shall confirm whether it complies or intends to @ynwith that guideline. If it does not
comply, and does not intend to comply, EIOPA shalinformed, with clear reasons stated. It
should be noted that the provisions of EU regutatian accordance with Art. 288 of the
TFEU - are directly applicable and require no immémtation into national la#’ The
existence of EIOPA guidelines does not results he hecessity to equip the national
supervisory authorities with the power to issuedglines. Nevertheless EIOPA shall be
informed guidelines have been indicated as a joatibn for strengthening the remit of the
Financial Supervision Authority in relation insucanundertakings and justify for the explicit
legitimacy to act in this way on the market - faliag the example to regulations of art. 137
Section 5 of the Banking Act.

Thus, for the Financial Supervision Authority toveabased on the law, possibility to
place guidelines and recommendations the EIOPA#o Rolish insurance market for the
national insurance and reinsurance undertakingsgdame necessary to grant the Financial
Supervision Authority such an instrument of inflaenlt should be emphasized that the new
law proposes to give PFSA the right to issue gindsl the extent necessary for the
implementation of guidelines and recommendationefEIPOA issued pursuant to Art. 16
of Regulation 1094/2010 to:

— ensure compliance of the insurance and reinsunamgertakings with the law,

%2 See more: E. KOWALEWSKI, M. ZIEMIAK, On the ledsl of the guidelines of the Financial Supervision
Commission, Wiadom@i Ubezpieczeniowe 2014, no 3, p. 15-30.

33 The Act of 11 September 2015 on the insurance@indurance activities, hereinafter referred téetson Insurance.

34 D. MASNIAK, Supervisory Recommendations and Guidelinestre Financial Supervision Authority - dialogue
supervised, or "soft law" with a hard result, Prad%sgkuracyjne no 2/ 2015, p.6.
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— prevent the violation of the interests of policydeis, insured, beneficiaries or those
entitled to insurance contracts,

— limit the risk inherent in the operations of theunance or reinsurance undertaking,
- ensure the continuing ability of the insurance utadéng to perform its obligatiors.

Thus, the draft envisages granting the FinancigdeBusion Authority the right to issue
guidelines within a wide range wherever the supeny authority determines violations of
the law or the interests of policyholders, insuteeheficiaries and any threats of fulfilling the
obligations. In the explanatory memorandum of tilevias raised that the introduction of
such guidelines would allow a quicker response (oomication) of the supervisory authority
when it identifies a risk of unlawful conduct okurance or reinsurance without the necessity
to bring individual cases. It also means that tbpesvised entities will be insured with
simultaneous access to knowledge about the postfotihe supervisory authority in the
proper functioning of the insurance mariet.

An important innovation in the field the discussad. 365 is the possibility of the
insurance or reinsurance undertakings to declaethiey do not intend to comply with the
recommendationd’ This applies to a situation in which the underigk do not apply to the
recommendations of the supervisory authority issuwathin the implementation of the
guidelines and recommendations of the EIPOA.

In this case, the insurance company is obligatemhftorm the FSA of this fact, and the
FSA has an obligation to publicize (disclose) thfeimation received®

Such a legal solution confirms the previous opisiom the doctrine that the
recommendations are the standards prescribed, reended by the PFSA proceedings,
compliance with which may not be ordered by theadsifon of sanctions by the supervisory
authority. These recommendations should be coreidas guidelines for the proceedings
which are an instrument for preventative effect tba insurance practice. No less in the
adopted regulation can be discerned introducingales for non-complying with the
insurance companies addressed to them by the PE&fmmendations. The penalty is a
result, however, from the Act and it imposes on Hieancial Supervision Authority the
obligation to present the information on insuracoenpanies, which had decided that they
would not comply with the published recommendatbthe supervisory authority.

Such a publicized information may represent a barfior acquiring new customers by
insurance companies, and for existing customermgpiration to change the insurer in the
future. In the case of issuing recommendationshbyRinancial Supervision Authority for the
purposes referred to in Art. 363 paragraph. 1 pdiAct on Insurance Activity the legislator
also envisages the possibility to withdraw the ity to comply with the issued guidelines.
In this case, however, the legislature imposes nsurance an obligation to achieve the
objectives of the procedure specified in contenthef guidelines in other ways. Information,
to the extent of not complying with the contenttioé recommendations and information on
the ways to achieve the objectives set out in d&ee@mmendation, the insurance company is
obliged to submit to the supervisory authority, @hshall be both made public. It should be
emphasized that the provision of this informatios the responsibility of insurance
companies? Under these assumptions the recommendations issyedhe Financial
Supervision Authority and addressed to insurancenpamies in connection with the

35

Art. 363 paragraph. 1 point 1 and 2 the Act ssuhance Activity.
36

See the substantiation of the project:
https://legislacja.rcl.gov.pl/docs//2/12269454/1@284/12276885/dokument150673.pdf
See: Art. 363 paragraph. 4 of the draft Act asuhance and Reinsurance.

Art. 365 paragraph. 4 of the Act on InsuranceAtst

Art. 365 paragraph. 5 the Act on Insurance Attivi

37
38
39
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objectives specified in the proposed Art. 365 paaply. 1 point 2 the insurance company does
not have an actual possibility to withdraw from tantent of that recommendation. Indeed,
the analysis of the content of the discussed piamvithat it must realize that content by other
possible methods than those that indicated by ith@nEial Supervision Authority.

To sum up, it should be noted that a division ire tpbroposed provision of the
recommendations in Art. 365 Act on Insurance Atyithe Financial Supervision Authority
on those whose contents insurance is not necassaribe realize from those whose
contents must be pursued is unclear, i.e. achiethege objectives, the implementation of
which the supervisory authority has issued recontagons for (even if it means the means
that had been indicated.

The question then is what happens in a situatioerevthe insurance undertaking does not
comply with the content of the recommendations adsiy the Financial Supervision
Commission under Art. 365 paragraph. 1 point ZhefAct on Insurance Activity that will be
detected in the framework of the subsequent sugmervi From the gist of the
recommendations it is indicated that they do ndorpe to the group of acts legally binding
and cannot the Financial Supervision Authority,rbgans of supervisory measures, require
obliging to its content. Therefore it would be apmiate for the legislature to introduce a
provision in a situation of not providing any infieation about the intention to not comply
with the recommendation, authorizing the superyisarthority to publish such information
on its own initiative, as a result of the inspewtio

In fact a situation where the insurance companysdo® implement the obligation to
provide information for the Financial SupervisionutAority of not applying to the
recommendations can be imagined.

In the Act a statutory obligation to consult thaftlof recommendations with stakeholders
and institutions, and evaluating the anticipateféad$é (costs and benefits) of social and
economic development of the regulations prior tokim@ the draft guidelines has been
introduced®?

SUMMARY

The codes of good practice developed by local gowents are certainly good practice
and as such should be created. They are the rekétfort and compromise of entities
undergoing such regulation. In some cases, howaveumber of irregularities that appear in
the financial market, e.g. In the casébahcassurancéhey are not sufficient.

Therefore, recommendations of the Supervisory Aitthqthe Financial Supervision
Authority) seem to be a necessary legal instrunoérg non-governing nature addressed to
banks and insurance companies. Their general astchabnature of the supervisory authority
is the answer to the perceived threat to the fonotg of banks or insurance companies in the
dimension beyond a single entity, as well as tagmtong financial services of the customer. It
is important, however, that the control of the isguf recommendations by the PFSA to be
uniform for banks and insurance companies. Curyemsurance law provides a possibility to
withdraw of an insurance undertaking from the immpdating the content of
recommendations, sanctions as public disclosunef@fmation about the insurance company,
which has declared that it does not comply with ig®ied recommendation a statutory
obligation to achieve the objectives of the procedipecified in content of the guidelines by

40 The recommendations based on Art. 365 paragfaphint 1of the Act on Insurance Activity.
41 The recommendations based on Art. 365 paragfaphint 2 of the Act on Insurance Activity.
42 Art. 365 paragraph. 1 and 2 of the Act on InsaeaActivity.
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other means and a statutory obligation to condudt draft of recommendations with
stakeholders and institutions.

Given the above, one would postulate the possilidifpropose a statutory guarantee of the
principle of comply or explain in relation to thecommendations issued by the Financial
Supervision Authority for the banks.

Surely this will contribute to the harmonizationdatonsistency between the solutions in
this regard on the financial market, improve itsusgy and protect the financial services of
the customer.

KLEUCOVE SLOVA
Bankové poistenie, odpafdnia, finatny dotad, trh v oblasti pot®vnictva, trh v oblasti
bankovnictva.
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