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ABSTRACT

The judicial control over public administration araiministrative justice, though, are not
synonyms. The first expression is broader; it cahpnds the supervision of administrative
decisions, carried out either by ordinary or by sjpé administrative courts. Currently, Hun-
garian administrative justice is in transition. A®m the ' January 2013 “administrative
and labour courts” were set up as the legal suceessf the former “labour courts”, which
has been the biggest revolution in the judicianycsi the implementation of the Regional
Courts of Appeal. Additionally, the work of establhg the autonomous rules of procedures
on which administrative lawsuits are to be builiststarted.

ABSTRAKT

Sudna kontrola verejnej spravy a spravne sudniotesu synonymické pojmy. Prvy pojem je
SirSi; zahiia kontrolu rozhodnuti verejnej spravy vykonavanui beseobecnymi alebo
Specialnymi spravnymi sudmi. Vcasnosti je mdarskd spravna justicia v transformacii.
Pocnuc 1. januarom 2013 tzv. “spravne a pracovné sutgli vymedzené ako pravni
nastupcovia niekdajSich “pracovnych sudowbd, bolo najv@Sou revollciou v justicii odias
implementovania Regionalnych odvolacich sudov. @kteho, boli zahajené prace na
vytvoreni samostatnych proceduralnych pravidiegnkini sa budu riadi administrativne
spory.

“The main vocation of administrative justice is litere existence.”
Lajos Szamel

l. INTRODUCTION

The legal institution of judicial control over pibladministration was created in the™9
century as a guarantee of the rule of faihe expectation according to which the executive
power may not intervene in human relationshipseeitigainst the lawcontra legem or be-
yond the law (ltra legem) was expressed as one of the principal conditmibourgeois
transformatiorf. Formerly, it had been a widely accepted practize public administration
could ensure rights and determine obligations osks its own discretion, i.e. even for lack

1 HAID Tibor, A kézigazgatasi biraskodasbb modelljei [Main Models of Administrative JustjcBolyai Szemle: A

Bolyai Janos Katonaidiskola kiadvany 2010. XIX. nr. 1. (1 Jan 2010.) 148
2 HAID (n 1) 147.
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of legal regulation presenting thereby opportufityadministrative autocracy. Consequently,
the arbitrary power of administration had beentferty increased.

Only following the bourgeois transformation had Beclaration of the Rights of Man and
of the Citizengenerally declared — echoing Montesquieu’s thalghtthat nothing may be
banned if it was not prohibited by law and no onaynbe obliged to do what was not
prescribed by law. Therefore, in order to give full effect to the aggtion of powers, a
principle promoted by Montesquieu, and to create Halance between these powers,
restricting state intervention within legislativienits became indispensable. Also limiting the
executive power via an “independent supervisoryybdmbcame a basic requirement of the
rule of law® The judicial control over public administration $sipposed to ensure this
requirement and it is carried out either within #asting judicial system or in a separate
structure, differing from state to state. Neverissl administrative courts ought not to deprive
the executive power of its own competehce.

The judicial control over public administration aadministrative justice, though, are not
synonyms. The first expression is broader; it ca@hpnds the supervision of administrative
decisions, carried out either by ordinary or by csgleadministrative courts. Thus, the
differences between the two above-mentioned meshemnare related to their structufes.

The fact that European administrative law is subjecintegration, i.e. it is currently
undergoing a substantial unification, persuadesuaber of people to use the term
“Europeanizatioh even in the field of administrative procedurawlaThis phenomenon is
strengthened further by several tendencies of Igpraximation, easily identifiable in
conngection with the judiciaries and administrajiwecedural laws of the EU member states as
well.

Currently, Hungarian administrative justice is fartsition. As from the L January 2013
“administrative and labour courts” were set uples legal successors of the former “labour
courts”, which has been the biggest revolutiorhmjudiciary since the implementation of the
Regional Courts of Appeal. Additionally, the work @stablishing the autonomous rules of
procedures on which administrative lawsuits areeduilt, has started.

[I. INTERNATIONAL COMPARISON: ORGANIZATIONAL MODELS OF
ADMINISTRATIVE JUSTICE

In the French judiciary system there are two cdeygsbodies providing legal control:
ordinary courts j(risdictions ordinaire3 and administrative courts jufisdictions
administratives™® So basically, the French model focuses on separatie administrative
court system from the ordinary judiciary. In fattie French administrative jurisdiction is a
product of history, as the post-Revolutionary aessablished not only the separation of

3 RACZ Attila, A kézigazgatas torvényességének kduetayei [Requirements of the Legality of Public Adistration]

In: Csefkd Ferenc (ed), Szamel Lajos Tudoméanyos HEitdé. [Commemoration of Lajos Szamel] (A 36K0zi-
gazgatasaért Alapitvany 2000) 149.
4 Cf. MONTESQUIEU, A Torvények szelleniér[On the Spirit of the Laws] (translated by Imreé€si and Pal
Sebestyén) (Akadémia, 1962) 312.
“La Loi n'a le droit de défendre que les actionsisibles a la Société. Tout ce qui n'est pas défgratula Loi ne peut
étre empéché, et nul ne peut étre contraint a fa@equ’elle n'ordonne pas.{Art. 5 de la Déclaration des Droits de
'Homme e du Citoyen de 1789)
5 IMRE Mikl6s (ed), A kdzigazgatasi biraskodas [Adistrative Justice] (HVG ORAC, 2007) 10.
” IMRE (n 6) 11.
PETRIK Ferenc, Szazéves a magyar kdzigazgatas @@yt of Hungarian Public Administration] (Jogtudoi
Kozlony 6/1996) 345.
ROZSNYAI Krisztina, A kodzigazgatasi biraskodasmai dimenzidja [The European Dimension of Admisistve
Justice] (Jogtudomanyi Kozldony 9/2007) 383.
DARAK Péter, A kdzigazgatési birdskodas eurdptégracidja [The European Integration of Administea Justice]
(Thesis PhD, 2007) 5.
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administrative functions from jurisdictional onest lalso the untouchability of administrative
cases for ordinary courts.

The organs of the administrative court system ¢SBauncil =Conseil d’Etaf Administra-
tive Court of Appeal <our administrative d’appelbdministrative courts tribunaux admin-
istratifs) are entitled to proceed if one of the partiearisadministrative body and the proce-
dure comes within the scope of administrative tathe State Council is the highest judicial
authority in France which judges as a final retiugtlegality of public administrative acts.

In France, administrative justice is regulated sgparated cod€pde de justice adminis-
trative), which entered into force in 2001 and includes thles related to administrative
courts and procedures which had been formerly agmhraccording to judiciary levels.
French administrative judges study at Bmle Nationale d’Administratiofounded in 1945,
in a system different from that of ordinary judges.

British and American administrative justice haseleped mainly in the same way. At the
beginning, ordinary courts had exclusive judiciahttol over public administration. Howev-
er, the wide range of cases led to the implememtadf administrative tribunalsSpecial ad-
ministrative procedural law does not exist, civibgedural law is applied in administrative
disputes The Administrative Court is part of the Queen’s\Be Division of High Court of
Justice and it is provided with general jurisdintitn conclusion, the pragmatic importance of
the administrative branch has compelled the transition of the judiciary?

Since the 1960s Germany has introduced an adnati&rcourt system which has been
independent both from the executive power and th@ary judiciary™ The entire range of
remedies is provided by administrative courts, goteeing the observance of legally.
Hungarian administrative science is based on thren&e one, although, there is an important
difference to emphasize: a German administratidgguis obliged to clarify the factual basis
of an administrative decision, i.e. /s/he is notirf by the motions for evidence the parties
had submitted — in contrast to the Hungarian practi does not exclude the possibility of
submitting action for a declaratory judgment. Therf@an-Austrian model is the model of
autonomous administrative coutfsNonetheless, Germany has separate administraties r
of procedure is separated, although the legislatbtise states have the authority to introduce
further rules and statutory exceptions.

In the mixed system, characterizing Italy, Belgiand Switzerland, various courts provide
the judicial review of public administrative ordeasthe same time. The competence of ordi-
nary courts, though, are highly restricted in adstiative disputes, they are solely empow-
ered to declare the infringement of I&.

lll. THE HISTORY OF HUNGARIAN ADMINISTRATIVE JUSTIC E

Already in Medieval law a number of rules were sog®al to protect noble’s rights against
the abuses of the royal or the central power. Thegelations were merely casual, they were
not systemized and protected only the wealthy ener part of them, e.g. barons or prelates —
in lieu of the entire society. Sinking into oblivi@already in the times of Turkish Occupation

11 Art. 13. de la Loi sur I'organisation judiciaides 16-24 ao(t 1790

12 HAID (n 1) 154.

13 HAID (n 1) 164.

14 DARAK (n 10) 6.

15 HAID (n 1) 154.

16 HAID (n 1) 154.

17 VARGA Jerb, A kdzigazgatasi hatarozatok birdsagi feliilvizatgll. [Judicial Review of Public Administrative d&rs
1.] http://munkaadoilevelek.hu/1999/07/a-kozigaagathatarozatok-birosagi-felulvizsgalata-i/ [7 Ne®14]

8 HAID (n 1) 161.
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and Habsburg sovereignty, these feudal statutdd oot be and were obviously not the ante-
cedences of the following bourgeois administrajisgice®

The existence of the legal institution alreadyta end of the 19 century testifies that
Hungary was on a par with the evolution of the pean models in respect of administrative
jurisprudence as well. However, there was a preségquo the creation of our administrative
justice: the structural separation of the execuéiad the legislative power. Other precondi-
tions of the judicial control over public adminetion were the disappearance of customary
traces from administrative law, acts regulatingestaction and the definition of its function by
norms at least in form of decrees. Additionallye ttoncept declaring the priority of state in-
terests needed to give space to a kind of soaahdbor the protection of citizen rightS.

The intention of referring the protection of thghts related to public administration to the
judicial power spread widely in political and legalcles®* Act V of 1848, of the so-called
April Laws, expressed the aim of establishing amiadstrative justice system, when, in cer-
tain cases, it vested judicial powers in the cémtenmittees that were to be established. Sec-
tion 19 listed the scope of remedies which shaljudged by this body. Thus, this was the
first agency with legitimate jurisdiction in admstiative dispute&

The intention of separating public administratiow gudicial power had been expressed in
the middle of the century, though, it became ackiar only following the Austro-Hungarian
Compromise. Section 1 of Act IV of 1869 on exergjsjudicial power declared théthe
administration of justice shall be separated froablc administration. Neither the judiciary
nor the administrative bodies may intervene in eattter's competence.Therefore, the divi-
sion between the two branches of power was realizdoving an important obstacle from
the introduction of administrative justice.

Furthermore, the adoption of Act XLIII of 1883 wasother significant step in this pro-
cess, establishing the Financial Administrative i€otlihis body has competence to review
administrative resolutions passed in tax and daggs. Later on, several members of adminis-
trative science were in favour of an administratbaeirt with general competence and Act
XXVI of 1896 established the Royal Administrativeu@t?®

In the national jurisprudence at the time, admiaiste justice was considered one of the
cardinal requirements of the rule of la¥in an administrative procedure the individual and
the administrative body stand against one anothet the authority is not merely a party, but
also the representative of public interest, thusitvho decides. In contrast, administrative
justice means that the conflict between the body the citizen is judged by a third party,
independent of both public administration and théividual and has the advantages of judi-
cial independence®

The Royal Administrative Court set up by Act XXVl 8896 was the highest authority of
judicial hierarchy and it was separated either frmublic administration or from the ordinary
court system. It worked as a single-instance speociart and its competence included the

19 Herbert KUPPER, Magyarorszag atalakulé kézigaasjabirakodasa [Hungary’s Changing Administrativestide]

http://jog.tk.mta.hu/uploads/files/mtalwp/2014_5%gger.pdf [1 Apr 2015]

PETRIK Ferenc, A magyar kozigazgatasi biraskodé@senete. [History of Hungarian Administrative Jos}, In:

Wopera Zsuzsa (ed.), Polgari perjog. Kullénds Ré&ixil[Procedural Law. Special Part.] (Budapest, 20D%].

2l PETRIK Ferenc (n 20) 193.

22 STIPTA Istvan, A kdzigazgatasi birdskodaszelényei Magyarorszagon. [Antecedents of Administeatiustice in
Hungary.] (Jogtudomanyi Kézlény 3/1997) 118.

2 VARGA (n 17)

24 MAGYARY Zoltan, Magyar kézigazgatas. [Hungarianbfic Administration]. (Budapest, 1942) 624-625.
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review of administrative cases itemized by the Atst.President obtained equal rights to the
Curia’s President and its judges had to meet reghirement$®

Although following the French model in the mainusture of the single-instance court,
German-Austrian effect prevailed during the elatboreof the detail$® The body had two
departments: a general administrative and a fihrase. The competence of the first de-
partment comprised e.g. parish matters, publicthegdligious and public educational cases,
meanwhile the other one administered justice inatack duty case<.Dealing with questions
of fact and of law, the body was authorized to @assw resolution, to amend and — in some
exceptions — to annul oflt is worth mentioning, though, that there werejudicial reme-
dies against political decisions. Disputes mayh®oteferred to the court in case of the silence
of public administration or police jurisdiction.

The exigency of transforming administrative justioéo a double-instance system had
been expressed a number of times. First, duringptbBbminary debate of the draft of Act
XXVI of 1896, then in 1924, during the elaboratiohthe second draft which aspired to in-
troduce first-instance administrative coufts.

Despite surviving the First World War, the Royalmidistrative Court’s caseload suffered
a radical recession. The Constitution of the Fitghgarian Republic aimed to provide it with
greater significance but it was not realized. Tghisnomenon led to the gradual decline of the
Court’s activity, up until 1949 when Act Il abolisth this institutiorf* According to the Rea-
soning, the people’s democracy considered thetliattstate power was exercised by the peo-
ple the guarantee of citizen rights, thus, exeeuggwer was consigned to authorities which
focused on common interests. As a consequencenedrative justice was merely unneces-
sary>? In other words, the new state machinery did nedrtbe legal control over public ad-
ministration and, in the name of the fight for “th@nsolidation of the socialist state and social
system”, abolished the institutionalised admintsteacourt practic€® In conclusion, the end
of administrative justice was triggered by the fdwt it had aspired to become and, for a
short while, it had actually become the guardiathefConstitution.

Parallel to the dissolution of the Court, so-calétitration committees were established,
dealing with tax and duty cases. It is worth addihgugh, that the activity of these bodies
cannot be identified as administrative justicethesy ensured executive and not judicial con-
trol.3*

With the approval of Act IV of 1957 on General Rutd State Administrative Proceedings
the opportunity of judicial review of administrativorders was re-established, yet with con-
siderable restriction¥. The supervision created by the Act aimed to pidtsucialist legali-
ty'ﬂ

Nonetheless, the Act introduced two significantrges: first, it ensured judicial remedy
against those administrative resolutions which ttuie administrative relationship, then, it

% PATYI Andras — VARGA Zs. Andrés, Altalanos kozigmtasi jog. [General Part of Public AdministrajiofDialég
Campus, Budapest — Pécs, 2009) 225.

KENGYEL Miklés, Magyar polgari eljarasjog. [Hungan Civil Procedural Law]. (Osiris, Budapest) 470.
27 IMRE (n 6) 24.

2 PATY!l - VARGA ZS. (n 25) 225.

2 IMRE (n 6) 25.

30 GATOS Gyorgy, A kdzigazgatasi biraskodéas Utjalays of Administrative Justice]. (Magyar Jog, 3/6P258.
31 VARGA (n 17)

%2 GATOS (n 30) 158.

33 KENGYEL (n 26) 471.

34 VARGA (n 17)

% VARGA (n 17)
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defined the main types of administrative decisitha could be reviewetf. Some examples

are: refusal or abolishment of registration, reffugacorrection in the register of births, mar-
riages and deaths; refusal of approval to exchahdjats; decision of confirming tax or duty
obligation in respect of the legal ground of th@asition®’

The 29 Amendment of Act Ill of 1952 on the Code of CiRitocedure consigned adminis-
trative disputes to the first-instance authoritleT3* Amendment inserted Chapter XX, enti-
tled “Procedures of Challenging Administrative Béens”. The 4 Amendment did not in-
troduce any remarkable transformation in the sysitatiministrative disputes.

Act | of 1981 on Modification and Consolidation thile Act IV of 1957 on General Rules
of State Administrative Proceedings empowered tbenCil of Ministers to define the range
of reviewable resolutions. According to the Acg ttlient may have right to the review of the
administrative decision listed in the council decomly the order deprived him of or limited
his Constitutional or other fundamental rigfit$n other words, the review covered exclusive-
ly the spectrum of the cases itemized by the dedrem which the provisions related to the
exercise of fundamental rights were excluded.Atdhen of the democratic transformation,
Act XXXI of 1989 on the Amendment of the Constitntifacilitated theenaissanceof Hun-
garian administrative justice.

In this process, 32/1990. (XIl. 22.) ABH Constitutal Court Decision annulling Council
Decree 63/1981. (XII. 5.) and Section 72 (1) of Aof 1981 received a cardinal rdfeAs a
result, the National Assembly generalised judiceahedy in administrative cases with Act
XXVI of 1991, yet did not restore autonomous adsiiative justice — despite the centenary
traditions?*

On the # November 2005 Act CXL of 2004 on General Rulefdministrative Proceed-
ings and Services entered into force, launchingrséwmodifications in the former systéf.
Needless to say, these new rules triggered theweof the Code of Civil Procedure, i.e. this
Act introduced impressive reforms not only in patddministration in general but also in the
evolution of administrative justice. Chapter | oftAXVII of 2005 on the Amendment of the
Code of Civil Procedure and on the General RuleNai-Litigious Procedures summarized
the special rules of administrative non-litigiousgedures, while Chapter Il defined the mod-
ifications in connection with administrative procees??

IV. THE SYSTEM OF ADMINISTRATIVE JUSTICE

Since it is commonly approved that the generalsralethe most important legal institu-
tions of the state of law shall be establishedhgy@onstitution, there is a growing tendency
to include the basic regulation of administratiustice in a country’s fundamental 14&fvAc-
cording to Article 50 (2) of Act XX of 1949 on theonstitution of the Republic of Hungary
“the courts shall review the legality of the deoiss of public administration’yet there are
no further indications.

% KISS Daisy, A kdzigazgatasi perek. [AdministratiProcedures]. In: Németh Janos (ed.), A polgariepdtartas

magyarazata. [The Explanation of the Civil Procef{kzigazgatasi és Jogi Kbnyvkiadd, Budapest, 199856.

87 Section 57 (1) of Act IV of 1957

% GASPARDY Laszlé, A kézigazgatéasi perek. [The Adistirative Procedures]. In: Wopera Zsuzsa (ed.)g&toberjog.
Kilénds Rész. [Civil Procedural Law. Special PaBlidapest, 2005) 168.

% gection 72 (1) of Act | of 1981

40 KENGYEL (n 26) 472.

4 PETRIK (n 8) 345.

42 For instance, the Act ensures right to appeainagaulings for the termination or the suspensifrihe proceedings,
excludes the right to appeal in wider range of sagenuls the suspensory effect of the appealinstef the implemen-
tation of the decision, specifies provisions ralat®the prosecutor’s intervention.

4 KENGYEL (n 26) 473.

4 HAID (n 1) 150.
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The present role of courts in judging administmtrders results from a structural solution
created in the Socialist era, namely from the irite@f the judiciary*® According to the for-
mer provision, the judicial review of administraidecisions was provided by two levels of
the ordinary court system: by county (metropolitaolirts and by the Supreme Court, i.e. the
Constitution did not restore the Administrative @atself.

According to Section 326 (1) of the Code of CivibBedure, the competence is based on
the seat of the administrative body which heardcte® in the first instance. If the authority’s
competence covers the entire country, solely thedgelitan court is empowered to adminis-
ter justice.

In principle, since the®1January 1999 a single judge shall hear the adtratiige case in
first-instance courts. This judge has to embodyghieng indispensable for the appropriate
judicial review of an administrative order, e.ge tknowledge of a wide range of statutes and
acts, of general and special procedural rules, saifdconfident orientation in specialised
fields of administrative law’

It is worth mentioning that in an administrativeseaa new purpose arises, which is to re-
view the legality of the administrative decisiomuB, a special concept of supervision-review
is required®’

In the case of “special complexity of the disputb® law ensures another solution: a
chamber composed of three professional judges Bkall the case. This way our legislator
probably aspires to minimalize the eventual missakethe single-judge system.

With regard to the remedies against judicial reyiewprinciple no appeal may be lodged
against the judgement of a court. However, themnes exception'lf the administrative pro-
ceeding was instituted to the judicial review afeaolution passed by a body whose compe-
tence covers the entire country and the court titled to modify it.*® (Except: expulsion by
immigration authorities, decision passed in anwasyproceeding.) In spite of the fact that no
remedy is in principle guaranteed against a remoiun force, law can introduce exceptions,
as the Code of Civil Procedure does by declarimag tiis general rule may not be applied in
administrative proceedings.

V. THE NEW SYSTEM IMPLEMENTED BY THE FUNDAMENTAL LA W AND BY
ACT CLXI OF 2011 ON THE ORGANIZATION AND ADMINISTRA TION OF THE
COURTS

Article 25 of the Fundamental Law in force since fff January 2012, declares tli@he
organisation of the judiciary shall have multipkevels. Separate courts may be established
for specific groups of casesConsequently, the Fundamental Law aims to proadiainis-
trative courts with autonomy within the judiciargual to labour courts, putting an end to the
long-lasting dispute whether efficiency shall bagunteed by administrative courts within or
out of the judiciary. This solution results from m¢jarian legal traditions (too), as in the col-
lective consciousness a separated body might ngiviea as much respect as another incor-
porated in the classic judiciary.

According to Ferenc Petrik, in Hungary separatertsowere more affected by political
changes than courts implemented in the unifiedtcsystem, thuSour history, the examples

4 PATYI - VARGA ZS. (n 25) 227.

46 PATY!I Andrés, Kézigazgatasi biraskodasunk modelljModels of Our Administrative Justice]. (LogoBudapest,
2002) 168.

47 PATYI (n 46) 169.

48 gection 340 (1) of the Code of Civil Procedure

4 IVANCSICS Imre, A kdzigazgatasi hatésagi eljarashig Administrative Proceeding]. (Manuscript) (KédB%cs, 2007)
229.
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of the judiciary should make us cautiousd’ his concept, the perfect model is either an ad-
ministrative department with relative organizatioaatonomy within the judiciary or a court
with totally separated organization. However, afyhe two solutions is acceptable, only if
the nomination procedure of judges and directordaatical with the general rules on judges
and the conflicts of competence between adminigéand ordinary courts is resolved by a
supervisory body (such as e.g. in Fran€e.)

In connection with remedies, before Act CLXI of 20&n the Organization and Admin-
istration of the Courts (hereinafter: Court Orgatian Act) entered into force, solely on the
bases of the Fundamental Law it was not clear venetiministrative courts should be inte-
grated in the ordinary judiciary or provided withparated remedy system. In other words, it
was equivocal whether the local regional courtsukhceview appeals lodged against the de-
cision of the administrative court or not. Nevel#iss, as Court Organization Act entered into
force, it became explicit that in the second insgathe regional court of competent jurisdic-
tion shall deal with the appeals lodged againstréselutions of the administrative (and la-
bour) courts.

It is worth to examine why administrative courtsrevenified with labour courts. Accord-
ing to Sections 19-20 of the Reasoning to the adrfa@ourt Organization Act, the main reason
of this fusion is the fact that labour courts hdneard several administrative cases, such as
social insurance ones. On the other hand, admatigtr and social insurance disputes do
compose different groups of cases, based on taldfigrent substantive and partly different
adjective law. Consequently, administrative andolabcourt practice embodies merely an
apparent unity in the present judiciary.

In connection with the relationship between the Sitmional Court and administrative
courts, the French model shall be mentioned. Agogrtb this, the legal control over the con-
stitutionality of the statutes is not the privilegethe Constitutional Court, but it is divided
between the Conseil Constitutionnel, an organ witlonstitutional court nature, and the Con-
seil d’Etat, an organ with administrative jurisdtict (too)>? Analysing the Hungarian struc-
ture, it is worth quoting Andras PatyiAdministrative and constitutional court practiceea
»»siblings««, but not »»twins««, as they are naegk of the same age’™®

In respect of its functions, thus timing and efiieetess, administrative justice ought to
comply with the pace of public affairs as well agiget and election cycles. However, this
does not favour the unity with Constitutional Count the acts in force there is a wide range
of administrative fields out of supervision, e.gegtions of administrative charging, projects
of town planning, in case of which neither judicradr constitutional review is guaranteed.
Furthermore, citizens are directly affected by lggality of administrative activities, not by
constitutional justicé?

During the elaboration of the Fundamental Law, ghgposals aiming to provide ordinary
courts with legal control over local governmentoteons instead of the Constitutional Court
have multiplied. There were two main reasons: oa leand, it is a matter of fact and not of
fundamental rights, on the other hand, dealing i legality of local resolutions of the

50 PETRIK Ferenc, Kbzigazgatasi birésag — Kézigamjaldgviszony. [Administrative Court — AdministraiRelation-

ship]. (HVG ORAC, Budapest, 2011) 216.
51 KUPPER (n 19)
52 KILENYI Géza, A kozigazgatasi biraskodas néhasydkse. [Some Questions of Administrative Justigefagyar
Kdzigazgatas, 4/1991) 303.
PATYI Andréas: Kdzigazgatasi birdskodas de coutstihe ferenda. [Administrative Justice de Consting Ferenda]. In:
Varga Zs. Andras — Frohlich Johanna (ed.), Kozéréé&lem. A kdzigazgatasi biraskodas multja ésj@\Protection
of the Public Interest. Present and Past of Adrratise Justice]. (PPKE JAK-KIM, Budapest, 2011)
5 Cf. http://www.kormany.hu/hu/igazsagugyi-minisatien/a-miniszter/beszedek-publikaciok-interjuk/trangi-laszlo-
origo-hu-nak-adott-interjuja [3 Sept 2015]
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slightest importance is rather incompatible witk tonstitutional Court’s profil& In addi-
tion, the basis of its competence is declaringatioh of the Constitution, while the ordinary
court is merely empowered to the reparation oflidleinfringement® Consequently, accord-
ing to Article 25 (2) of the Fundamental Lawourts shall decide on the conflict of local
government decrees with any other legal regulateomd on their annulment; on the estab-
lishment of non-compliance of a local governmenihits obligation based on an Act to leg-
islate.” As stated in Section 24 (1) f) of the Court Orgation Act, this case is in the Curia’s
competence, being the legal successor of the Sep@ourt since the®1January 2012, while
the competence related to local government ordelengs to the administrative and labour
courts. In other words, constitutional control idl part of the Constitutional Court’s compe-
tence, but the Curia’s chamber of local issuesasiged with the legal review.

Under the Court Organization Act, administrativel dabour courts are led by the Presi-
dent. These courts are not legal entities howéwePresident thereof might undertake obliga-
tions in accordance with the rules on the managewofgoublic finances in a manner stipulat-
ed in the internal rules of the regional court. @® may be established within the administra-
tive court to handle certain types of cases.

VI. DEVELOPING ADMINISTRATIVE JUSTICE — DE LEGE DATA AND DE LEGE
FERENDA

In its Resolution 1011/2015. (1.22.), the Governinamlered to initiate the creation of the
autonomous administrative justice within the remnsof administrative procedural lai he
Government aspires to promote administrative jastio other words, to strengthen the role
of courts in the legal control over public adming&ton” - reported Laszlé Trocsanyi, Minis-
ter of Justice, in his presentation held in th® adrisprudence’s Day of Kecskemét, on the 6
February 2015. In the framework of this “strengihgp, distinctive attention is paid to the
codification of administrative justice rules ingparated act and it has already been started by
the Codification Committee of Administrative Proaeal Law, anad hocgroup of the State
Reform Committee set up by Government Resolutiddi2i14 (XI1.4.).

Though, what has made the metamorphosis of Chxpteaf the Code of Civil Procedure
into an autonomous administrative adjective lawédrso indispensable?

First of all, in consonance with the concept of tleev Civil Procedural Law, the legal con-
trol over administrative rules and orders compasgsoup of cases isolated from criminal or
civil disputes even in constitutional level. An admtrative conflict differs from the others
essentially, thus the enforcement of the speciiimén rights established by the Fundamental
Law is better facilitated by separated proceduuéeds. Civil suits aim to ensure subjective
protection of law, while administrative disputesismer objective protection, i.e. they enable
anyone capable of proving their interest to takml@ction in the name of legality. The appli-
cant is not bound to prove the violation of anyhisfher substantive rights by the legal act, he
can merely refer to conflict of interests. Civiitsltare characterized by coordination, adminis-
trative suits are characterized by subordinatioeaaly due to the administrative proceeding
prior to the court case.

Furthermore, the special principles of civil proaez] such as equality and free disposition,
are not compatible with administrative cases, these is a remarkable conceptual difference
between the two types of suit. It is worth addihgttthe introduction of a separated adminis-

% TROCSANYI LaszI6 Jr., A kdzigazgatasi biraskodasisieri és szervezeti kérdései. [Competence angtStal Ques-
tions of Administrative Justice]. (Magyar Jog, 9B9545.

% PETRIK (n 50) 237.

57 Section 19 (2)-(4) of the Court Organization Act.

42



STUDIA IURIDICA Cassoviensia ISSN 1339-3995¢nmitk 5.2017gislo 1

trative procedural law would not burden the cenbradlget as much as the long-lasting pro-
ceedings, often repeated owing to the inappropridés, which do mean real extra expenses.

Therefore, the present regulation has difficultyeimsuring the accomplishment of ruling
tasks, what is more, it is almost impossible du¢ghto enlargement of administrative justice
chores. In addition, separate administrative procadaw would contribute to the improve-
ment of professionality and would promote the apgeee of the administrative judge.

Further condition of the efficient fulfilment of adnistrative justice is the installation of
administrative colleges in every single adminisgeaind labour court, not only in the Metro-
politan Court of Budapest. As stated by Section 20 (1) of the Court OrgaitzaAct, “In-
dependent from the activities of colleges and lessitiem, regional administrative and la-
bour colleges shall operate in a number and with thrritorial jurisdiction as defined in a
separated legal act.”

In administrative literature a number of viéwpromote the generalization of chambers
composed of three professional judges with the itimmdthat these judges should exclusively
hear administrative cases and should be bannedheaming either civil or financial ones. In
this respect, it should be highlighted how impaottarnms that three-judge panels could be set
up any time which is rather unimaginable in nowaldayurts. Furthermore, increasing the
number of judges bears the risk of leading to tdsespect.

There are some who would promote the extensiohepjudiciary with administrative offi-
cials with special expertise and experience in sepeeific fields> In this context, it is con-
venient to refer to the former Royal Administrat@eurt in Hungary, which consisted on one
hand of administrative officials, on the other harfigudges.

Furthermore, it would be highly agreeable to transfthe single-instance court system in-
to a double-instance ofiesince the present solution based on regional sdsifar from per-
fection. Mistakes mainly result from the absence amified court practice. Appeal may be
lodged only in a few cases, e.g. related to sordersror if the court proceeding in first in-
stance is authorized to modify the order at is¢\g&2a consequence, administrative disputes
are rarely heard in second instance, that is whygree side, there is no separate administra-
tive department in regional courts (except the Begi Court of Budapest), only as part of the
civil department, and, on the other side, the atstrative and labour college works joined to
the civil one.

Appeals lodged against administrative decisionshai@d by civil judges working in the
administrative department, which is quite problamatt only because they are civil judges,
experts in civil law, but also because they arefawtiliar with the special ethos of adminis-
trative court practic® Up until the end of 2012 the Regional Court of Agpof Budapest
had administered justice in second instance witmttgwide jurisdiction, which had seemed
a plausible solution at first impression, as it kadured the uniform application of law. How-
ever, in the overloaded Regional Court of Appeal ¢ases had been dragging on for unrea-
sonably long periods.

To sum up, special administrative bodies insertethe ordinary judiciary are currently
proceeding in first instance, yet ordinary cours administering justice in second and third

%8 ROZSNYAI Krisztina, A kdzigazgatas feletti birdlendrzés fejlesztésének lehetséges iranyai — a ko zgasighirasko-
das terjedelmét meghatarozimh tényedkrsl. [Possible Ways of the Development of Legal Cantrer Public Admin-
istration - About the Main Factors Determining Adigtrative Justice].
http://ajkold.elte.hu/doktoriiskola/ajk/fokozatogBRozsnyai%20Krisztina%20-%20Tezisek.pdf [5 Nov 2014]

Cf. ROZSNYAI Krisztina, A kdzigazgatasi biraskod&®ekrusztész-agyban. [Administrative Justice incRrstean Bed)].
(ELTE EO6tvos, Budapest, 2010)

80 Cf. TROCSANY!I LaszI6 Jr. (n 55) 547.

51 Cf. TROCSANY!I LaszI6 Jr. (n 55) 546.

52 KUPPER (n 19)
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instance. This peculiar Hungarian solution candiked ‘pseudo-mixed system’, in contrast to
‘real mixed systems’, in which ordinary court preds in one instance, while autonomous
administrative court in the other instance, i.e #uministrative court system is composed of
courts belonging to two separated judiciaffesn this respect, the introduction of the Su-
preme Administrative Court is warmly welcomed, whigould remedy the above-mentioned
disputed points and would give the final touchhie $tructure of administrative justice.

VIl. CONCLUSION

The Fundamental Law refers to the structural tiensétion of the administrative courts
with one sentence only, providing a solution thadt probably be realized for reasons of cost
efficiency.

Entering in force, the Court Organization Act sfiedi the constitutional provision and
outlining the direction of the organization of aemstrative justice which remains within the
framework of the ordinary judiciary even after sejtup the administrative and labour courts.
Nevertheless, administrative court practice intfirstance is much more transparent than
prior to the reform. Bodies named ‘administrativaids’ do work, which makes the public,
the legal profession and the judiciary more conssiof their existence, rather than mere ad-
ministrative committees. In consonance with thig, $eparation of the first-instance adminis-
trative justice might be considered the first sepventual independenéé.

The French model could serve as a basis for thhduorganizational transformation, alt-
hough we should not forget that France has had deroy since the 8century, while Hun-
gary is lagging far behind the West in this respad the difference is tangible even nowa-
days® First, the legislator should examine his choicsdfition, then he should proceed by
realizing it in a coherent way, without internal laguities. The present ‘pseudo-mixed sys-
tem’ meets these requirements only in part.

In my opinion, Hungarian administrative justice bugp be /trans-/formed by examining
international models and by implementing elemefiegadly compatible with our legal sys-
tem. Nonetheless, it is worth keeping an eye orhtsrical fact that from the fcentury a
separate administrative court worked in Hungarynecolutions of which (e.g. creating a
double-instance system) could be applied even days although with some modifications.
The past shall be discovered not merely becawseins interesting. As Sir Edward Coke, an
English pioneer of administrative justice statddet us now peruse our ancient authors, for
out of the old fields must come the new corn.”
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