STUDIA IURIDICA Cassoviensia ISSN 1339-3995¢nik 2.2014islo 2
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ABSTRAKT

Genocida je pojem, ktory sa dostal do poprediakmoy®ni bojov v 2. svetovej vojny. Pouka-
zoval na nésilie vykonavané r6znymi ozbrojenymeézplnostnymi zlozkami podriadenymi
Nemeckej RiSi. Tieto zlioy boli pachané predovSetkym s/oie vylfadenia ugitym skupin
obyvatdéstva kvoli ich odliSnej etnickej prisluSnosti, rapeipadne nabozenskému vyznaniu.
Po 2. svetovej vojne sa 2o genocidia stal trestnym na zaklade medzinarodmhva pod-

/a Dohovoru o predchadzani a trestanicaba Genocidia. Tato medzinarodna zmluva bola
prijata a uzavreta ako priama reakcia na udalostjny. Odvtedy sa udialo nielkm udalosti,
ktoré otriasli svedominiudstva. Na pdatku 21. stordia po skusenostiach s ad hoc tribu-
nalmi bol zaloZzeny Medzinarodny trestny sud (IG€jspevok venuje pozorntsk Dohovo-

ru o predchadzani a trestani Zlou genocidia ako aj Statitom ad hoc tribunalov pyealu
Juhoslaviu a Rwandu a Statitu Medzinarodného tébstrstidu. Prispevok sa zaoberézlo
nom genocidia a jeho stihanim na medzinarodnomwvp@lse 20 vyrda genocidy v Rwande
a v situacii kedy zuria nasilné etnické konfliktpreblematickych Statoch Afriky — najma v
Juznom Sudane a Sudanskom regione Darfar a medzin@rspoleéenstvoceli hrozbe opa-
kovania udalosti ktoré Sokovali svet v délgsiatych rokoch.

ABSTRACT

Genocide is the term that came into prominencegftstr the conclusion of hostilities of the
World War Il. It referred to the mass atrocitiesrgad out by various branches of armed and
security forces predominantly aligned to the GerrRaich. Those crimes were mainly com-
mitted due to purpose of extermination specifienligs of people, due to their distinct ethnic-
ity, race or religious affiliations. Following th@/orld War II, the crime of the genocide be-
came crime punishable under the international lastiument known as the Convention on
prevention and punishment of the Crime of Geno{ideeinafter referred to as Genocide
Convention). The international treaty had been dadd@mnd concluded as a direct reaction on
the events of the war. Since then several evemipemed that shook the conscience of the
mankind. In the beginning of the 21st century atterexperience with the ad hoc tribunals to
address the most grieve situations, the Internati@riminal Court was established (herein-
after ICC). The paper mentions the Genocide Comwerats well as Statutes of ad hoc tribu-
nals for former Yugoslavia and Rwanda as well as Rome Statute of the International
Criminal Court. The presented paper deals withahme of the genocide and its prosecution
on international plane on Z0anniversary of the Rwandan Genocide, when thewiathnic
conflicts in the problematic states of Africa - Bobudan and Sudanese Darfur region in
particular — are raging and the International comnity is facing the threat of repeating of
the history that shocked world in the 1990"s. Téegp mentions
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INTRODUCTION

The term genocide had been unknown to the legadatence of mankind until the World
War Il was over. However, as R. Lemkin — inventbthe term — noted, the definition of the
genocide is rather new description of the old fracthan a completely new tefnBy this
guote Lemkin meant, that the Crime of Genociddfitsas not a new phenomenon, however
the World War Il and the systematic operations afious agencies of the German Reich
aimed to exterminate particular groups of peopldgh@nethnic basis reached the scale never
before observefi.The word genocide, consists of two words — Grgekusand Latincae-
dere® The word genocide and identification of the cortdhat we identify under this word
came as the reaction on the horrors of the Holdc&imvever the German war criminals
were not sued and punished for the crime of gemod®hther they were judged for crimes
against humanity, or the war crimes in genérskevertheless, the international community
made an effort to put the genocide into the intional prominence. Legal recognition of the
acts of genocide as crime under the internaticmal tame in December 1946. The United
Nations General Assembly (hereinafter UNGA) passsdlution no. 96 (I) of December 11th
1946 in which it described the nature of the get®cilhe genocide is characterized as a de-
nial of the right of the existence of entire hunggoups® The resolution made the question of
punishment of the genocide the matter of the iatgonal concern and the crime itself is pun-
ishable under the international I8Wduring the preparation and drafting of the resohusev-
eral legal problems arose and the debate contienms today about the issues related to this
crime. Basically, the problem is whether the primris regarding genocide shall be interpret-
ed and applied in narrower or broader scope. THewing paper addresses the most im-
portant documents of the international law thatrfdhe legal basis for prosecuting and pun-
ishing of the genocide. The first mentioned is @mvention on the Prevention and Punish-
ment of the Crime of Genocide of 194&ther addressed documents are the Rome Statute of
the International Criminal Court (hereinafter RoBtatute) that is the legal basis for jurisdic-

! Raphael Lemkin, is Polish lawyer, who specialibedself in the field of International Criminal Lawince 1930s. After

outbreak of the war, he fled from Poland to Swealed then to the United States, where he, as afdand safe haven.
In 1944 he published his work Axis Rule in Occupiagrope. In the work he dedicated significant sgaceeommen-
taries of laws of German Reich and her Axis Allie€urope. The term Genocide was for the first timeduced in this
work. Read more: SCHABAS, W. AGenocide in International Law — crime of crim&ew York: Cambridge Universi-
ty Press, 2009, pp. 28 — 32.

Crimes committed by the Nazi regime (and its g)lielespite their grievance and scale, were ndfirgtanstances of the
acts that can be described according to the restantlards as the acts of genocide. Notorious pemi obtained the
extermination of the Armenians in Ottoman EmpirbeTrreaty of Sévres envisaged punishment of aiescitgainst the
Armenians. However, the Treaty had never beerigdtiSee. SCHABAS, W. AGenocide in International Law — crime
of crimes op. cit., p. 25 — 26. This event had been reasghby several countries as an acts of the Genotiiesame
holds for the Great Famine that hit the Ukraind 930s, and it is believed was staged by purpogtdgtalin’s regime
in the Soviet Union. See List of the states thatogmized the Genocide of the Armenians. Availabidine:
http://www.armenian-genocide.org/recognition_coi@sthtml. See as well for a case of Ukraine Faminailable
online: http://www.unitedhumanrights.org/genocidesine_famine.htm.

The first one refers to the nation, people, @erd’he second one stands for the verb to kill. SBA®, W. A.:. Geno-
cide. In: WOLFRUM, R. (ed.)The Max Planck Encyclopedia of Public Internatiohal, Volume IV, Oxford: Oxford
University Press, 2012, p. 405.

As later the International Criminal Tribunal for Rada (hereinafter ICTR) statedKambandacase, the crimes of those
people, namely the Holocaust and the Final Solutiere constitutive for the Genocide, but they carbedefined as
such, because the crime as we know it, was naotefbfat the timeKambandalCTR T. Ch. |, 4.9.1998, par. 16, cit. in.:
CRYER, R. — FRIMAN, H. — ROBINSON, D. — WILMHURST, EAn Introduction to International Criminal Law and
Procedure 2nd Edition, New York: Cambridge University Pre2310, p. 205.

The Genocide had been put into the contrast thighact of the homicide (from Latihomo— human being), which is
basically the denial of the right to existence &mdive of an individual. Thus it was defined thhé act as such must be
aimed against specific group of people collectiviellybeing regarded as the Genocide. See in: Uiaiibns General
Assembly Resolution, UN doc. A/RES/96(l) of Decembkth 1946.

6 UN doc. A/RES/96(1) of December 11th 1946.

Convention on the Prevention and Punishment @fGhime of Genocide adopted by the General Assembly
of the United Nations on 9 December 1948. Availahle United Nations Treaty Series:
https://treaties.un.org/doc/Publication/UNTS/Vol @6#078/volume-78-1-1021-English.pdf.
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tion of the International Criminal Cofiras well as statutes of other international tritisina
The Genocide Convention and later statutes arediéfigrent in their nature. The paper starts
with the general overview of the Genocide Conventibhen it addresses the statutes of the
international criminal tribunal. When the questisrasked if the provisions of the Rome Stat-
ute are a step forward, principally the answebpibd found whether the Rome Statute allows
more effective prosecution and punishment of tivaeof the genocide. The subsidiary theo-
retical question that arises is whether the Rona¢ug&t is somehow complementary with the
Genocide Convention, or those two sources of laavadrcompletely different nature, thus
independent from each other.

|. THE CRIME OF THE GENOCIDE ON THE INTERNATIONAL P LAIN

The International Community recognized the geno@dethe crime swiftly after it was
firstly introduced (as a term) and described by &nkin. The first step was the adoption of
the UN General Assembly Resolution 96 (I) of 19%éhat is important about Resolution
96(1) is that it emphasized the internationalizatad the prosecution and punishment of geno-
cide. While it deeply shocked the conscience of kimghit must be the matter of the interna-
tional concern. The normative part of the Resotutieclared that the act of the genocide is
punishable under the international law, disrespégtto the person of perpetrator. It means
that it is not important whether the Genocide isiootted by private individual or representa-
tive of the state or even statesman. The recogngfdhe crime as the crime under the inter-
national law is very important. In the light of theiremberg Principles that were affirmed by
the International Military Tribunal Charter, tharmes against humanity defined as a certain
category of acts ,whether or not such acts viotkamestic law of the country where those
acts were perpetrated”. Individuals have obligaionder the international law which trans-
cend the national obligations of obedience impdseihdividual staté. The resolution meant
the first step towards the international legishatio the matter. States that proposed this reso-
lution followed two aims. The genocide shall be thiene under the international law, wheth-
er committed in the peacetime or in the time ofilae and it should be subject of the univer-
sal jurisdiction™® It was crucial to make the genocide apart fromwe. The prosecution of
the Nazi officials as war criminals in Nurnberg Biunal was based on the fact, that the acts
that fell under the term crimes against humanityeveommitted during the wartime. The
explicit wording that would clearly state that thet of the genocide is crime regardless if
committed in the peacetime, or in the wartime isgimg in this resolution, however it ap-
peared later in the Genocide Conventibtt.is important to mention, that the goal whichswa
pursued by the proponents of the resoldfiento establish general jurisdiction for prosecu-
tion of the genocide — disappeared during the idigafif the resolutiort?

IIl. THE CRIME OF THE GENOCIDE ACCORDING TO THE GENO CIDE CON-
VENTION

According to the Convention, the crime of the gedecwhether committed during the

8 The Rome Statute of the International Criminal uo available online: http://www.icc-
cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0ati®e16/0/rome_statute _english.pdf.

CASSESE, A.Affirmation of the Principles of International Lave&bgnized by the Charter of the Nurnberg Tribunal
pp. 3 — 4. Article available online: http://legai.org/avl/pdf/ha/ga_95-1/ga_95-I_e.pdf.

See supra note 1.

Article 1 of Convention on the Prevention and Bhment of the Crime of Genocide. Wording of Convantivas adopt-
ed by UN General Assembly resolution A/RES/260(l11Bf December 9th 1948. Available online:
https://treaties.un.org/doc/Publication/UNTS/Vol@s2078/volume-78-1-1021-English.pdf.

Cuba, India and Panama.

13 SCHABAS, W. A.: Genocide. In: WOLFRUM, R. (edThe Max Planck Encyclopediap. cit. p. 406
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peace or the war is regarded as a crime undeethestof the international law. The genocide
is often described as an ultimate crithélowever, the character of the genocide as theecrim
of crimes goes hand in hand with its very speafd narrow definition. Eventually the only
very specific act can be marked as the genocidmntbe said that this specific feature some-
how contributed to the Rwandan tragedy in 1994pfieared complicated to achieve the con-
sensus within the international community, whetther activities carried out during the Civil
war in Rwanda can be classified as the genocide.

The description of the crime as it is given in (aenocide Convention shows very narrow
possible scope of application of the provisionseirto enable prosecution (at least according
to the prevailing practice) of the genocide. Tkisietermined by the nature of the interest that
shall be protected by law. As it was mentioned a&bdve act of the genocide has to be target-
ed against the specific group of people. Howevérernery act of mass atrocities or even mass
killing can be described as the genocide. The dai act shall fulfill relatively strict criteria,
to be regarded as such. The protected interds¢ isght of the group to survive, thus to retain
its identity. In this place the issue of protectgdup must be addressed. Not every group can
be treated as victim of the genocidal act. Groupgepted by the Genocide Convention (as
well as by the other international documents) aexipely defined. The Convention comes
with enumeration that includes national, ethnicjatand religious groups exclusivefyNei-
ther other groups are mentioned, nor does Convemiiovide for possibility of broadening
the definition. Attempts to encompass social anidtipal groups into the definition failed. It
has been suggested that the other groups shalhti@althe scope of the definition by virtue of
the customary law, or by extensive interpretatibrthe provisions® However, the specific
nature of the international criminal law, precluggsensive interpretation, due to the possible
violation ofnullum crimen sine legerinciple’

The primary reason of why the social and the malitgroups were not included into the
protection by the Convention, was that the Commifieeferred stability and permanence of
the group. However, political groups for example aharacterized as the dynamic groups,
that can change swiftly, while belonging of theiwdual person to the national or the ethnic
group is determined in the moment of the birth.

However, The International Criminal Tribunal for Bmda (ICTR) in theAkayesuruling
departed from this definition. It determined thiaé¢ {Convention was intended to protect any
stable and permanent group rather than groupsfejadigi mentioned. However, this position
has no broad support neither by case law, nordtg’st practicé® The expansion of the gen-
ocide definition by the domestic legislator is po¢cluded, however, such approach will have
legal effects exclusively within the jurisdictio ihe state and its own judiciaty The Con-
vention establishes the duty of parties to adopsuees to prevent and punish the act of the

¥ Karadzi¢ and Mladg, ICTY, T. Ch. (transcript of hearing), 27.6.1996,1&t— 16, cit. in. CRYER, R. — FRIMAN, H. —
ROBINSON, D. — WILMHURST, E.An Introduction to International Criminal Law and &tedure op. cit. p. 207.
Article II, Convention on Prevention and Punisimmef the Crime of Genocid&Vording of Convention was
adopted by UN General Assembly resolution A/RES/RBO(of December 9th 1948. Available online:
https://treaties.un.org/doc/Publication/UNTS/Vol@s2078/volume-78-1-1021-English.pdf.

% CRYER, R. — FRIMAN, H. — ROBINSON, D. — WILMHURST, EAn Introduction to International Criminal Law and
Procedure op. cit., pp. 208 — 209.

Indeed, the narrow definition of the Genocideggloot imply the impunity of the mass atrocitiée le.g. those that took
place in Cambodia during the 1970s. The acts thataddall into the definition of the Genocide, isopecuted as the
crimes against humanity, or the war crimes whenmittad during the armed conflict etc.

8 CRYER, R. — FRIMAN, H. — ROBINSON, D. — WILMHURST, EAn Introduction to International Criminal Law and
Procedure op. cit., p. 209.

While the Genocide Convention is not the self-exeg treaty, it requires the adoption of necesskmyestic legislation.
Domestic legislation might go beyond the scopergefiin the Convention. The Convetnion itself doespmetlude pos-
sible expansion of the definition by domestic l&gimr. As example may serve Ethiopian law whichirdef as The Gen-
ocide acts designed to eliminate political groupd population transfer or dispersion.
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genocide. This duty regards only the scope deftnethe ConventioR° Despite the duty to
prosecute and punish the genocide within natiam&diction it was no sooner than in 1997,
when the courts in Rwanda started hearing genacides?

While the Convention enumerates the groups thatcalbecome beneficiaries of legal pro-
tection by the legal regime of Convention, the rinéional law, provides no specific defini-
tion of these group€.In many cases it gives a rise to several problémthe case of Rwan-
da, the clear distinction between the groups okiTahd Hutu does not exist. Both groups
share common language, nationality, race and celgybeliefs as well. In this case the distinc-
tion could had been made due to official Rwandassifications where Tutsi were referred as
ethnic group, and the obligation of carrying thentification documents, that indicated eth-
nicity of every citizen. Only by this virtue ICTRUNd, that the group as such is permanent
and falls within the scope of protection of the @emtion. It can be observed that the identifi-
cation of the protected group as well as deterrgimihether the particular individual belongs
to the group is the question uneasy to resolve.grbep that supposed to be protected by the
Convention, has to have some form of objectiveterize. There are many approaches how to
determine somebody’s belonging to the specific grassessing subjective or objective fac-
tors. Although it may happen that the group is idiex on the basis of the subjective self-
perception or the way how the others perceive tbam The reliance on subjective approach
may bring problems, however it might be very undasfpcus on finding the objective crite-
ria in every single case. At the end of the dayefaample — racism is not always based on the
objective basis. The resolution of outlined probleave to be based on evaluation of every
single case. It is clear that objective criteriaolture, language, ethnicity has to be taken into
account. However, strict self-limitation of the ombo has to make a decision may deprive of
protection groups that are perceived as somehderelift by perpetrators on the subjective
basis®

Previous parts briefly dealt with the problem obtected group identification. The follow-
ing paragraph addresses the question of prohibdaduct actus reusand the psychological
aspect of a crime — intenhéns rea- “guilty mind”), that is especially important, wh asses-
ing whether particular act falls within the defiaih of the genocide. The crime of the geno-
cide might be committed by several acts. As it westioned above, primarily protected in-
terest of the Genocide Convention is the existeridhe group itself. In the first place, the
crime of the genocide may be committed by killihg tnember of the group. Other acts how-
ever are not excluded from the definition of thenG&de, if they are capable of endangering
the existence of the targeted gréQijSeveral questions may rise from the definitiort thay
cause specific problems with the interpretatione flature of the act of killing however im-

20 1f domestic legislator expands the Genocide dtégim, this definition cannot be invoked againgt tither state.

2l SCHABAS, W. A.: Genocide, in: WOLFRUM, R. (edThe Max Planck Encyclopediap. cit. p. 407

2 International Criminal Tribunal for Rwanda (herdteaICTR) in theAkayesicase put into its decision the definition of
the respective groups. The National group is desdrias a collection of people who are perceiveshtwe a legal bond
based on common citizenship, coupled with recipyoaf rights and duties. Racial group on the othemchis based on
the hereditary physical traits often identifiediwé geographical region, irrespective of linguistigitural, national or re-
ligious factor. Members of the ethnic group shammmon language and culture and a religion groujudtes denomina-
tion or mode of worship or a group sharing of comrbeliefs.

2 In respect of this statement the situation of Riem Genocide has to be recalled. In the interoaflict, the enemy
groups (esp. Hutu) regarded someone as Tutsi mostiubjective basis, while the significant distivie features were
not present. Similarly it holds for situation in Bdes, where three distinct groups are sharing orrédry. However, eth-
nic or linguistic distinctions are marginal, thetiictive features are mainly religion and cultdratitage.

24 Killing, indeed the most serious act that maystitate the crime of genocide is not the only wiémat envisaged by the
Convention. The description of crime includes cagisiarious bodily or mental harm to members of graigtiberately
inflicting conditions of life that are intentiongltcalculated to cause a physical destruction ofgtieeip itself. Measures
implemented to prevent the births of children aadsferring children from the targeted group tothaogroup shall also
be prosecuted as the acts of genocide. See: AgticeConvention on the Prevention and Punishmenh@fCrime of
Genocide.
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plies that it can be committed only against indixt] however this individual has to be dis-
tinguished from other individuals by belonging tonge specific group as was mentioned
above. It can be said, that the same holds foother acts that can be regarded as the act of
genocide. The question is not clearly resolvechenquestion of perpetrator. Can the individ-
ual act (for example the killing) of an individuadjainst another individual be considered as
the genocide, or at least as attempt of the gea@Ci@he answer is not so obvious, due to the
silence of the Convention regarding the act of gafeitself. However it is discussed later
that the answer can be found in practice of intéwnal courts.

The specific genocidal intent must be present, whenpetrator is committing the geno-
cide. The Convention provides, that act shall barodted with an intent to destroy in the
whole or in part a specific group (Article Il ofdlGenocide Convention). It means that the
intent and the target are of very high importantéerms of genocide convention. This is,
however the cause of many obstacles that may wieended to classify particular conduct as
the genocide appears. It is questionable who hagsdo responsibility for committing the act
of the genocide. While the aspect of genocidal amot inherent in the crime description in
the Genocide Convention, it is accepted that suplaa may be present, and thus form the
essential part of the commission of the genocidkcam be subsumed under the conspiracy to
commit genocide. However, conspiracy to commit gafis act specifically listed among
the acts that are punishable under the terms aCtmvention. The punishability of the Geno-
cide and conspiracy to Genocide are however andhegparately in the Convention. That
may lead to assumption, that no complex conspifeggnparable to the extermination effort
carried out by the authorities of the German Relating World War 11) is necessary for pun-
ishability of specific act as the genocfddn theKrsti¢ case the International Criminal Tribu-
nal for the former Yugoslavia (hereinafter refertechs ICTY) upheld the individual respon-
sibility of single perpetrator of the genocide. éed, the act moved by genocidal intent must
be significant enough to impact the group as whble.

Other aspect that exceeds the scope of the Cooweistthe question of so called cultural
genocide or the ethnic cleansing. R. Lemkin suggkduring the drafting of the UN General
Assembly resolution that the cultural genocide sthdwe encompassed in the definition of the
crime of the genocide. The basic argument forighikat the loss of the identity of the mem-
bers of particular group and the loss of awarepné&®longing to such a group leads eventu-
ally to the disappearance of a group as such. Snawvent is the consequence, which the le-
gal measures enabling prosecution of the genodtidald have prevented. Ethnic cleansing
and so called cultural genocide are not regardetieagenocide. ICTY trial chamber upheld
the limitation of the genocide to the material dulation of the group, although it stated that
where there is physical or biological destructithere are often simultaneous attacks on the
cultural and religious property and symbols of thgeted group. These attacks may be con-
sidered as evidence of an intent to physicallyrdgshe groug®

lll. THE INTERNATIONAL CRIMINAL COURTS STATUTES
When regarding the usage of the definition of aogéte, as it was set by the Convention,

% The attempt of genocide is punishable along with conspiracy to commit genocide, direct and pulsicitement to

commit the genocide and complicity in suicittgd.

This was proven in the caseHKifsti¢ that was resolved by the ICTY. It was stated thatgenocide had been committed

in Srebrenica, however no generalized campaign esfogde during the conflict. See: BIGI, J.: KéstCase. In:

WOLFRUM, R. (ed.a)The Max Planck Encyclopedia of Public Internatiohalv, Volume VI, Oxford: Oxford Univer-

sity Press, pp. 612 — 614.

27 |bid. par. 16, p. 614.

2 Application of the Convention on the Prevention @thishment of the Crime of Genocide (Bosnia and
Herzegovina v.Serbia and Montenegro), Judgment).|Reports 20Qpar. 344.
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it must be said, that the formulation of definitiomn1948 was a remarkable success. Despite
the events of 1990s and creation of several intemma criminal courts, the definition of the
genocide as a crime had not changed since theiadaytthe Convention. Its wording is lit-
erary the same in the Statute of the Internati@methinal Tribunal for the former Yugoslavia,
Statute of the International Tribunal for RwandaTR) and Statute of the International Crim-
inal Court. However, enumeration of punishable &tsmitted in the Rome Statute. But the
legal basis of the genocide crime is retained gas the source of law. It has to be men-
tioned however, that the Convention and Statutesbgrdefinition different sources of law,
with different legal consequences. While the Comieenis purely the source of substantial
law, imposing duties upon states, the Statutesh@eources of law of a different kind. While
the Convention may be regarded recently as thecemfrlaw that encompasses the norms of
jus cogensit is rather a tool for international law, purposf which is to establish interna-
tional legal standard of prosecution of such a enmithin the national jurisdictions. It impos-
es the duty upon the states to prevent and evénioahish the specific criminal act. The
Convention itself cannot serve as a self-executiegty. For purposes of criminal prosecution
it is not applicable. The Convention itself stressiege importance and need of appropriate
sanctions for the genocide (Article V of the Contv@m on Prevention and Punishment of the
Crime of Genocide).

The Convention mentioned the possibility of estbiient of the international tribunal
(Article VI of the Convention). Indeed, in the timé&adoption there already had been experi-
ence with the existence of the international crahimibunal. It is clear however, that despite
the quick emergence of the term genocide into ¢mengon knowledge, this had not been de-
fined in the time of setting up of the Nurnberg drokyo tribunal. In 1946 it was not possible
to prosecute the crime at those tribunals, howavsrclear that the drafters of the Genocide
Convention envisaged the possibility of emergerfdb@ international tribunal that would be
capable to carry out the prosecution ogf the gelediowever, it was no sooner than in early
1990s the special tribunals emerged with jurisdiciand capabilities to prosecute the geno-
cide, under international jurisdiction. Howevereskad hoctribunals cannot be regarded as
the international courts according to the Articlefethe Genocide Conventidn Firstly the
legal basis of their existence is not the Geno€ldavention and on the other hand, their ju-
risdiction is wider and is not limited to the proggon of the genocide exclusively and their
competence encompasses prosecution of other came®ll. They were established as a re-
action to the specific situations in the particukagions, rather than to prosecute the genocide
itself. However it must be stated, that such atation would have hamper their effort due to
narrow definition of the act of the genocitféThe ICTY was established by the UN Security
Council Resolution, which did not recalled the psoans of the Genocide Convention and the
same holds for ICTR! Both tribunals were established by the UN Secu@ibuncil acting
under Chapter VII. However both Statutes bring pecgl approach to the genocide as the
Rome Statute does. The Statute of ICTY presenexample of the special tribunal with ju-
risdiction limited both in terms aftione locias well agatione temporisTerritorial jurisdic-
tion is limited to the territory of the former Saltist Federal Republic of Yugoslavia
(SFRY)?? The temporal jurisdiction of the ICTY exists inspect of the crimes committed

2 Article 6 states that persons charged with theogiele or any of the other acts enumerated in lerBcshall be tried by a

competent tribunal of the State in the territorydifich the act was committed, or by such intermatigpenal tribunal as
may have jurisdiction with respect to those ConingcParties which shall have accepted its jurisoiic

Special tribunals were to prosecute and punitgr adia grave breaches of the Geneva Conventioh84#, violations of
the laws or customs of war, genocide and crimemaghumanity.

31 Compare: UN doc. S/RES/827 of 25 May 1993. Intéwnat Criminal Tribunal for Rwanda established byotetion
UN doc. S/RES/955 of 8 November 1994.

The territory recently encompasses territoriesafereign states of Bosnia and Herzegovina, Crdatispvo, Macedo-
nia (Former Yugoslav Republic of Macedonia - FYROM#antenegro, Serbia and Slovenia.
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after 1 January 1991. Same holds for the ICTR dici®n is limited strictly to events in
Rwanda in 1994. As the international treaty, ThenRdStatute is also an independent docu-
ment. Thus the Article 6 of the Genocide Conventiemains nowadays complete anachro-
nism?>3 The main difference add hoctribunals and the International Criminal Court dzn
observed in respect of their jurisdiction. While tjurisdiction of the ICC in relation to the
prosecution of the genocide (see Article 5, of Rmene Statute) is general, the jurisdiction of
special tribunals is precisely limited in termsrafione lociandratione temporis The word
general in previous sentence, however does nolyithpkt ICC posses the universal jurisdic-
tion, which is excluded by the principle of compkmarity with regard to the national crimi-
nal proceedings. That means the ICC will investégatd prosecute cases, which national or-
gans and courts are unwilling or unable to inveséigand prosecuté.That means that the
activity of ICC is limited. It recognizes the prigyaof the national jurisdiction and reaffirms
state sovereignty. Its activity is thus limitedttee highest common denominator that states
could agree upon after taking into account concefrgrtain state,

The Rome Statute is multilateral treaty and as #uishin force in relation to the states that
ratified it. According to Article 12, state whicledomes a party to this Statute thereby accepts
the jurisdiction of the Court. The ICC shall exsgcits jurisdiction if, the conduct in question
occurred on the territory of the party to the Sttor the conduct had been committed by the
national of the state that is a party to the SeafliHowever, ICC has jurisdiction in respect of
the crimes that were committed after the entryhef$tatute into force (limitation of the juris-
diction ratione temporis However the Statute itself brought somehow difé approach to
the prosecution of the genocide in terms of purikhacts. The forms of commission of the
crime are put under single provision that is agtlle in the general, thus not only to the
crim§7of genocide, but to the crimes against hutgamniar crimes and crime of aggression as
well.

IV. CONCLUSION: IS THE ROME STATUTE A STEP FORWARD?

It has to be pointed out, that due to several aievtioned reasons the Rome Statute
means no significant improvement in respect to ggoson of the genocide. While Genocide
Convention established international legal stand&ttie genocide prosecution, that might be
proved by pointing out implementations of its dafon by later instruments of the interna-
tional criminal law, it did not provided for the mgeral jurisdiction. Whilead hoctribunals
were intended as the reaction of international camity to the gravest situations of the first
half of 1990s and they are extraordinary organsredeer legal instruments that are legal
basis for their existence did not exceed the scbpiee Genocide Convention.

The Rome Statute established different kind ofdiwrt. It is notad hoctribunal, but it is
intended to serve as the permanent court, thalt iskaktigate and prosecute the worst crimes
that cause international concern. However, as # stated, the ICC is not the court with uni-
versal jurisdiction. The practice of ICC in respéxtgenocide is up to date limited to one
pending case of Sudanese president Omar Al-Bashw,is accused of the responsibility as

33 SCHABAS, W. A.: Genocide. In: WOLFRUM, R. (edThe Max Planck Encyclopediap. cit. p. 407.

34 Article 17, par. 1 of the Rome Statute, KAUL, H:-mternational Criminal Court. In: WOLFRUM, R. (edJhe Max
Planck Encyclopedia of Public International Lawolume V, Oxford: Oxford University Press, 20X@&r. 39, p. 672 —
673.

% |bid. p. 673.

% The ICC may exercise its jurisdiction only if tequirements of the Article 13 of the Rome Statugeenfulfilled. The

situation in question (alleged crime) had beenrrefeto the Prosecutor by State Party or by theSéNurity Council

(while acting under Chapter VII of the UN Chartem) Rvosecutor had initiated an investigation of¢hime according to

Article 15.

The Rome Statute established competence of the @opirosecute mentioned crimes exclusively. Agtiglof the Rome

Statute.
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indirect co-perpetrator of the acts of Genocidehia Darfur regiorf® When talking about
Statute itself we must uphold that in terms of ¢femocide it remains on the position of its
predecessors. Moreover, with abandoning the neatvgden the crimes against humanity and
the state of war, the crime of genocide partialt its prominence. It is mainly due complica-
tions caused by its narrow scope and specificshtatto be meet by a particular act. Indeed,
the term genocide is not outdated, and it still barused to refer to the crimes of extraordi-
nary gravity
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