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ABSTRACT

The phenomenon of the present family life thaening more and more often is surrogacy
motherhood. The society does not follow the sanr@ampabout the consequences of surro-
gacy. Nor the law in many countries. Czech Repubiit Slovakia belong to those countries
whose hold on traditional motherhood legislature. fact that means no special rules for
surrogacy. As it may cause complicated situatitims, article brings a different point of view
on the topic. Also very traditional, British legaslire deals with surrogacy for couple deca-
des. And still faces new challenges as the sogeatiyanging and the family life as well. What
are some of the new challenges and what are thed lEmunds on surrogacy in United King-
dom brings this article. Its meaning is to initidtee scholarly discussion on the surrogacy in
Czech Republic and Slovakia.

ABSTRAKT

Fenoménem sa@asného rodinného Zivota, ktery je stédesijSi, je ndhradni (surogatni) ma-
tertsvi. Spolénost nema vytvené jednotné hledisko naigledky ndhradniho matsvi. Na-
toz legislativa mnoha zenmtieska republika a Slovensko &&li mezi zed které setrvavaji
na tradicni legislativ tykajici se matgsvi. Ve skut@osti to znamena neexistenci pravidel
pro nahradni matésvi. V disledku to vSak iiZe ginaset slozité situace, proto tentéigpe-
vek @inasi jinou perspektivu. TaktéZz velmi tredi legislativa Velké Britanie totiz
s ndhradnim matstvim pracuje jiz desitky let. A stakdi novym vyzvam tak, jak se spele
nost a rodinny Zivot émi. Tentoclanek ginasi nove vyzvy a jejicteSeni v rdmci stavajiciho
legalniho ramce ve Velké Britanii. Jeho smyslerstg se odrazovymistkem odborné dis-
kuse na téma nahradniho mésyi vCeské republice a na Slovensku.

l. INTRODUCTION

Surrogacy stands for a theme that is becoming wapprtant and topical. The fact is that
more and more couples are not able to concievép h@ural way. There is also a different
view on parenthood of the 2Lentury that consist in increasing forms of thaifg. As the
traditional family containing only a man, woman aheir child is lately outdated. The new
forms of families are becoming the part of the stycand nobody is shocked anymore to see
a single parent, divorced parents, children boeinivitro fertilization (IVF), adopted chil-
dren, and even same-sex couples in role of parents.

Special law on surrogacy has a very long tradiirothe United KingdomSurrogacy Ar-
rangements Act 198&as a reaction to a real case known as “baby @bttwat occurred

1 This article was supported by the Grant “Seledtesfitutes of new legislation of private law andtnal law in the

application practice — II“ no. SGS-2016-025.
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much earlier, in 1980.In that case a woman agreed to carry a baby ®wedish couple.
They used the egg from surrogate woman and specanieefrom the man from the intended
couple. The surrogate agreed never to look fobti®y and the intended couple remained in
secret. Arrangement was set up by an American alpggency. The surrogate mother and the
intended couple never met each other and did nmwkany personal information about them-
selves. The surrogate mother after the baby was b@ant to seek for the baby. She was
never successful.

After the case went public, th€ommittee of Inquiry into Human Fertilisation
and Embryologyncluded the surrogacy into its special repoFhis Committee recommend-
ed “that legislation be introduced to render criahithe creation or the operation in the Unit-
ed Kingdom of agencies whose purposes include ¢iceuitment of women for surrogate
pregnancy or making arrangements for individualsouples who wish to utilise the services
of a carrying mother; such legislation should ba&leaenough to include both profit and non-
profit making organisations. We further recommemat the legislation be ufficiently wide to
render criminally liable the actions of professisnand others who knowingly assist
in the establishment of a surrogate pregnaficitie Committee also recommended to make
all and every agreements on surrogacy illegal. Therreport became an impuls to Surrogacy
Arrangements Act that rushed thru the Governmerd ahanged the law according
to the recommendations of the Committee.

Since 2008 there is also theiman Fertilisation And Embryology Act 20@8ich contains
integrated legal treatment for all types of asdis&productive techniques and its repercus-
sions on the parental rights as well as rightdefissued children. This act makes clear who
the father and mother is in certain events. It alsavides the right of the child to get some
information about the donors in case of a child thes been adopted or parental rights are
exercised by some other person different fronrth lnnother or birth father.

On contrary in the Czech Republic and Slovakiaghgralmost no legal bounds on surro-
gacy set. The surrogacy on altruistic basis ispmohibited but there are no rules nor for the
surrogate mother or the intended couples. The apeproductive medical treatment is pro-
vided without any social or legal support for bp#rties. In fact there are some children born
with the perspective of being adopted by the wifthe birth father. Surrogacy motherhood in
these countries is going on and parents involvedsep away to break the law.

Next five examples shows what new challenges arsuorogacy motherhood. They only
reflect changes caused by the present family IHelwis very diversional and colorful.

Il. CASE ONE — SINGLE PARENT AND RESPECT FOR FOREIGN JUDGMENT

Case one is concerning a child Z, born in Augudi42id the United States of America, to
an experienced surrogate mother. Z was concievidthe sperm of the applicant father and
the egg of the donor was implanted to the surrogat@an. After the birth of Z, appropriate

2 f.e. MERCER, David. Britain's first surrogate mothgi longs for Baby Cotton 30 years on. Express: darfithe Daily

and Sunday Express [online]. 2015, 4. 1. 2015 [2®15-12-28]. Dostupné z: http://www.express.cdifak/
style/life/550033/Kim-Cotton-first-surrogate-mothgk-misses-baby-30-years-on.

s Department of Health & Social SecurigEPORT OF THE COMMITTEE OF INQUIRY INTO HUMAN FERTILIBA
ON AND EMBRYOLOGYijuly 1984. London: HER MAJESTY'S STATIONERY OFFICE984. Available from:
http://www.hfea.gov.uk/docs/Warnock_Report_of _the_@uitee_of Inquiry_into_Human_Fertilisation_and_Egdir
ogy_1984.pdf.

4 Department of Health & Social SecuriyEPORT OF THE COMMITTEE OF INQUIRY INTO HUMAN FERTIOBA
ON AND EMBRYOLOGVYuly 1984. London: HER MAJESTY'S STATIONERY OFFICEQ84, page 47. Available
from:
http://www.hfea.gov.uk/docs/Warnock _Report_of _the_@uitee_of Inquiry_into_Human_Fertilisation_and_Egdir
ogy_1984.pdf.
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court in Minnesota relieved the surrogate motheostting to the law from any legal rights
and responsibilities for Z. The only parent of £&@me the child’s biological father. This
father is the citizen of the UK and him and thd&heturned later on home, to the UK.

Even though the surrogate mother lost her rightteuthe Minnesota law, in the UK she
was still treated as a mother. Father under thddwKdid not have parental responsibility for
Z and to secure Z he remained a ward of court.f&ber there were only two possibilities
how to make his parenthood legal, respectivelyetiotiye parental resposibility awarded in the
UK. The first one was the application for the paaémrder according to section 54 of the
2008 Human Fertilization and Embryology Act. Secoption meant adoption of Z in accor-
dance with section 46 of the Adoption and Childfeh 2002. The father’s choice was to ob-
tain the parental order because the way of conugivis son was via surrogacy.

Father applied to the court for the parental of@ase No: ZC15P00214; Neutral Citation
Number EWFC 73, Royal Courts of Justice, LondonSéptember 2015). Section 54
of the 2008 Human Fertilization and Embryology Aefjuires an application to be made
by two people following the set conditions. Thegmaaph 2 of the Section 54 of the 2008
Human Fertilization and Embryology Act makes cléee applicants must be either husband
and wife or civil partners or two people living @arents.

Large changes concerning the same-sex civil partaied later on the same-sex marriage
made no changes on the concept of the two pareletspproved by the 2008 Human Fertili-
zation and Embryology Act. The parental order cawdt be released for the circumstance “a
single person is unable to apply for a parentakofiThe father changed the option then
and the adoption order was made in this case.

The question on this case is clear. Is there aore&s insist on two applicants for the
parental order? Is it the best interest of thedcthiht the foreign judgement is not respected?

First question to be answered. The problem is seeamparison of the parenthood. In ca-
se of adoption there is a child who is already kard the child’s parents are not able to take
care of him. Therefore some other parent, and suggie one, is allowed to adopt such a
child. If a single woman decides to receive the Ik vitro fertilization), it is the woman
involved in becoming pregnant and giving birth & kegal child. The surrogacy is different
with no parallel to these cases. Surrogacy is baseithe agreement of a woman before con-
ception to hand over the child to be b8rn.

Whether the parallel is clear or not, there mayah®@oblem with the applicant as a male.
What else makes the difference between the singl@am receiving IVF and a single man
making the agreement on a child with the surroghté® not see any and my opinion is that
there is no relevant reason to insist on two appt& for a parental order in every case. There
might be some cases where to be taken into acedumis the applicant and if the single one
is able to treat the child and take care for himother words the best child’s interest must be
examined. If the case above would not be changedhe adoption there would be the surro-
gate mother still the mother of the child and tagnér would not be obtained with any paren-
tal rights. The child Z would lose both parentsisT$hould be always the priority to seek for
the best interest of the child.

There is known one Czech judgement about sameagneps and their adopted children.
Anyway the Czech law does not recognize same-sergra as legal parents. This couple has
been granted the adoption order by the state ofd@ah. Due to the fact one of the man was
the Czech citizen, he asked the Czech court tooappthe decision about the adoption order
to ensure the status of his children in the CzeepuRlic. The Czech court did not grant the

° ReA, BvC[2015] EWFC 17.
5 Dawn Primarolo, Minister of Stet, Department afaith for the judgement about Z.
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parental order according to the Czech law but amfdhe decision of the Californian court
even for the Czech territory.

If we compare the way the UK and Czech courts dedh the decision of the foreign
court, the one in welfare of the children and m liest interest was the judgement of the
Czech court that ensured position of the childrethe country their father is belonging.

lll. CASE TWO — SAME-SEX APPLICANTS

A special legislation on same-sex couples in aobjgarents is set even for surrogacy mat-
ters. It is clearly demonstrated in a case [20MHE 1756 (Fam), No. ZC14P00770 judged
by the Royal Courts of Justice, in the High Codrfastice, Family Division. The applicants
for the parental order were two same-sex partdensially this case was their second procee-
ding. In the first one this couple receivied thegpdal order to a little African boy.

In the observed case these applicants appliechéoparental order in relation to a girl A.
She was born to an African surrogate mother, trdowed lady. The surrogacy arrangement
was set between the surrogate mother and the apfdicGirl A was concieved following the
IVF treatment. As in the first observed case, thers belonged to one of the applicants. The
eggs came from the third party donor.

Same-sex partners as applicants must obey theianieder the section 54 of the 2008
Human Fertilization and Embryology Act. First i®thiological connection between the ap-
plicant and the baby. Also mother must be the gat® one and not being one of the appli-
cants. This criteria were fulfilled by the applitain

The second criteria follows the relationship of gpplicants. The court must be convinced
the applicants are able to satisfy the child’sldifg welfare needs the way they are set
by the Adoption and Children Act 2002. These nem@susually satisfied by those couples
that live together for a long time and are abled¢oure the family matters. Also this couple
must be stable and well doing in every way.

The application must be made within six monthshefchild’s birth and the child must live
with the applicants at the time the applicationmiade. These criteria are met in this case.
As the age of the applicants who must be over Hsyeld was met as well (these applicants
are 51 and 46 years old).

The surrogate mother must agree with the applicats the next criteria under the section
54 Human Fertilization and Embryology Act 2008. §kvoman must freely and with full
understanding make her decision to support thengalrerder. The statement must be done
more than six weeks after the baby is born. Sustatement must follow the surrogacy agre-
ement which must be in writing and confirmed by toert. If the surrogate is married or has
a partner, this person is always joined in the @edmgs. The agreement must obey these
conditions:

i. the commissioning parents must be unable to hixth to a child
ii. one of the parties must be domiciled in therdoy of the court jurisdiction

iii. conception of the child should use the gametiesoth parents, if possible. At least one
of them is a must.

iv. the parents must be suitable persons to agapnhthood

v. the surrogate mother is not being paid for tmeagyacy as a form of income {only altru-
istic reasons are acceptable]

vi. the surrogate mother must has her own livinigdch

" Judgement of the court in Prostejov, 5th Noven2di5, No. O Nc 4714/2015-85.
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As all criteria above were in this case fulfillddetcourt made the parental order and freed
the surrogate mother from her parental respongibilihat means the only child’s parents are
since the parental order was issued the appliatsvo men and this child has no mother
according to the judgement.

In such a case | see two important points. Firghésacceptable foreign ruling. The UK
court was satisfied with the judgements made bySigth African Court about the surrogacy
agreement. Also the UK court must accept the pudinge to see the child’s home that was
in the time of the application in the South Afriséth the applicants and the second, older
child.

The second point is that the parental order meamspplicants are becoming parents of
the child. The law advantages both parents to bHavéiological connection with the baby in
case of surrogacy. It is avoiding the traditionarggacy using the eggs of the surrogate. This
way is the surrogate mother the one who carried#iy but has no genetic connections to
the baby.

Even the same-sex couples are able to apply fopdahental order. These couples are now
almost at the same position as the couples made rhgn and a woman. For the same-sex
couple is the condition of unability to give birth a child fulfilled in advance. There is no
need to prove this condition by a medical repoutr&acy is usually the only way to have a
baby for the male same-sex couples. Opening thedayiwe such an opportunity to gay men
especially is a huge step forward on a field ofrthe-discrimination policy in the UK.

IV. CASE THREE — SURROGACY AGREEMENTS

Third case is one of the cases that are well knmapublic thru the mediaEven though
the applicants for the parental order are gay @waglain, this case has different meaning.
This is about surrogate mother that changes hed wediter baby deliver. Which means diffe-
rent point of view on surrogacy itself. But firsetcase H versus®s.

The main theme of the case is the arrangements #mbaby. One party claims there was
an agreement about a woman who is willing to ctireybaby for the gay couple. This couple
admits the surrogate mother was supposed to plag sole in the baby’s life. The other party
represented by the woman argues she was havingyausang a man’s sperm and there were
no arrangements for the man to play any role irbttey’s life.

After the baby was born, the gay couple did notyafigr the parental order under the Hu-
man Fertilization and Embryology Act 2008 but foe tparental responsibility. The woman S
denied to be a surrogate and made her own crosisam. As she was about to play an
active role in the baby’s life, there was not apgtile the law on surrogacy. The case matters
were considered as private family disputes.

There was no agreement in writing so the court it to decide whether a woman ag-
reed to be a surrogate for the gay couple wherk b@n would be the parents and main
carers for the baby. The court had to deal withahgument of the mother that she and a
father of the baby were the only parents of thé&lcHihere was no role for the father’s partner
to a child, according to what mother said.

The court found that a baby girl lived with the Bggnts. She sought her mother twice a
week. Her mother meant to change that and waneedrtter that the girl was living with her.
The court’s role was to decide, what is the bestrast of the child, because there was no rea-

F.e. http://www.theguardian.com/law/2015/may/@gihcourt-orders-surrogate-mother-baby-gay-couple o
http://www.dailymail.co.uk/news/article-3068796/@éul-surrogate-mother-carried-baby-wealthy-gayyule-refused-
hand-desperate-child-herself.html or http://www.lcba/news/uk-32603514.

9 [2015] EWFC 36, Case No. FD14P00262, Royal Courflusfice, London.
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son to prove the surrogacy agreement, since theandiad an important role in the child’'s
life.

The mother at the hearings made allegations tlesie wiot supported by the evidence,
which consisted also from the huge email correspooe. Her position at the court went even
worse after she made a lot of homophobic and afferstatements. She also used some emo-
tive image pointing the child was breastfeedindnby:

The court had to decide what harm would be fortdhley less affective. Whether it would
be taking her away from the mother she spent tintke ar if her staying with her mother
would be the harm for her. There was no doubt enagpplicant couple to play the positive
role in the baby’s life since the father was saichave a child-centred approach, to let the
baby to grow into happy, balanced and healthy adult

After all the judgement made by the court was m fdwvor of the father. He was found to
be in the best interest of his daughter even ferftiure. Mother was enabled to spend only
restricted time with the baby to avoid the conflithe contact was to be supervised.

The paragraph 125 of the Judgement says:“It istm®tfunction of this court to decide
on the nature of the agreement between H, B anti$hen either enforce it or put it in place.
It is the function of the court to decide what b&stves the interests and welfare of this child
throughout her childhood. It is, however, a facttM was not conceived by two people
in a sexual relationship. The pregnancy was coedrivith the aim of a same-sex couple ha-
ving a child to form a family assisted by a frietitis was ostensibly acquiesced to by all par-
ties at the time the agreement was entered intaandeption took place. Therefore M living
with H and B and spending time with S from timeitoe fortunately coincides with the reali-
ty of her conception and accords with M's idendityl place within her family.*

The case shows how important the agreement ihéfuture needs. Even though the in-
tended couple has some intentions the baby knowshbather, it must be the part of the agre-
ement what the role of the surrogate will be in ltdy’s life. Such a case proved there was
no decision about surrogacy in application for ptakorder. This case was about two parents
and their homes. It was simply about the best @steof the child and if the mother would be
in better condition and was not disusing her mdtbed to prove she would be the only alter-
native for the baby, she would stay with her daegtikor her weakness and bad manners she
left the cout beaten because she had no potemtigidure the baby’s wellfare.

V. CASE FOUR - SINGLE PARENT

A new challenge for the family type of the®2dentury is a single parenting. This case also
went public. Not for only the fact there was justiagle parent. Mainly for the fact the surro-
gate mother was real mother of the applicant. Taatsed the applicant meant to adopt his
brother — according to the law. Since the gamet® wot coming from his mother although
his sperm was used, the surrogate mother had retigeonnection to the baby.

This cas&’ was simple. B made an agreement with his mothéchwivas willing to be
a surrogate for the baby. Her and her husband #fterchild was born became the legal
parents of the baby and they both supported Bsrapplication for an adoption order. There
was no possibility of the parental order due toftw B was a single man. B was only able to
apply for an adoption order under the Children 2@®2. A single person caring for the child
that was born via surrogacy is able to apply topadaeat child, subject to provision of section
92 Children Act 2002.

10 B v C (Suroggacy — Adoption) [2015] EWFC 17.
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The Children Act 2002 requires special conditiddse of them is that the child has to live
with the applicant for three years during the perod five years preceding the application.
Baby concerned was at age seven months. Baby veaserof the applicant since his birth.

According to the paragraph 92 (4) Children Act 2802 applicant met the condition to be
relative to the child because he was a legal brotteen if the legal parents placed baby to
his care they were acting according to the lawcé&ithe applicant met other conditions to
provide the child with all needs, the applicatioaswgranted and an adoption order made.

Even in the judgement is said this case was unumudlbefore not seen. The problem
would be if the applicant was no relative to thdcchke in this case. If the surrogate is a le-
gal mother and her husband is legal father, theust e for the adoption the condition of
living together for at least three years fulfill@those years means that the relationship betwe-
en the real genetic father and his children is tioregble and the full parenting belongs to
mother and father recognized by the law.

VI. CASE FIVE — WHO IS THE PARENT?

Every surrogacy case has to deal with differentigmrEveryone involved has some legal
statutory which may not be the same as the pastiesd like to have. The fifth caSeshows
the problems when the adults involved in the sweggwill not stay together. Actually it does
show a lot more.

A child was born via surrogacy. The applicant iis ttase was a woman that wished to has
a baby with her husband. Due to her health sheunable to have a child of her own. The
couple decided the way of surrogacy when the egijsbe& surrogate’s and the sperm
husband’s (the genetic father LP). This couple nadagreement with a friend willing to be
a surrogate and conceived a baby at home by tifieiatinsemination.

The hospital where the birth should be placed haskparties to provide the hospital a copy
of the surrogacy agreement. Parties asked theiteddicto write one even though such
an agreement is enforceable by law. The solicioxge the agreement and charged the par-
ties a fee. This was in contravention of sectiarf the Surrogacy Arrangements Act 1985.

When CP was born, the hospital handed him ovehé¢oittended couple on the basis
of the surrogacy arrangement. As his father wastexgd the man from the intended couple
and as mother the surrogate mother.

After a little time intended couple broke up. Thmpkcant woman left her home taking ba-
by with and made an application in other placeafoesidence order in her favor. At the court
a shared residence order was made. Also the irdecaleple made an application for a paren-
tal order pursuant to paragraph 54 of the Humatilization and Embryology Act 2008.

Both parents signed the application on time but firealy issued to the court when the
baby was 7 and half months old. In other wordihg, application did not meet the limit of 6
months from the baby’s birth. Since none of thenested parties has attended listening at the
court the parental order was dismissed. After some and some other applications mother
made an application for the sole residence of #ixy/b

The High Court was asked to address the legalsst#teach party involved in this case
and consider how to settle the parental respoitgibllhe court was considering the situation
that the insemination was made home and the treatiinat is necessary for conceiving preg-
nancy was not served by the UK Licensed clinic. Gbart also considered a fact the applica-

11 [2014] EWHC 595 (Fam), Cases No: LE12P00429 & BMISH86.
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tion was made after the six months from the birtd also that the intended couple was no
longer a couple. The parental order therefore veaisn option for the specific situation.

Adoption was the same problem due to the fact fathmosition would be extinguished
pursuant to paragraph 46 and 67 Adoption and Gnldkct 2002. Very similar situation
would become if the special guardianship order @dnd made. Other option would be a sha-
red residence. That would not bring the wantedtjwsfor the mother because with any mo-
ve from the residence she would lose her respditgifor the baby. It would not deal with
her legal status for the motherhood.

Finally the parties offered the solution based lo& agreement. The court has endorsed
following structure.

i) The baby remain a ward of court until furtheder

i) shared residence for mother and father

iii) parental responsibility is delegated to thethes and father

iv) the surrogate mother is prohibited from exengsany parental responsibility.

This case is leading to the needs of the agreetodrg made before conceiving the baby.
This should be the very first thing to do when gariare making the arrangements. It also
shows how important is to have the counselingvéirgone who is approaching the surrogacy
would have the right legal, social, medical, psyobizal and other care, there would not be
results like those cases above shows.

VIl. CONCLUSION

It was mentioned above the special commercial agsrare prohibited in the UK. They
are prohibited also in the Czech Republic and $Havarhis does not include non-profit
agencies that operate on the bases of the law. @begxist only in the UK. They provide
both parties (the intended couple and the surrpgaigh informations, legal bounds, they
help to make an arrangement and they help witmtéeical care. Very often such an agency
is run by surrogates themselves to support eadr.oth

The huge problem to be solved soon is parentatsigthe legal bounds are not satisfying
the real needs of the children that are born t@ogates. These babies very soon comes
to the care of the intended couple but the pareights are not transfered at the same time.
Mother of a child is the woman who gave birth te thild. No matter what the genetical con-
nections are, no matter what agreement was sdthgpintended parents must first apply after
the baby is born. There is a time of uncertainiggween the application and the parental
rights are granted. That brings some dangerougssBacause the surrogate can change her
mind meanwhile. And at this point we are back anlikginning of the delicate issue that can
make the dream come true as well as dissapointduento the weak legistatute.

After all the surrogacy is a very sensitive therfikere will never be the same opinion
on the arrangements of the surrogacy across or@rgo®n one hand there is still the pro-
blem with the surrogate mother and her right tongleaher mind and on the other hand there
is the right of the intended couple to have a babhyspecial medical treatment involving so-
me other woman. And also there are even the gahebanections involved. These connecti-
ons may bring some more involved persons to thblgneatic parental medley. But they sure
are important for the baby.

12 HORSEY, K., ‘Surrogacy in the UK: Myth busting areform’ Report of the Surrogacy UK Working Group Surro-
gacy Law Reform (Surrogacy UK, November 2015).
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