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SMLOUVA O DIiLO

WORK CONTRACT

Karel Marek
AKADEMIE STING, vysokd skola Brno - Jundrov

ABSTRAKT

Smlouvou o dilo se zavazuje zhotovitel k provedeni urcitého dila a objednatel se zavazuje k
zaplaceni ceny za jeho provedeni. Dilem se rozumi zhotoveni urcité véci, pokud nespadd pod
kupni smlouvu, jeji vidrZba, provedeni opravy nebo vipravy urcité véci nebo vysledek jiné cin-
nosti. Dilem se rozumi vZdy zhotovent, oprava nebo tiprava stavby nebo jeji cdsti.

ABSTRACT

Under a contract for work, the contractor udertakes to carry out specific work and the client
undertakes to pay a price for its performance. Work means the creation, item, unless it falls
within the scope of a purchase contract, the assembly of performance of an agreed repair or
modification of a certain item, ort he materialy expressed reset of some other aktivity. The
creation, assembly, repais, or modification of a construction or its part shall also be deemed
ad work.

I v soucasnosti ve 21. stoleti se mj. provadéji vyznamné stavby a i pro dalsi plnéni se vyu-
Ziva smlouva o dilo. Proto se tradi¢n¢ vénujeme tomuto tématu.

A¢ bychom mohli fici, Ze tpravu smlouvy o dilo dle obchodniho zakoniku nebude tfeba za
pul roku jiz potfeba znét a pouZzivat, opak je pravdou, stejné tak jako tvrzeni, Ze se uZ musime
zaobirat novymi paragrafy tohoto smluvniho typu v novém obcanském zakoniku - v NOZ. V
soucasné dobé& je mozné fici, Ze obchodni zdkonik, tj. zdkon €. 513/1991 Sb., bude jesté po
urcitou dobu realizovén a aplikovan. Ustanoveni § 3028 NOZ totiZ ve svém druhém odstavci
fika, Ze neni-li ddle stanoveno jinak, fidi se ustanovenimi tohoto zdkona i pravni pom¢éry tyka-
jici se prav osobnich, rodinnych a vécnych, jejich vznik, jakoZ i prdva a povinnosti z nich
vzniklé pirede dnem ucinnosti tohoto zdkona se vSak posuzuji dle dosavadnich ptredpisii. Novy
obc¢ansky zakonik vydany pod €. 89/2012 Sb. nabyl G¢innost 1. 1. 2014 a pfinesl vice zmén i v
upravé smlouvy o dilo. Pfi zadéani dila je pfitom je tieba vychézet i z obchodnich zvyklosti,
které se v praxi uplatiiuji. U stavebnich i strojnétechnologickych dodavek se bohaté uplatiuji
a s jejich uplatnénim se pocitd i v NOZ.

Lze tedy konstatovat, Ze dnes, jakoZ i dal$i roky, bude potieba znat jak dpravu dle obchod-
niho zdkoniku, tak i upravu dle NOZ a nelze zapominat ani na obchodni zvyklosti. To klade
zvysené naroky na znalosti. Pomoci mé i tento pfispévek, ktery jednotlivd ustanoveni srovna-

vvvvv
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1. OBCHODNI ZAKONIK A NOVY OBCANSKY ZAKONIK

Smlouva o dilo byla upravena v obchodnim zikoniku v § 536 az § 565. Radily jsme ji
mezi ,,obchody relativni*, tzn., Ze pfi jejim obecném uZiti Slo o zdvazkovy vztah mezi podni-
kateli pfi jejich podnikatelské Cinnosti tak, jak to stanovil § 261 odst. 1 obch. zak. Obecné
byla tato smlouva Siroce vyuzivd i v zdvazkovych vztazich podle § 261 odst. 2; pfipomenme,
Ze timto ustanovenim se fidily rovnéZz zavazkové vztahy mezi stitem nebo samospravnou
uzemni jednotkou a podnikateli pfi jejich podnikatelské ¢innosti, jestlize se tykaji zabezpeco-
vani vefejnych potieb (napf. pfi vystavbé a rekonstrukci stavebnich objektl). K tomuto tcelu
se za stat povazovali i stitni organizace, jeZ nebili podnikateli, pfi uzavirdni smluv, z jejichz
obsahu vyplyvalo, Ze obsahem je uspokojovani vefejnych potifeb. Obecné bylo mozno se do-
hodnout i na pouziti obchodnépravni dpravy podle § 262 obch. zik.

Co se tyka pravni upravy v NOZ, je pak zcela zi'ejmé, Ze se vychazi (s nékterymi
zménami) z Gpravy v obch. zak.

Dilo je podle diivodové zpravy NOZ pojato jako ¢innost (prace), pfi¢emz prace jako plnéni
smlouvy o dilo se od prace poskytované zaméstnancem na zdkladé pracovni smlouvy lisi
zejména tim, Ze podle smlouvy o dilo vykondva zhotovitel ¢innosti samostatné, podle vlastni-
ho rozvrhu, s vlastnimi prostfedky a na vlastni riziko, pficemz nepodléhd ani soustavnému
dozoru ani fizeni objednatele. K tomu je mozné uvést, Ze je pfitom celd fada piipadi, a to
zejména ve vystavbé, kdy jde dnes o obchodnépravni vztah a je zde provadén priabézné tech-
nicky dozor.

Uprava v NOZ pak shodné s obch. zdk. vychézi z toho, Ze zhotovitel miize povéfit k pro-
vadéni dila jinou osobu (jiné osoby), odpovidd vSak jakoby dilo provadé¢l sdm. Shodné mezi
obéma tpravami je i to, Ze objednatel ma pravo ¢innost prubézné kontrolovat. Povinnosti jsou
zhotovitelem splnény zdsadné dokoncenim dila a jeho pfedanim, findlnim plnénim povinnosti
objednatele je zaplaceni ceny.

Zakladni ustanoveni v NOZ urcuje, Ze zhotovitel se zavazuje provést na svilj ndklad a ne-
bezpeci pro objednatele dilo a objednatel se zavazuje dilo pfevzit a zaplatit cenu. Oproti znéni
zékladniho ustanoveni v obch. zak. je tedy text obohacen o provedeni na ndklad a nebezpeci
zhotovitele, coZ byl text ur¢eny v obch. zdk. az v § 537, ktery na zdkladni ustanoveni navazo-
val. Text zakladniho ustanoveni NOZ byl pak obohacen i o zafazeni povinnosti pievzit dilo,
které bylo rovnéz v obch. zdk. v § 537.

Jinak je v zdkladnim ustanoveni NOZ upravena cena. UrCuje se, Ze cena dila je sjednéna
dostatecné urcité, je-li dohodnut alespon zplisob jejiho urceni, anebo je-li urcena alespon od-
hadem. Maji-li strany vuli uzaviit smlouvu bez urceni ceny dila, plati za ujednanou cena pla-
cend za totéZ nebo srovnatelné dilo v dob€ uzavieni smlouvy a za obdobnych smluvnich
podminek. Pfipomindme, Ze uzavirdni smlouvy vili stran bez ureni ceny dila nemiiZeme
doporucit zejména u rozsahlé atypické primyslové vystavby.

I1. DILO DLE NOZ A SROVNANI SE SOUCASNOU UPRAVOU

V obch. zék. bylo urceni dila vymezeno v § 536, ve vztahu k zakladnimu ustanoveni kupni
smlouvy § 409 ak § 410.

V NOZ se této otdzce vénuje § 2587 a urcuje, zZe dilem se rozumi zhotoveni urcité véci, ne-
spada-li pod kupni smlouvu, a dédle udrZzba, oprava nebo uprava véci nebo Cinnost s jinym
vysledkem. Dilem se rozumi vZdy zhotoveni, idrzba nebo tprava stavby nebo jeji Casti.

Smlouva o dilo se zaCasto vyuziva pravé ve vystavbe, kde je tieba zvladdat pojmovy aparét,
ktery se vytvoril a kde pouziti piisluSného pojmu s jeho danym obsahem vytvofenym jako
obchodni zvyklost muze byt vychodiskem pro stanoveni povinnosti nékteré ze smluvnich
stran.
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Pro smlouvu o dilo podle obch. zdk. bylo pfedepséano, Ze zhotovitel je povinen provést dilo
na svij ndklad a na své nebezpeci ve sjednané dobé¢, jinak v dobé pfimétené s piihlédnutim k
povaze dila. Formulacfi ,,na sviij ndklad a nebezpec¢i* bylo mj. vyjadieno, Ze pokud by nebylo
dohodnuto jinak, nese rizika zvySeni ndkladl na zhotoveni zdsadné zhotovitel (to se tyka napft.
zvySeni cen subdodavek oproti predpokladu).

Doba plnéni nebude mnohdy sjednédvdna jen jedna — celkova, ale bude zacasto sjedndvéana
doba pro dil¢i plnéni a protiplnéni. Konkrétni smlouva by méla tyto otdzky upravit konkrétné.

Podle dohodnutého rozsahu plnéni muze byt u dodavek pro vystavbu sjedndno, jaké preda
objednatel zhotoviteli podklady, pokud bude projekty zpracovavat zhotovitel (je-1i to dohod-
nuto, muze zhotovitel zajistit i vydani stavebniho povoleni). Z¢4sti vSak bude také sjedndno,
ze prislu$né projekty a stavebni povoleni zajisti a preda zhotoviteli objednatel. Bude-1i vSak
jednotlivé stupné (druhy) dokumentace doddvat zhotovitel zajist'ujici i hmotné dodavky, lze
dohodnout pfi moZnosti dil¢itho plnéni, jaké dokumentace piedd objednateli a v jaké dobé.
Jednotlivé druhy dokumentace pfitom mohou mit dil¢i doby plnéni, napf. i pro jednotlivé sta-
vebni objekty a provozni soubory.

Vhodné je t€Z dohodnout, v jakém misté dojde ke splnéni jednotlivych projektovych praci
a jakd jednani mezi smluvnimi stranami budou pied tim provedena. Dohodnuta by méla byt
také doba ,,pfedani staveniSt€* objednatelem pro zhotovitele (tj. preddni staveniSté ve stavu
umoziiujicim provadéni stavebnich praci), kterd zejména u rozsdhlejSich staveb miiZe byt téz
plnéna ve sjednanych dil¢ich dobach postupné. Rovnéz je tieba dohodnout predani ,,stavebni
pripravenosti, jiz se rozumi jizZ pokrocily stav stavebnich praci, ktery umozni zahdjeni a ply-
nulé provadéni dodavek a montaznich praci dodavatelem technologické ¢ésti stavby. Sjedndva
se i tzv. ,,montdzni pfipravenost, coZ je velmi pokrocily stav montdznich praci spadajicich do
technologické ¢asti stavby, ktery umozni prace stavebnich dodavateli pro tGplné dokonceni
stavebnich praci (napf. potéry podlah, obklady, malby a dals$i dokonCovaci stavebni prace).

Z jednotlivych protiplnéni (pInéni objednatele vii¢i zhotoviteli) miiZe byt sjedndna zejména
doba pfeddni vytyceného stavenisté, ur¢eni mezideponii, deponif a sklddek, ur¢eni zemniki,
vytyCeni a stabilizace zdkladnich smérovych a vyskovych boda stavby, uzivani piijezdové
cesty, umisténi (pfemisténi) dopravnich znacek, pfedani pfipojovacich mist zdroji energie,
vody apod.

Pro plnéni zhotovitele i objednatele mtze byt zpracovan ¢asovy harmonogram cinnosti
(v¢etné uvedeni doby dopravy rozhodujicich doddvek na stavbu), ktery bud’ cely, nebo jen
nekteré jeho ¢4sti, popt. suméi rozhodujicich ¢innosti, miiZe tvofit i soucast smlouvy.

Dohodou se urcuje, kdy bude dokonceno provedeni dila véetné¢ smluvenych podminek
druhu zkouSek a podminek sepsani zdpisu o pievzeti (véetné jeho obsahu). MlzZe byt pochopi-
telné dohodnuto plnéni po Céstech, napt. po stavebnich objektech a provoznich souborech,
soucasn¢ lze sjednat i odpovidajici bonifikace a sankce (smluvni pokuty) ve vztahu k témto
dobam. Pii provadéni dila zhotovitel postupuje samostatné a neni pii ur¢eni zptisobu provede-
ni dila vazan pokyny objednatele, ledaze se k jejich plnéni vyslovné zavazal. Postupuje-li sa-
mostatné, nese ovSem rizika s tim spojend. Pokud by postupoval podle pokyni objednatele,
m¢l by je ovSem posoudit v rdmci odborné péce, kterou 1ze na ném zadat.

Zhotovovani dila zejména ve vystavbé bude Cinnosti znacné sloZitou a v€asné a fadné pl-
néni bude mnohdy zdviset i na spoluptsobeni (vhodné sjednaném) ostatnich osob, zejména
objednatele (jiZ zminéné predani staveniste, piipadné dokumentace apod.).

V fad¢ ptipadli nemlze pfitom zhotovitel zabezpecit celé zhotoveni dila vlastnimi zamést-
nanci, ale bude kontrahovat subdodavky (zejména elektroinstalace, izolace, vzduchotechniku
apod.). Tento postup mu zdkon umoziuje. Zhotovitel dila totizZ miZe povéfit jeho provedenim
jinou osobu, jestlize ze smlouvy nebo z povahy dila nevyplyva nic jiného. Pii provadéni dila
Jjinou osobou ma zhotovitel odpovédnost, jako by dilo provadél sam. Zhotovitel bude pfitom
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se subdodavateli uzavirat rovnéZ smlouvy o dilo, ale i smlouvy kupni a jiné, véetné¢ smluv
inominatnich. Pro tyto piipady lze zhotoviteli doporucit ,,hru na dopravniho straZznika®, tj.
sjednat podminky subdodavek (mimo jiné zaru¢ni) ve shod€ s podminkami kontraktu s objed-
natelem.

Pro piipad, Ze by objednateli poskytl ,,lepsi plnéni, tj. vyhodn¢j$i podminky, nez ma
smluvné zajiStény se subdodavateli, mél by se rizika z toho plynouci (napf. rozdily v zaru-
kach) snazit fesit pfi sjedndni ceny. Realizace tohoto doporuceni vSak neni jednoduchd, nebot’
mezi sjedndvanim smlouvy mezi investorem a zhotovitelem a zhotovitelem a subdodavateli
byva relativné dlouha lhuta.

Slozitost pti plnéni smlouvy o dilo, napfiklad ve vystavbe, vyplyvd mimo jiné z delsi doby
plnéni nez je tomu u jinych smluv, vysokych finan¢nich objemt a zpravidla vétSiho poctu
0sob na vystavb¢ zicastnénych. MliZze ovSem vyplyvat i z toho, Ze véci potfebné ke zhotoveni
dila, resp. ¢ast véci, opatii objednatel.

Dispozitivni § 328 obch. zak. stanovoval: ,Je-1i pfedmétem plnéni zdvazku véc urcena
podle druhu, je dluZnik povinen poskytnout véftiteli véc, jez se hodi pro ucely, pro néz se veéc
téhoz druhu zpravidla pouZzivd na zakladé obdobnych smluv.“ Realizace tohoto ustanoveni u
smluv o dilo — zejména ve vystavbé — by po mém soudu neméla piili§ pfichdzet v tvahu (za-
timco u dodavek zboZzi podle kupnich smluv tomu bude naopak).

Co se tykd predmétu plnéni a jeho sjedndvani ve smlouvé, lze pak jen doporucit jeho pres-
né sjednani. V opacném piipad¢ (pokud smlouva viibec vznikne) to vede miniméln¢ k tadé
rozpornych jednéni, operativnich feSeni a zpravidla i k prodlouzeni doby plnéni a vznaSeni
(mnohdy i opravnénych) poZadavkl na zvyseni ceny.

Dilo ve vystavbé bude zdsadn¢ individudlni a musi byt pfesn¢ vymezené. Obchodni zéko-
nik v § 536 uvadél zhotoveni ,,urCitého dila“. Pfedmét plnéni, tedy dilo, které se zhotovitel
zavazuje provést na sviij ndklad a na své nebezpeci, miize zahrnovat i zpracovani dokumenta-
ce — projektil.

Protoze objednateli zdsadn€ nebude postacovat jen jedno vyhotoveni projektu, mélo by byt
dohodnuto také, v jakém poctu vyhotoveni bude projekt pfedan (a na jakych nosi¢ich, zda na
CD ¢i jinak).

Kromé ,,nehmotnych ¢innosti zachycenych na hmotnych nosic¢ich®, tj. kromé dokumentace
— projektu (projekt vSak muze byt doddvan na zdklad¢ samostatné smlouvy o dilo), pfip. i
programového vybaventi ,,Sit€ho na miru®, budou pfedmét plnéni tvofit hmotna plnéni, tj. sta-
vebni price i technologické dodavky (ty pak mohou byt doddvany samostatné i dil¢im zpuso-
bem; vse je rovnéz zaleZitosti smluvniho ujednani).

Pokud se kontrakt sjednavd v dobé, kdy existuje dokumentace pro provedeni stavby nebo
realizaéni dokumentace, lze rozsah hmotnych dodédvek sjedndvat podle této dokumenta-
ce.Pokud by byly hmotné dodavky kontrahovany podle dokumentace, kterd neurCuje presné
predmét plnéni, pak je nutné doplnit pfedmét plnéni jeho podrobnym popisem ve smlouve
(nebo v piiloze smlouvy, kterd bude jeji soucdsti), jinak by mohlo dochdzet ke sporim o roz-
sah plnéni (pokud by smlouva viibec vznikla; neslo by totiz o urcité dilo). Pajde-li v daném
pfipad€ o zhotoveni projektu, popt. 1 dodavky casti stavebni a technologické, dohodne se 1
vykon a rozsah autorského (obCasného autorského) dozoru.

Pokud se neprovadi zhotoveni celé technologické a stavebni ¢4sti stavby, méla by smlouva
uréovat, které objekty, stavebni price, provozni soubory a provozni jednotky tvoii predmét
plnéni. Je vhodné dohodnout i rozsah zatfizeni staveniste.

%

Co se tyka zpracovani jednotlivych ,,stupni* (druhii) projektové dokumentace, je vhodné
dohodnout, kdo a v jakych terminech projedna dokumentaci a se kterymi vefejnopravnimi
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orgdny. Zhotovitel napt. miZe provadét jen takovad ve smlouvé urcend jedndni, kterd vyuzije
pro ucely dokonceni projektu.

Pokud smlouva o dilo zpracovani projekti zahrnuje, je tfeba zpravidla dohodnout i termi-
ny, v jakych zhotovitel a objednatel projednaji dokumentaci v prubchu jejtho zpracovani
(napft. projednani koncepce feSeni a projednani realizacni dokumentace, napt. v zdvéru jejiho
zpracovani).

Piipadné je mozné se dohodnout i na piedani specifikace ndhradnich dilii i na jejich do-
davkach a na doddvkach servisnich praci, a to pochopiteln€ nejen pro dobu, kdy po splnéni
zhotovitel odpovida za vady, pfipadné pro zaru¢ni dobu, ale i pro dobu ,,pozaru¢ni*.

V praxi Cini obtiZe zejména provadéni rekonstrukei a modernizaci staveb, tzn. provadéni
zmén dohodnutého dila. V pribéhu provadéni dila se totizZ mohou zjistovat (mj. u desitek let
starych bytovych domil) nové skute¢nosti, které nebylo mozné zjistit (nebo by to bylo mozné
jen obtizné a pii znacném vynaloZeni ndkladii) ani pfi stavebné-technickych prizkumech ¢i
pfi pasportizaci, které byly provadény pied zpracovanim projektové dokumentace.

Pro ptipad, Ze by vyvstala potfeba zmén, kterd si miiZze vyzadat prodlouZeni doby plnéni a
zvySeni ceny dila, je vhodné ve smlouvé dohodnout tzv. pribéh zménovych fizeni, zpracovani
zménovych listd, jejich odsouhlasovéni, jak a kym budou feSeny rozpory, které ptipadné mezi
stranami mohou vzniknout a nésledujici postup k uzavieni dodatku smlouvy. Nejsou-li tyto
otazky dohodnuty, pak nastavaji situace, které 1ze jen obtiZné fesit i pfi pfipadném soudnim ¢i
rozhod¢im fizeni.

III. ZVLASTNI OSOBNI SCHOPNOSTI ZHOTOVITELE DLE NOZ

Prévni dprava NOZ provedeni dila fesi i problematiku zvlastnich osobnich schopnosti zho-
tovitele. UrCuje, Ze zélezi-li provedeni dila ve zvlastnich schopnostech zhotovitele, zanika
zavazek ztratou jeho zptisobilosti nebo jeho smrti. To vSak neplati, miiZe-li dilo GspéSné pro-
vést ten, kdo pfevzal Cinnost zhotovitele jako jeho nastupce.

Dale je v NOZ urCeno, Ze smrt objednatele sama o sob€ zavazek nerusi, ledaze se tim spl-
néni zdvazku stane nemoznym nebo zbyteCnym. To plati i v piipadé zaniku zdvazku smrti
objednatele.

Ustanoveni § 2589 NOZ upravuje, Ze zhotovitel bud’ provede dilo osobn¢, anebo je necha
provést pod svym osobnim vedenim. To vSak neplati, neni-li provedeni dila vdzdno na osobni
vlastnosti zhotovitele nebo neni-li to vzhledem k povaze dila zapotiebi. Podle navazujiciho §
2590 provede zhotovitel dilo s potfebnou péci v ujednaném cCase a obstard vSe, co jek prove-
deni dila potteba.

IV. DALSI NALEZITOSTI SMLOUVY A PROVADENI DILA

Pti provadéni dila bude vhodné dohodnout t€Z dobu plnéni. Neni-li doba plnéni ujednana,
ma zhotovitel provést dilo v dob¢ ptfiméiené jeho povaze.

Ustanoveni § 2591 NOZ urcuje, Ze je-li k provedeni dila potiebnd soucinnost objednatele,
ur¢i mu zhotovitel pfimétenou lhitu k jejimu poskytnuti. Toto pochopitelné plati tehdy, neni-
li Ihtita ur¢ena ve smlouvé. Uplyne-li lhiita marn€, ma zhotovitel pravo podle své volby si bud’
zajistit ndhradni plnéni na tcet objednatele, anebo, upozornil-1i na to objednatele, odstoupit od
smlouvy.

Navazujici § 2592 a § 2593 NOZ pak odpovidd dosavadni dpravé obch. zdk. Upravuje, Ze
zhotovitel postupuje pii provadéni dila samostatné. Opak plati a je pak vazan pokyny objed-
natele jen tehdy, bylo-li to ujedndno a plyne-li to ze zvyklosti. Objednatel ma pfitom pravo
provadét kontrolu dila, a pokud zhotovitel poruSuje svoje povinnosti a nezajisti napravu ani v
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pifiméfené dobé a vedl-li postup zhotovitele nepochybné k podstatnému poruSeni smlouvy,
muze objednatel od smlouvy odstoupit.

I dalsi § 2594 NOZ m4d v zdsadé stejné fesSeni, jako pro tuto otdzku pouZil obchodni zdko-
nik. Je zde urcena bezodkladna upozoritovaci povinnost zhotovitele pro piipad, Ze je nevhod-
nd povaha véci nebo piikazu, které objednatel zhotoviteli dal. To plati pii vynaloZeni potfebné
péce. Neznamena to, Ze by musel zhotovitel napt. provadét znovu vSechny zkousky, nemiize
vSak pfijimat ,,vstupy* od objednatele, aniZ by jim odpovidajici potfebnou péc¢i vénoval a
provértil je ,,jako odbornik®.

Tvofi-li nevhodna véc nebo pokyn pfekazku v fadném provadéni dila, zhotovitel provadéni
dila pferusi az do vymény dila ¢i zmény piikazu. Lhiita pro dokonceni dila se prodluzuje o
dobu pferuSeni a zhotovitel ma pravo na dhradu ndkladd s tim spojenych po uréenou dobu
Pokud by na ptedané véci €i piikazu objednatel trval, mize zhotovitel Zadat, aby mu objedna-
tel toto potvrdil pisemné. Pokud zhotovitel postupuje v souladu s touto tpravou § 2594, nema
objednatel pravo na vady dila vzniklé nevhodnosti véci nebo ptikazi. Pfitom je podle § 2595
koncipovana jeSt€ moznost zhotovitele od smlouvy odstoupit a to tehdy, trva-li objednatel na
provedeni dila podle ziejm¢ nevhodného piikazu nebo s pouZzitim ziejmé nevhodné véci i po
upozornéni zhotovitele.

V.DOKONCENI DiLA

Podle § 2604 NOZ je dilo provedeno, je-li dokonceno a pfedano. Pfitom je dilo dokonce-
no, je-li pfedvedena jeho zptsobilost slouzit svému ucelu. Objednatel pfevezme dokoncené
dilo s vyhradami, nebo bez vyhrad. Objednatel by mél fadné provést prohlidku dila. Prevez-
me-li totiZ objednatel dilo bez vyhrad, nepfiznd mu soud pravo na zjevné vady dila, namitne-li
zhotovitel, Ze pravo nebylo uplatnéno vcas. NOZ pfitom v dalSich ustanovenich vychazi z
praktickych poznatkii, Ze je mnohdy vhodné dilo pfeddvat po Castech, napt. u staveb po objek-
tech a provoznich souborech. V § 2606 se urcuje, Ze provadi-li se dilo postupné a lze-li jed-
notlivé stupné odlisit, mize byt piedano a pievzato i po ¢astech.

Ve smlouvé bychom neméli opomenout ani ujednani o zkouskach a splnéni zdvazku. Podle
obchodniho zakoniku (§ 554) splnil zhotovitel svou povinnost provést dilo jeho fadnym
ukoncenim a pfeddnim pfedmeétu dila objednateli v dohodnutém misté, jinak v misté stanove-
ném timto zdkonem. Je-li mistem predéni jiné misto, neZ je uvedené v obchodnim zdkonu (§
554 odst. 2 a 4), vyzval zhotovitel objednatele k prevzeti dila.

Nbylo-li toto misto dohodnuto a smlouva zahrnovala — v souladu s charakterem dila — po-
vinnost zhotovitele odeslat predmét dila, uskutecnilo se predani pfedmétu dila jeho pfedanim
prvnimu dopravci, ktery mél uskuteCnit prepravu do mista uréeni. Zhotovitel umoznil objed-
nateli uplatnéni prav z prepravni smlouvy, pokud takova prdva nemél objednatel jiz na zakla-
d¢ této smlouvy.

Jestlize smlouva nestanovila misto piedani ani povinnost zhotovitele odeslat predmét dila,
uskutecnilo se preddni v mist€, v némZ se podle smlouvy mélo dilo provadét. Nebylo-li ve
smlouvé toto misto ur¢eno, uskutecnilo se predani v misté, o némz objednatel védél nebo mu-
sel védét v dobé uzavieni smlouvy, Ze v ném bude zhotovitel dilo provadét. V piipadech, kte-
ré nejsou popsdny (na které se nevztahoval § 554 odst. 1 a 3 obch. zdk.), se uskutecnilo pte-
dani dila v misté, kde mél zhotovitel sidlo nebo misto podnikdni, poptipad¢ bydlisté¢ nebo
organizacni sloZku, jestliZe jeji misto v€as objednateli oznamil.

Preddanim zhotovené véci k ni objednatel nabyl vlastnické pravo, jestlize je do té doby m¢l
zhotovitel, a na objednatele pfechazi nebezpeci Skody na zhotovené véci, jestlize je do této
doby nesl zhotovitel. § 444 az 446, § 455 a7 459 a § 461 obch. zdk., tj. ustanoveni o kupni
smlouvé, zde platili obdobné. K tomu pfipomenme, Ze § 444, § 458 a § 459 obch. zak. byli
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kogentni (nenfi se tedy od nich mozné dohodou stran odchylit). Pozadala-li o to kterdkoli stra-
na, sepsal se o predani predmétu dila zapis, ktery podepsali ob¢ strany. Ujednéni o zdpisu a
jeho obsahu ve smlouvé€, zejména ve vystavbég, 1ze jen doporucit.

RovnéZ mohu doporucit ujednani o tom, co strany povaZzuji za fadné ukonceni dila, a o po-
drobnostech predani, jak bude pfejimka probihat, kdo pfejimaci fizeni svold, v jaké 1hlté pre-
dem a podobné. Otazky predéni 1ze co do svého vyznamu hodnotit stejn€ jako otazky uzavie-
ni smlouvy. Podle charakteru dila a ujednéni smluvnich stran miZe smlouva zahrnout povin-
nost zhotovitele predmét odeslat. Nezahrnovala-1i smlouva povinnost zhotovitele pfedmét dila
odeslat, splni zhotovitel svou povinnost provést dilo, jestliZe umozni objednateli naklddat s
pfedmétem dila fadn€ provedenym v misté stanoveném zakonem (§ 554 obch. zdk.). Zahrno-
val-1i zdvazek zhotovitele montdz jim zhotovené, opravené nebo upravené véci, byl zavazek
splnén fadnym provedenim této montéaze (§ 555 odst. 1 obch. zak.).

VI. PROVEDENI DOHODNUTYCH ZKOUSEK

Jestlize podle smlouvy mélo byt fadné provedeni dila prokdzano provedenim dohodnutych
zkousek, povazovalo se provedeni dila za dokon¢ené aZ poté, co byly tyto zkousky tspésné
provedeny. K ucasti na zkouSkdch byl zhotovitel povinen objednatele v€as pozvat. Neucast
objednatele na zkouSkach, k jejichZ provedeni byl v¢as pozvan, nebrénila provedeni zkousek.

Ustanoveni § 553 odst. 3 obch. zdk. o opakovéni zkousek platila obdobné. Vysledek zkou-
Sek se zachytil v zapisu podepsaném ob&ma stranami. Nebyl-li objednatel pfitomen, podepsa-
la zapis misto ného hodnovérnd a nestrannd osoba, kterd se zkousek zicastnila (§ 555 odst. 2
aZ 4 obch. zak.).

Provadeéni zkousSek je typické zejména ve vystavbég, ale napf. 1 pfi vyvoji a vyzkumu. Po-
kud budou zkousky a jejich vystupy stanoveny piedpisy nebo zdvaznymi normami normali-
zaéni soustavy (CSN), je tfeba tuto skute¢nost respektovat (napiiklad piedepsand méfeni a
vychozi revizni zpravy). Tam, kde druh zkousek piedepsan neni, doporucujeme dohodnout jej
ve smlouvé, respektive uvést jej v jeji piiloze a presné popsat.

Pro provadéni nckterych zkouSek je vhodné dohodnout ve smlouvé zpracovani zvlastni
dokumentace (napt. pro komplexni vyzkouSeni, zkuSebni provoz a garan¢ni zkousky), doby
zpracovani ndvrhu a jejiho odsouhlaseni. V ndvrhu je potfebné uvést i zplisob ovétovani
zkousek a stanoveni, kdy probéhly uspéSné a obsah zdpisu (zdpisii o nich).

NOZ k témto otdzkdm upravuje v § 2607, Zze ma-li byt dokonceni dila prokdzano provede-
nim ujednanych zkousek, povazuje se provedeni dila za dokonfené uspéSnym provedenim
zkousek. K ucasti na nich m4 zhotovitel objednatele v¢as ptizvat. Pokud se objednatel zkous-
ky neucastni a nevylucuje-li to povaha véci, mohou se zkousky provést. Vysledek zkousky se
zachyti v zdpisu. Jestlize neni objednatel pfitomen, potvrdi zapis misto né¢ho hodnovérn4, od-
borné zpisobild a nestrannd osoba, kterd se zkouSek zucastnila. NOZ déle upravuje, Ze nepii-
¢i-li se to povaze zdvazku, je zhotovitel objednateli povinen zépis piedat.

Pokud by byla predmétem dila véc, tidi se podle § 2608 NOZ piedéani véci obdobné usta-
novenimi o kupni smlouvé. Pfevzetim nabyva objednatel vlastnické pravo k véci a pfechazi
na ného nebezpeci Skody na véci, nestalo-li se tak jiz difve. V § 2609 upravuje pak NOZ tzv.
svépomocny prodej véci pro piipad, Ze objednatel véc nepfevezme, a uruje k tomu podmin-
Kky.

VII. VECI K PROVEDENI DiLA

Obchodni zdkonik urCoval, Ze véci, které mé objednatel podle smlouvy opatfit k provedeni
dila, byl povinen pifedat zhotoviteli v dob& urcené ve smlouvé, jinak bez zbyte¢ného odkladu
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po uzavieni smlouvy. V pochybnostech se mélo za to, Ze o cenu téchto véci se nesniZuje cena
za provedeni dila.

Pokud véci, k jejichz opatieni se objednatel zavazal, objednatel neopatiil v¢as, bylo stano-
veno, Ze mu pro to zhotovitel miiZze poskytnout ptimétenou lhlitu a po jejim marném uplynuti
muze sam po piedchozim upozornéni opatfit véci na ucet objednatele. Objednatel byl pak
povinen uhradit jejich cenu a ucelné naklady s tim spojené bez zbyte¢ného odkladu poté, kdy
jej o to zhotovitel pozadal. Véci, které byli potiebné k provedeni dila a k jejichZ opatfeni ne-
byl podle smlouvy zavazan objednatel, byl povinen opatfit zhotovitel. Smluvni strany si tedy
mohou dohodnout, kdo opatii véci ke zhotoveni dila. Pokud tak smluvni strany ucinili, platilo
smluvni ujednani. Jestlize smlouva zaleZitost opatfeni véci nefesila, platilo, Ze véci m¢l opatfit
zhotovitel.

Bylo-li dohodnuto, Ze véci ke zhotoveni dila opatii objednatel, nesl tento nebezpeci Skody
na nich a zistal jejich vlastnikem aZ do doby, kdy se zpracovdnim stali soucdsti predmétu
dila. Pokud se jednalo o véc ptfevzatou od objednatele do opatrovani za dcelem jeji opravy
nebo upravy nebo za ucelem jejiho zpracovani pii provadeni dila, odpovidal zhotovitel jako
skladovatel.

Po dokonceni dila nebo po zaniku zdvazku dilo provést byl zhotovitel povinen bez zbytec-
ného odkladu vritit objednateli véci od n€ho prevzaté, jez nebyly zpracovany pfi provadéni
dila. U véci, které zhotovitel opatiil k provedeni dila, mél postaveni proddvajiciho, pokud z
ustanoveni upravujicich smlouvu o dilo nevyplyvalo néco jiného. V pochybnostech se mélo
za to, Ze kupni cena téchto véci je zahrnuta v cené za provedeni dila.

Krom¢ povinnosti k opatfeni véci pro zhotoveni dila, mohl mit objednatel jesté dalsi sjed-
nané povinnosti — protiplnéni, na jejichZ splnéni zdviselo v€asné a fadné plnéni zhotovitele.
Pro ptipad, Ze by toto protiplnéni (pfipadné podstatné spolupiisobeni) nebylo provedeno a
objednatel byl v prodleni ¢i neplnil viibec, bylo potfeba sjednat, jaky to bude mit vliv na dobu
predéni celého dila, a dohodnout povinnost thrady smluvnich pokut a §kod zptisobenych pii-
padnym odvoldnim pracovniki ze stavby.

Otazky véci k provedeni dila upravuje NOZ v § 2596 az § 2598. Vécnym feSenim se od
upravy v obchodnim zdkoniku neodlisSuje. Opatii-li zhotovitel véc zpracovanou pfi provadéni
dila, m4 stran této véci, pokud se stala soucasti dila, postaveni prodavajicitho. Vyvratitelna
domnénka urcuje, Ze se ma za to, Ze kupni cena véci je zahrnuta v cené dila.

Jestlize by m¢l véc (véci) k provedeni dila opatiit objednatel, opatii je v dohodnuté dob¢,
jinak bez zbyte¢ného odkladu. Ma se za to, Ze cena dila se o cenu této véci nesniZuje. Pokud
by takovou véc objednatel neopatiil vC€as a neucinil tak na vyzvu zhotovitele v dodate¢né pii-
métené dobé, miize véc opatfit zhotovitel na dcet objednatele. Cenu takové véci zaplati ob-
jednatel na pozadéani bezodkladné.

Dokud trva objednatelovo vlastnické pravo k véci, nese na ni objednatel nebezpeci Skody.
Zhotovitel odpovida za véc prevzatou od objednatele jako skladovatel. S provedenim dila
predlozi pak objednateli vydctovani a vrati mu vSe, co z jeho véci zbylo. Zavérem naseho
piispévku lze podat doporuceni, Ze smlouva o dilo md byt sjedndvdna nepovrchnim zplso-
bem. Kazdé ,,uchvétani* piipravy akce a pfipravy kontraktu se totizZ negativné projevi pii pro-
vadéni.

KLICOVA SLOVA

obCanské pravo, obchodni pravo, obcansky zdkonik novy obcansky zdkonik, obchodni
zakonik, smlouva o dilo.
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PRAVO NA STRAJK!

RIGHT TO STRIKE

Milos Lacko
Trnavskd univerzita v Trnave, Prdvnickd fakulta

ABSTRAKT

Strajk ako jedna z kolektivnych akcii predstavuje krajny prostriedok presadzovania hospoddr-
skych a socidlnych zdujmov zamestnancov po zlyhani kolektivneho vyjedndvania medzi pri-
slusnou odborovou organizdciou a zamestndvatelom. Prdvna iprava SR spdja vykon prdva
na Strajk iba v suvislosti s kolektivnym sporom o uzatvorenie kolektivnej zmluvy (a sicasne
(vynimku predstavujii vymedzené skupiny osob, iistavné splnomocnenie na zdkonné obmedze-
nie vykonu tohto prdva vo vztahu kosobdm vo funkcidch Stdtnej a tizemnej sprdvy
a v povolaniach bezprostredne nevyhnutnych na ochranu Zivota a zdravia a istavné limity
vykonu zdkladnych prdv a slobdd). Predmetom prispevku je snaha poukdzat na znacnii zd-
konnii neuplnost podmienok vykonu prdva na Strajk oproti ustavne zarucenému prdvu na
Strajk, dalej poukdzat na stret so zdkladnymi prdvami a slobodami (najmd ekonomického
charakteru) a napokon identifikovat’ podmienky a limity legitimneho Strajku.

ABSTRACT

Strike as one of collective actions represents the ultimate means of promoting economic and
social interests of employees after failure of collective bargaining between the relevant trade
union and the employer. Slovak legislation combines the enforcement ofthe right to
strike only in relation with collective disputes concerning the conclusion of a collective
agreement (and also definessolidarity strike). Conversely the Constitution of the Slovak re-
public guarantees the right to strike without any restrictions (exception is defined group of
persons, the constitutional mandate forlawful restrictions on the exercise of this right in rela-
tion to personsin functions of state and territorial administration and in profes-
sions immediately necessary to protect life and health and limits the exercise of fundamen-
tal constitutional rights and freedoms). The object of article is to highlight the substantial
legal incompleteness of conditions for exercise right to strike opposite toconstitutionally gua-
ranteed  right to strike, further to highlight  the conflict with the  fundamental
rights and freedoms (particularly of an economic nature) and finally to identify the condi-
tions and limits of legitimate strike.

UvVOD

Socidlny zmier medzi réznorodymi socidlne stratifikovanymi skupinami obyvatel'stva
predstavuje jeden zo zékladnych pilierov rozvoja spolo¢nosti. Rovnako tomu je aj v pripade
prebiehajiceho socidlneho dialogu medzi skupinou zamestnancov a zamestndvatelom (¢i za-
mestndvatel'mi prepojenych na odvetvovom principe). NajcastejSou formou socidlneho dial6-

' Autor spracoval prispevok s finan¢nou podporou projektu Agentiry na podporu vyskumu a vyvoja ¢. APVV-

0068-11 pod ndzvom “Ddstojnost’ Cloveka a zdkladné T'udské prava a slobody v pracovnom prave*, zodpo-
vedna rieSitel’ka prof. JUDr. Helena Barancovd, DrSc., PF Trnavskej univerzity v Trnave.
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gu medzi tymito Ucastnikmi pracovnopravnych vztahov je kolektivne vyjedndvanie za tce-
lom uzatvorenia (podnikovej) kolektivnej zmluvy (¢i kolektivnej zmluvy vysSieho stupna).
Ak zlyha proces kolektivneho vyjednavania, tak zamestnanci mézu v krajnom pripade vytvo-
rit’ tlak na zamestndvatel’a prostrednictvom vykonu prava na Strajk, ktorého podmienky uplat-
nenia zakotvuje zakonna pravna uprava. V spojitosti s presadzovanim SirSieho rozsahu pozia-
daviek zamestnancov hospodarskeho alebo socidlneho charakteru, ktoré sa nestali predmetom
kolektivneho vyjednédvania za ucelom uzatvorenia kolektivnej zmluvy alebo svojim funkénym
zameranim nepatria do rdmca kolektivneho vyjedndvania, uz dlhSie obdobie neexistuje jedno-
tiaci pristup (¢i pohl'ad) na problematiku uplatiiovania prava na §trajk vo vzt'ahu k tomuto
druhu poziadaviek zamestnancov. Problém tkvie jednak v nedostatocnom zdkonnom vykona-
ni ustavného prava na Strajk ajednak v nevyhnutne vyvolanom strete vyplyvajicom
z podstaty Strajku prdava na Strajk a ostatnych zdkladnych prav a slobod (najmé prav a slobod
ekonomického charakteru).

L MEDZINARODNOPRAVNE A VNUTROSTATNE ZAKOTVENIE PRAVA
NA STRAJK

Na medzinarodnej drovni je pravo na Strajk priamo zakotvené v ¢l. 8 ods. 1 pism. d) a ods.
2 Medzinarodného paktu OSN o hospodarskych, socidlnych a kultirnych pravach (z
roku 1966), pricom obmedzenie vykonu tohto prdva je pripustné v pripade prisluSnikov
ozbrojenych sil, policie alebo spravnych organov (zmluvného) Statu.

V rdmci zmluvnej normotvorby Rady Eurdpy je pravo (zamestnancov) na Strajk (pre pri-
pad konfliktu zdujmov) implicitne obsiahnuté v ¢l. 11 Eurépskeho dohovoru o ochrane I'ud-
skych prav a zdkladnych slobdd” a obdobne exaktne zakotvené v ¢l. 6 ods. 4 Eurépskej
socialnej charty (1961) a v ¢l. 6 ods. 4 revidovanej Europskej socidlnej charty (1996)
s jeho obmedzenim v podobe zavizkov obsiahnutych v platnych kolektivnych zmluvach.
Priloha k revidovanej Eurdpskej socidlnej charte s odkazom na ¢lanok G obsiahnuty v
V. Casti tejto charty umoziiuje zmluvnej strane zakonom obmedzit’ vykon prava na
Strajk z (len) dovodu (na icely) zaistenia zakladnych prav a slobod alebo ochrany verej-
ného poriadku, vnitrostatnej bezpecnosti, zdravia Pudi a moralky.

Zmluvnd normotvorba Medzindrodnej organizicie price (d’alej len ,,MOP*) neobsahuje
vyslovne zakotvené pravo na Strajk. Napriek ,,soft law* tejto organizacie v podobe stanovisk
Vyboru pre slobodu zdruZovania (zriadeny v roku 1951) a Vyboru expertov pre aplikdciu do-
hovorov a odportéani (vytvoreny v roku 1926) je toto pravo vieobecne odvodzované® z prava
slobodne sa zdruZovat s inymi na ochranu svojich hospodarskych zdujmov zakotveného v
Dohovore MOP €. 87 o slobode zdruZovania a ochrane prav odborovo sa organizovat’ (z roku
1948)* a v Dohovore MOP &. 98 o vykondvani zdsad préva organizovat’ sa a kolektivne vy-
jednavat’ (z roku 1949)°.

V oblasti pravnych aktov EU je pravo zamestnancov a ich prisluinych organizécif na $trajk
(pre pripad konfliktu zdujmov) zakotvené v ¢l. 28 Charty zdkladnych prav Eurdpskej tnie
(2000) a v ¢l. 13 a 14 Charty zdkladnych socidlnych prav pracovnikov spolocenstva (1989)
ako prdvne nezdviznom vyhldseni Clenskych Statov v oblasti socidlneho prava vratane pra-
covného prava. Pravo na Strajk ako sucast’ prdva Eurdpskych spoloCenstiev priznal Sudny

*  Eur6psky dohovor bol vyhldseny v Zbierke zakonov SR pod ¢. 209/1992 Zb. a platnost’ pre CSFR nadobudol
dna 18. marca 1992.

Blizsie pozri napriklad rozsudok Najvyssieho sidu CR sp. zn. 21 Cdo 2104/2001 zo diia 14. novembra
2002, rozsudok Najvyssieho sidu CR sp. zn. 21 Cdo 2489/2000 zo dia 22. janudra 2002 a rozsudok Najvy-
$8ieho stidu CR sp. zn. 21 Cdo 2655/2004 zo diia 28. jiina 2005

* Dohovor ¢&. 87 bol publikovany v Zbierke zakonov pod &. 470/1990 Zb.

> Dohovor &. 98 bol publikovany v Zbierke zakonov pod &. 489/1990 Zb.
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dvor Eurépskych spoloéenstiev (v siicasnosti Siidny dvor EU) este ovel'a skor, a to v rozsudku
vo veci Marie-Louise Acton a inf vs. Komisia z 18. marca 1975°.

Pravo na Strajk vo vnitrostatnej pravnej Gprave patri medzi ustavne zakotvené zaklad-
né prava klasifikované v intenciach ich esencialnej podstaty a nasledne aj z Ustavnopravneho
zaradenia ako hospodarske, socidlne a kultdrne prava (5. oddiel II. Hlavy Ustavy SR). Prdvo
na $trajk obsiahnuté v ¢l. 37 ods. 4 Ustavy SR (El. 27 ods. 4 Listiny zakladnych prav a slo-
bod’) je bezpochyby tstavnym socidlnym pravom, ktoré ako ostatné ustavné socidlne prava
zdiel'a osobitny charakter ustavnych socidlnych prdv narozdiel od inych skupin zdkladnych
prav a slobdd (predovsetkym zdkladnych ludskych prdv a slobod ¢i politickych prdv), a tym je
relativnost’ dstavnych socidlnych prav vyvolana ¢1. 51 ods. 1 Ustavy SR (El. 41 ods. 1 Listiny
zékladnych prav a slobdd). Podl'a uvedeného dstavného €lanku sa prava na Strajk mozno do-
mdhat’ len v medziach zdkona (zdkonov), ktory vykondva toto tstavné socidlne pravo, ¢o su-
Casne vytvéra pre zdkonodarcu Siroké pole pdsobnosti pri zdkonnom vymedzeni podmienok
uplatiiovania tohto socidlneho prava®. Uvedené podporuje aj znenie druhej vety ¢l. 37 ods. 4
Ustavy SR, v ktorom tdstavodarca vyddva pokyn na zdkonnd dpravu podmienok, za ktorych sa
zaisti uskutoCnenie (resp. realizacia) prava na Strajk. Z uvedenych ustavnych ¢lankov vyvo-
dzujeme tsudok, Ze medze socidlnych prav nie su zarudené dstavou, ale zakonom. Ustava SR
zakotvuje opatrni formulaciu prava na Strajk, nakol’ko jeho vyjadrenie obsahuje, Ze
»pravo na sStrajk sa zarucuje*, a nie ako je tomu v pripade ustavnopravneho vyjadrenia
inych tstavnych socialnych prav obsahujicich konstrukciu, Ze ,,obéania maji prdvo na
... . Z tejto dstavnej formulacie nevyvodzujeme nizSiu droven pristupu k tomuto pravu,
ale domnievame sa, Ze ustavodarca mal zamer vyjadrit’ eminentny zaujem Statu na vy-
konatel’nosti tohto prava. Takto ustavne zakotvené pravo na Strajk oprdvnene vyvoldva via-
ceré otazky vztahujice sa k jednozna¢nému urceniu subjektu tohto tstavného préva9. Zasta-
vame nazor, a to aj s ohl'adom na nizSie uvedené pojmoslovie viazuce sa k zamestnancom, Ze
pravo na Strajk patri fyzickej osobe (podporne argumentujeme aj odovodnenim rozsudku Naj-
vy§sieho sidu SR sp. zn. 1 Co 10/98').

Privo na §trajk podPa &l. 37 ods. 4 Ustavy SR tretej vety nemaji taxativne vymedze-
né skupiny osob vykonavajice verejnd funkciu, ako je funkcia sudcu, prokuratora, prislusni-
ka ozbrojenych sil a ozbrojenych zborov a prislusnika ¢i zamestnanca hasi¢skych a zachran-
nych zborov. Cldnok 54 Ustavy SR dopliia ,,personalny* rozsah obmedzenia prava na
Strajk o moznost’ jeho ziakonnej limitacie voc¢i zdkonom definovanym funkcidm zamestnan-
cov Stitnej sprdvy a tzemnej samospravy a k osobdm vykondvajicich povolania, ktoré su
bezprostredne nevyhnutné na ochranu Zivota a zdravia (obdobné obmedzenie na medzindrod-
nej vrovni obsahuje cl. 8 ods. 2 Medzindrodného paktu OSN o hospoddrskych, socidlnych
a kultiirnych prdvach). Zdkonné obmedzenie ,,persondlneho* rozsahu prava na Strajk identifi-
kujeme v § 20 zdkona €. 2/1991 Zb. o kolektivhom vyjednavani.

Zakonnou ,,vykonavajucou® pravnou upravou prava na Strajk je zdkon €. 2/1991 Zb.

o kolektivnom vyjedndvani v zneni zdkona ¢. 416/2013 Z. z. (icinny od 1. janudra 2014),
ktory reguluje podmienky vykonu prava na Strajk v suvislosti so sporom o uzavretie kolektiv-

® PIROSIKOVA, M. et SIMAN, M. a kol.: Ludské préava. Vybrané rozhodnutia Eurépskeho stidu pre Iudské
prdva a Studneho dvora Eurdpskej tinie. Bratislava: EUROIURIS — Eurépske pravne centrum, 2012. s. 726.
ISBN 978-80-89406-17-3. s. 640.

Listina zdkladnych prav a slobdd bola publikovand ako tstavny zdkon Federdlneho zhromaZdenia Ceskej a
Slovenskej Federativnej Republiky pod €. 23/1991 Zb..

8 Obdobne bod &. 40 ndlezu Ustavného stidu CR PI1. US 61/04 zo diia 5.10.2006 (N 181/43 SbNU).

SVEC, M. a kol.: Kultira sveta price - Pravo na $trajk. Bratislava: Nadécia Fridricha Eberta (zastipenie v
SR),2013.s.176. ISBN 978-80-89149-29-2.s. 11 a nasl..

Prevzaté z TKAC, V.: Odbory, zamestndvatelia, zamestnanecké rady (Eur6pa, pravo a prax). Kogice: E.
Szattler, PressPrint, 2004. s. 354. ISBN 80-89084-13-3. 5. 278.
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nej zmluvy. Z naznaceného mozno vyvodit’ poznatok, Ze prdvo na Strajk sa v podmienkach
SR uplatiiuje v troch ré6znych reZimoch, jednak za podmienok zdkona ¢. 2/1991 Zb., jednak
mimo rdmca kolektivneho vyjednédvania s cielom ochrany hospodarskych a socidlnych zduj-
mov (Strajkujicich), ale v rdmci dstavnopravnych podmienok a limitov a na napokon v podo-
be Strajkov uskuto¢iiovanych bez zakonnej ¢i dstavnopravnej opory.

II. PODSTATA USTAVNEHO PRAVA NA STRAJK

Tedria pracovného prava odvodzujic prdvo na Strajk z prdva na pokojné zhromazd’ovanie
(¢l. 28 Ustavy SR) a zo slobody zdruZovania s inymi (¢l. 37 Ustavy SR; inak oznacovanej aj
ako koalicnd sloboda)'' na tiGely ochrany svojich hospodarskych a socidlnych zdujmov ozna-
Cuje toto pravo za kolektivne pravo (nie vSak absolitnej povahy), ktorého subjektom je pre-
dovSetkym kolektiv zamestnancov'2, ktori mo7u toto pravo (podla siicasnej prdvnej tipravy)
realizovat’ prostrednictvom odborovej organizicie ako (od $tdtu) nezévislého zdruZenia za-
kladaného podla &l. 37 ods. 3 Ustavy SR na ochranu hospodarskych a socidlnych zaujmov.
Odborové organizicia je vyrazom vdle zamestnancov zdruZit’ sa k presadzovaniu svojich z4-
ujmov, a to predovietkym prevladajicich skupinovych zdujmov.'* V tomto kontexte prokla-
movanej koali¢nej slobody je predmetom diskusie vylucnost’ zdkonného zastipenia zamest-
nancov odborovou organizéciou (aj vo vztahu ku kolektivnemu vyjednédvaniu), ktord vylucuje
vol'u zamestnancov vytvorit’ iny orgén, ked’ze $tat pradvnou normou urcuje, kto z moZnych
a existujucich (rozumej subjektov kolektivneho prdva) bude reprezentovat zamestnancov."”

Obdobné ustavnopravne prepojenie vyjadrenia prava na Strajk s prdvom na pokojné zhro-
maZd'ovanie a so slobodou zdruZzovania sa zastdva aj Gstavnopravna teéria'®. Klima podporne
argumentacne uvadza vychddzajic zo znenia dovodovej spravy k navrhu Listiny zakladnych
prav a slobod, Ze uprava koali¢nej slobody je Specidlnym ustanovenim k dprave zdruZovacie-
ho prdva atieto prava su potrebné na vyjadrenie zvlaStnosti zdruZovania v odborovych
a podobnych organizécidch'’. Odborové organizicie si jedinymi reprezentantmi skupinovych
(kolektivnych) zdujmov tcastnikov pracovnopravnych vztahov s pravnou subjektivitou (vzni-
kaji na evidenciou na Ministerstve vniitra SR podla § 9a zdkona ¢. 83/1990 Zb.), len pro-
strednictvom ktorych maju zamestnanci pravo na kolektivne vyjedndavanie prisluSnym odbo-
rovym organom odborovej organizécie.

Pracovnopréavna tedria spaja pravo na Strajk v SirSom obsahovom kontexte aj s pravom pokojne sa zdruZovat
(¢. 29 Ustavy SR) a nésledne aj so slobodou prejavu (ako prejavu zi&astnit’ sa uritej akcie, s ktorej ciefom
sa fyzickd osoba stotoZituje; ¢l. 26 Ustavy SR). Pozri pozndmka &. 413 BARANCOVA, H.: Teoretické prob-
1émy pracovného prava. Plzeii: Ales Cenék, 2013. s. 408. ISBN 978-80-7380-465-7. s. 247.

"2 Pozri oddvodnenie rozsudku Najvyssiecho sidu CR sp. zn. 21 Cdo 2489/2000 zo diia 22. janudra 2002
(“...charakter prava na Strajk zdroven znamend, Ze subjektom toto pravo realizujicim bude najmé kolektiv
zamestnancov organizovany (zdruzZeny) v organizdcii ochraiujicej ich hospodarske a socidlne prava (odbo-
ry).)

BELINA, M. a kol.: Pracovni pravo. 5. doplnéné a podstané pfepracované vydani. Praha: C.H.Beck, 2010, s.
640. ISBN978-80-7400-405-6. 5. 568.

' GALVAS, M. a kol.: Pracovni pravo. 1. vydani. Brno: Masarykova univerzita, 2001 (Edice uéebnic PrF MU
v Brne €. 265).s. 551. ISBN 80-210-2665-0. s. 416.

GALVAS, M.: K problematice prezentace zaméstnancti v pracovnim pravu CR. In.. Sbornik piispévki
z mezinrodni védecké konference PRACOVNI PRAVO 2011 na téma Socidlni dialog. Brno: Masarykova
univerzita. 2011. Spisy Pravnické fakulty MU ¢. 406 (zhotoveni CD ROM). s. 159. ISBN 978-80-210-5438-
7.s.11.

DRGONEC, J.: Zékladné pravo na Strajk: rozsah a podmienky jeho uplatnenia v prdvnom poriadku Sloven-
skej republiky. In.: Justi¢nd revue, ro¢. 59, 2007, ¢. 6-7, s. 759-780. s. 760.

KLIMA, K. a kol.: Komentéi k Ustavé a Listing. 2. diel. 2 roz§frené vyd. Plzen. Ales Cenek, 2009. s. 1441.
ISBN 978-80-7380-140-3. 5. 1195.

7" Tamtiez, s. 1197.
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Vyssie sme uviedli, Ze pravo na Strajk je kolektivnym socidlnym prdvom zaradenym medzi
zékladné prava a slobody, ¢o pravno-teoreticky interpretujeme tak, Ze pravo na Strajk sice
patri fyzickej osobe (aj cudzincovi), ktord ho ale nemdZe uplatiiovat’ individudlne (napr. ako
prostriedok rieSenia individudlneho pracovného sporu), ale len spolu (hromadne) s inymi fy-
zickymi osobami.'® Obdobny pohlad na povahu prava na $trajk pontika aj Ustavny sid CR
... aj ked’ je Strajk kolektivnym prejavom, predpokladd slobodné a individudlne rozhodnutie
kazdého z jeho vicastikov, inak by sa nemohol ani konat' ="’ Ustavnopréavna ochrana fyzickej
osoby uplatiiujicej pravo na Strajk je zalozend prikazom obsiahnutym v &l. 12 ods. 4 Ustavy
SR, v zmysle ktorého nikomu nemdze byt spdsobend ujma pre uplatiiovanie svojich zaklad-
nych prav a slobdd. Podotykame, Ze dstavnoprdvna ochrana patri len takému spravaniu jed-
notlivca, ktoré priamo vyplyva z podstaty realizovaného prava na Strajk (napr. takym sprdva-
nim by nebolo plnenie niektorych iiloh z pracovnej ndplne zamestnanca zapojeného do Strajku
na zdklade jeho vilastného uvdZenia alebo ak by Strajkujiici zamestnanec neprimerane obme-
dzoval prdva inych vrdtane zamestndvatela, napr. ak by brdnil v zabezpeceni cinnosti strojo-
vého zariadenia, ktorého odstavenim by hrozilo jeho poskodenie).

Od préva na Strajk (prdve vcasti zamestnanca na Strajku ako individudlnom prdve) je ne-
vyhnuté rozliSit’ pravo na organiziciu a vyhldsenie Strajku ako prava prisudzovaného iba ko-
lektivom zamestnancov (najméi odborovym orga’lnom).20 Pravo na Strajk je v tychto intenciach
subjektivhym pravom odborovej organizicie, ktord je po cely Cas od vyhldsenia Strajku
oprdvnend tymto pravom disponovat’. Prdvo na Strajk je teda zavislé na existencii kolektivu,
kolektivneho spravania za uritym spolocnym ciel'om, a napokon aj od procesu v podobe ko-
lektivneho vyjednavania a kolektivnej zmluvy.

Podstatou a zmyslom prdva na $trajk je vytvorit’ G¢inny ndstroj na presadzovanie a vynu-
covanie hospodérskych a socidlnych zdujmov zamestnancov?', ku ktorému siaha subjekt tohto
prava, ked’ iné legitimne prostriedky na presadenie uvedenych zdujmov stracajui svoju Ucin-
nost’ alebo st vzhl'adom na okolnosti zjavne nedcinné, resp. povedané inak , ked’ konflikt
skupinovych zdujmov prerastol do kolektivneho sporu. Strajk je z pojmového pohladu a
z pohl'adu dosahu svojich t¢inkov povazovany za krajny a néatlakovy prostriedok presadzova-
nia hospodarskych a socidlnych zdujmov zamestnancov voc¢i zamestndvatel'ovi ¢i skupine
zamestndvatel'ov.

Strajkom uskuto&iiovanym v pracovnopravnej oblasti nastiva (iplne alebo &iasto&né)
jednostranné a do¢asné prerusSenie pracovnej ¢innosti (vrdtane inej pracovnej obstrukcie)
zamestnancov smerujice k vyniteniu si, aj prostrednictvom sposobenej ujmy zamestna-
vatel’ovi, poziadaviek o¢akavanych Strajkujicimi voc¢i zamestnavatelovi (plnom ¢ Cias-
tocnom rozsahu). Teda Strajkova aktivita je cielene zamerana na vynitenie si zmeny
v spravani zamestnavatel’a v pracovnopravnych vzt’ahoch. Prerusenie pracovnej ¢innosti
zamestnancami predstavuje absenciu jedného zo zdkladnych znakov predmetu pracovnoprav-
nych vztahov, ktory sa na strane zamestnanca vyznacuje osobnym vykonom dojednaného
druhu price, resp. pracovného zavizku. Sticasne preruSenie pracovnej €innosti zamestnancom
(zamestnancami) v dosledku uplathovania prava na §trajk22 predstavuje aj neplnenie si za-

' BARANCOVA, H.: Teoretické problémy pracovného prava. Plzei: Ale§ Cengk, 2013. s. 408. ISBN 978-80-
7380-465-7.s.243.

" Bod €. 55 ndlezu Ustavného sidu CR P1. US 61/04 zo diia 5.10.2006

2 GALVAS, M. a kol.: Pracovni pravo. 1. vydani. Brno: Masarykova univerzita, 2001 (Edice u&ebnic PrF MU

v Brne €. 265).s. 551. ISBN 80-210-2665-0.s. 416. 5. 456 a 458.

DRGONEC, J.: Zikladné pravo na Strajk: rozsah a podmienky jeho uplatnenia v pradvnom poriadku Sloven-

skej republiky. In.: Justi¢nd revue, ro¢. 59, 2007, ¢. 6-7, s. 759-780. s.761.

Nie kazdé prerusenie prace zamestnancami (sicasne podotykame, Ze nie zamestnancom, ked’Ze toto pravo

m4d kolektivny charakter) je mozné bez d’al§ieho povazovat za vykon prdva na Strajk, nakol'ko zamestnanci

21

22
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kladnych povinnosti zamestnanca, ktoré ale nie je kvalifikované ako protiprdvne konanie (za
predpokladu zdkonnosti a tistavnosti vykonu prdva na Strajk). Aj takto kvalifikované preruse-
nie vykonu prace je zrejmym zdsahom do prav a pravom chranenych zaujmov inych osob
(najmd zamestndvatela, zamestnancov nezapojenych do Strajku a dalsich subjektov ekono-
micky prepojenych so zamestndvatelom), nakol'’ko im spdsobuje primarne hospodarske Skody
a sekunddrne vyvoldva aj spolocenské skody. Prerusenie prace zamestnancom sa posudzuje
ako ospravedlnend nepritomnost’ v praci (v skupine doleZitych osobnych prekdZok v prdci na
strane zamestnanca), za ktord mu nepatri mzda a ani ndhrada mzdy (§ 141 ods. 8 Zakonnika
prace).

Dalej v rdmci vymedzenia esencidlnej podstaty prava na $trajk je vhodné ramcovo defino-
vat’ legitimne ciele zamestnancov, ktorych presadzovanie je mozné dosiahnut’ prostrednic-
tvom vykonu prava na Strajk. Vzhl'adom na uz uvedené za legitimne ciele spdjané s vykonom
prava na Strajk patria hospodarske a socidlne zdujmy v intencidch ich ochrany. V tejto suivis-
losti Drgonec uvdadza, Ze ,,Hodnotenie hospoddrskej alebo socidlnej situdcie ako takej,
v ktorej sa oprdvnend osoba rozhodne uplatnit svoje zdkladné prdvo na Strajk, je ponechané
na pocit, subjektivne vnimanie a hodnotenie situdcie oprdvnenou osobou. Nésledne vSak
Drgonec z pohladu ustavnosti a zdkonnosti $trajku doddva, Ze ,,Ustava SR neponechdva na
ivahe oprdvnenych osob hodnotenie, ktoré zdujmy su hospoddrske a socidlne. Objektivne
musi ist’ o zdujem, ktory je hospoddrsky alebo socidlny, pricom konkrétny uplatneny zdujem
musi obstdt’ v teste verejného zdujmu ako zdujem, ktory je skutocne hospoddrsky alebo socidl-
ny“*. Hospodarsky alebo socidlny charakter cielov dosahovanych vykonom prava na 3trajk
podla Ustavy SR involvuje nelegitimnost’ §trajku v politickej podobe, ktord ma pribuzné zna-
ky s prdvom na odpor ukotvenym v &l. 32 Ustavy SR. Rovnako sa natiska diskutabilnd otdzka
posudzovania vykonu prava na Strajk uskuto¢iiovaného podla Ustavy SR, ak ciele takého
Strajku majui tak hospodérsky ¢i socidlny rozmer ale sucasne aj politicky rozmer (napr. si
namierené proti pripravovanym zmendm v socidlnej oblasti a tak namierené proti vidde)™.
Ohl'adom takto zmieSaného charakteru ciel'ov Strajku zastdvame nédzor, Ze je nevyhnutné indi-
vidudlne posudit’ vSetky relevantné okolnosti smerujice k vyhldseniu $trajku vratane obsahu
akcii uskutociiovanych v rdmci Strajku a identifikovat’ primarny a skuto¢ny zdmer takto usku-
toétiovaného $trajku. Napriklad Najvyssi siid CR nepovaZoval za legitimny ciel’ $trajku, ktory
sa uskuto&nil so zdmerom presadzovania persondlnych poziadaviek zamestnancov.” Napokon
zastdvame ndzor, Ze aj jasne obsahovo identifikované ciele musia byt materidlne previazané
s aktudlnou hospodarsko-socidlnou situdciou u zamestndvatel'a ¢ v spolo¢nosti. Cim mozno
zavfsit otdzku legitimnosti cielov sledovanych Strajkov, ktoré musia vykazovat’ okrem Crty
celospolocenského ¢i verejného zdujmu aj ¢rtu ich dosiahnutnelnosti a uskutocnitel'nosti pra-
ve tymto druhom kolektivnej akcie (napr. nemoZno pri zhorSenej ekonomickej situdcii
a budiicich vyhliadkach Ziadat' 2-ndsobné navysenie miezd).

III. PODMIENKY VYKONU PRAVA NA STRAJK

Ustava SR vyzaduje, aby podmienky vykonu prava na $trajk boli obsiahnuté v zdkonnej
pravnej tprave, ktord musi z dévodu tstavnej konformity reSpektovat’ tstavnopravne principy
a pristupy k uplatiovaniu prava na Strajk ako jedného zo zdkladnych prav. V tychto intencidch

moZu pricu z rdznych dovodov ako sd napr. nepriaznivé poveternostné podmienky ¢i prekdzky v prici na
strane zamestnanca.

DRGONEC, J.: Zékladné pravo na Strajk: rozsah a podmienky jeho uplatnenia v pradvnom poriadku Sloven-
skej republiky. In.: Justi¢nd revue, ro¢. 59, 2007, ¢. 6-7, s. 759-780. s. 761.

Napriklad zmieSany charakter mal Strajk ucitel'ov v roku 2012-2013, nakol’ko okrem zvySenia miezd Strajku-
juci poZadovali postupné a systémové navySovanie zdrojov v Skolstve odvodzované ako podiel na HDP.
http://tema.aktuality.sk/strajk-ucitelov-2012/, z 28. méja 2014.

¥ Pozri rozsudok Najvyssieho sidu CR sp. zn. 21 Cdo 2104/2001 zo diia 14. novembra 2002
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za ucelom zaistenia ¢o najplnSieho vykonu prava na Strajk ma zdkonodarca v postaveni ro-
zumného zdkonodarcu stanovit’ hranice vykonu prava na Strajk tak, aby zdkonnd pravna tpra-
va vykondvajtica tstavné socidlne pravo v ideovom ramci &l. 13 ods. 2 a7 4 Ustavy SR res-
pektovala esencidlny obsah a podstatu prava na Strajk v nadvédznosti na princip rovnosti (¢. j.
urcit podmienky vykonu prdva na Strajk, ktorych dodrZiavanie sa bude vyZadovat' vo vsetkych
pripadoch vyznacujiicich sa predvidanymi podmienkami). Princip rovnosti je dodrzany, ak
pravna dprava vykazuje splnenie vSetkych prvkov ,,vol'nejSieho‘* tistavného testu rozum-
nosti’® ako s, okrem uZ uvedeného esencidlneho obsahu a podstaty socidlneho prava, legi-
timny ciel’ (odévodnitelny naliehavym verejnym ¢i celospolocenskym zdujmom alebo ochra-
nou prdv a slobéd inych) a jeho sledovanie zdkonnou pravnou dpravou obsahujicou prostrie-
dok (¢1 opatrenie), ktory je spdsobily k jeho dosiahnutiu (tzv. ,,rozumny prostriedok*, ktory
vSak nemusi znamenat najvhodnejSi a najucinnejs$i prostriedok k dosiahnutiu sledovaného
ciela). Napokon doddvame, Ze rozumny prostriedok sledujici legitimny ciel’, v tomto pripade
redlny vykon prava na Strajk (Strajkovu akciu), nesmie ist’ nad rdmec toho, ¢o je neprimerané
(nevyhnutné a nevhodné)”’ a tak zasahovat’ do zakladnych prav a slobdd inych, a to predo-
vSetkym ekonomickych slobdd (zdsada proporcionality).

V tomto ohl'ade je na drovni prava EU aktudlnou problematikou rieenie stretu tohto z4-
kladného préava s ekonomickymi slobodami, akymi s sloboda usadit’ sa a sloboda poskytovat
sluzby v ramci ¢lenskych $tatov EU. Kolektivne akcie uskutoénené v siilade s podmienkami
prisluiného ndrodného pravneho poriadku judikoval Sidny dvor EU ako prili§ obmedzuji-
ce vysSie uvedené ekonomické slobody po zohladneni formy ich uskuto¢iovania (iipiné
znemozZnenie pristupu na stavenisko, ci vydanie obeznika vyzyvajiiceho na pridruZené odboro-
V€ organizdcie na neuskutocnenie rokovani v finskou spolocnostou pldanujiicej preregistrovat
lod’, a to v ramci odborovej politiky boja proti ,,lacnym viajkdm*) v désledku ¢oho obme-
dzenia vyvolané tymito akciami nebolo mozné odovodnit’ ochranou naliehavého déovodu
vSeobecného zaujmu (ktory bol deklarovany ako ochrana pracovnikov a potierajici prax
socidlneho dumpingu z titulu docasne vyslanych pracovnikov ¢i preregistracie lode po ind
vlajku) asucasne verifikovat ich spdsobilost zabezpecit sledovany legitimny ciel
a proporcionalitu ich G&inkov nevyhnutnych na dosiahnutie uvedeného ciela.”® Obavy z pri-
liSnej prevahy postavenia ekonomickych slobdd nad uplatiovanim socidlnych prav v rdmci
jednotného eurdpskeho trhu (t. j. pri poskytovani cezhrani¢nych sluzieb napr. vyslanim za-
mestnancov) boli na turovni Eurdpskej komisie pretavené do ndvrhu nariadenia Rady
o vykone prava na kolektivnu akciu v rdmci slobody usadit’ sa a slobody poskytovat’ sluzby
(COM (2012) 130 final zo dna 21. marca 2012;0znacovany aj ako ,, Monti II*), ktory dekla-
roval neexistenciu vnitorného konfliktu medzi ekonomickymi slobodami a vykonom kolek-
tivnych akcii (a rovnako neexistenciu prednosti jedného pred druhym) a stiCasne, ak by nastal
konflikt medzi uvedenymi slobodami a zdkladnymi pravami, tak méd byt vyrieSeny v sulade
so zasadou proporcionality a beZznou praxou ndrodnych sudov a judikatirou Sudneho dvora

2 BOUCKOVA, P.: Rovnost a socidlni prava. Praha: Nakladatelstvi Auditorium s.r.o., 2009. s. 198. ISBN 978-
80-87284-02-5.5.97.

Pozri najméd bod ¢. 13 ndvrhu nariadenia Rady o vykone prava uskutocnit’ kolektivnu akciu v ramci slobody
usadit’ sa a slobody poskytovat sluzby (COM (2012) 130 final) zo dna 21. marca 2012, ktory vyZaduje vyko-
nanie trojstupfiového testu (vhodnost, nevyhnutnost’ a primeranost’) opatrenia sledujiceho vykon prdva na
Strajk.

Pozri body ¢. 101 aZz 110 rozsudku Eurépskeho sidneho dvora vo veci Laval un Partneri Ltd vs. Svenska
Byggnadsarbetareforbundet, Svenska Byggnadsarbetareforbundets avdelning 1, Byggettan, Svenska Elektri-
kerforbundet (C- 341/05) a body ¢. 87 az 90 rozsudku Stddneho dvora EU vo veci International Transport
Workers’ Federation, Finnish Seamen’s Union vs. Viking Line ABP, ouU Viking Line Eesti (C-438/05).
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EU. Tento ndvrh bol napokon pre ostry nesthlas narodnych parlamentov Eurépskou komisiou
v septembri 2012 stiahnuty®’.

Napokon k obmedzeniu vykonu prdva na Strajk vzhl'adom na vSeobecné dovody uznané
prirodzenopravnymi koncepciami prava a aj prava EU mozno pristipit z ddvodu ochrany
bezpecnosti Statu, verejného poriadku a prav a slobod inych.

Sucasnd pravna tprava, ako uz bolo uvedené, vykondva pravo na Strajk v zdkonnej podobe
iba v podobe krajného prostriedku v spore o uzatvorenie kolektivnej zmluvy a v podobe soli-
darneho Strajku na dcely podpory poziadaviek zamestnancov Strajkujicich v spore o uzavretie
inej kolektivnej zmluvy (ide najmd o podporu zamestnancov iného zamestndvatela), a to za-
konom €. 2/1991 Zb. o kolektivhom vyjednédvani. Napriek predmetu zdkonnej pravnej ipravy
vykondvajicej pravo na Strajk vo vzt'ahu k vysSie uvedenej Sirke podstaty dstavne zakotvené-
ho préva na Strajk nemozno uvedeny pravny stav de lege lata interpretovat’ ako ,,pIné*“ vyko-
nanie ustavného socidlneho prava a tak sicasne konStatovat,, Ze ,,iny* Strajk uskuto¢iiovany
mimo vysSie uvedenej zdkonnej pravnej dpravy (¢. j. vylucne vo vztahu k rieSeniu sporu
o uzatvorenie kolektivnej zmluvy) je nedstavnym §trajkom3o. Uvedené nedstavné opomenutie
zdkonodarcu neznamend generdlne popretie prava na Strajk uplathovaného mimo predmet
zékona €. 2/1991 Zb.. K tomuto tstavnoprdvnemu a sucasne aj pracovnopravnemu problému
uvadza Ustavny sid CR, Ze odopretie priva na $trajk mimo predmet ,,vykondvajicej* zdkon-
nej pravnej Upravy je v rozpore s €l. 4 ods. 4 Listiny zakladnych prav a slobdd (¢l. 13 ods. 4
Ustavy SR), ktory pozaduje od zdkonom definovanych obmedzeni zakladnych prav a slobod
reSpektovanie podstaty a zmyslu zakladnych prav a slobod, o sicasna zdkonnd pravna Gprava
bezpochyby nezaruduje. Ustavny sid CR dodéva, e ,.siidy by aj v takom pripade, ... , museli
ochranu tomuto prdvu v jeho podstate poskytniit, inak by sa dopustili odopretia spravodlivos—
ti. Podmienky vykonu tohto prdva a jeho medze by tak musela od pripadu k pripadu riesit
judikatiira“.>' Vzhladom na rozhodovaciu &innost' sidov’> usudzujeme, e iné $trajky ne?
Strajky vyhldsené na podporu uzatvorenia kolektivnej zmluvy, a teda prdvne neupravené, nie
st zakazané. Tento nazor odovodnujeme predovSetkym dstavnopravnym principom prav-
neho Statu ,,kazdy moze konat’, ¢o nie je zakonom zakazané> (8. 2 ods. 3 Ijstavy SR)*.
K uvedenému nazoru poskytuje argumenta¢nui podporu aj Barancova obsahovou interpretd-
ciou ¢l. 10 Zakladnych zdsad Zdkonnika prace (ale aj ustanovenim § 141 ods. 6 Zdkonnika
prdce), ktory zakotvuje tak pravo na vyluku na strane zamestndvatela ako aj pravo na Strajk
na strane zamestnancov pre pripad rozporu ich zaujmov bez priamej nadvidznosti na vyjedné-
vanie smerujuce len k uzatvoreniu kolektivne;j zmluvy35. Napokon Barancové pripdja podpor-

¥ http://www.mzv cz/representation_brussels/cz/evropska_unie/lisabonska_smlouva/-zastupitelske_urady-
representation_brussels-publish-cz-evropska_unie-lisabonska_smlouva-
navrh_na_pravo_na_stavku_skoncil.html, zo diia 20. jila 2014.
DRGONEC, J.: Zikladné pravo na Strajk: rozsah a podmienky jeho uplatnenia v pradvnom poriadku Sloven-
skej republiky. In.: Justi¢nd revue, ro¢. 59, 2007, €. 6-7, s. 759-780. s. 766-767. Drgonec v tejto stvislosti
dodava, Ze tento ,,iny* Strajk je legitimnym Strajkom, ak medzindrodnd zmluva s prednostou pred zdkonom
podra ¢l. 7 ods. 5 Ustavy SR zaruGuje aj pravo na taky $trajk, aky zdkon nedovoluje.
31 Bod &. 43 ndlezu Ustavného sidu CR P1. US 61/04 zo dita 5.10.2006 (N 181/43 SbNU).
Obdobne BARANCOVA, H. et SCHRONK, R.: Pracovné pravo. Druhé prepracované a doplnené vydanie.
Bratislava: Sprint 2, s.r.0.,2013.s. 598. ISBN 978-80-89393-97-8. 5. 556.
Obdobne GALVAS, M. a kol.: Pracovni pravo. 1. vydani. Brno: Masarykova univerzita, 2001 (Edice uc¢ebnic
PrF MU v Brne €. 265).s. 551. ISBN 80-210-2665-0s. 455.
" Pozri odévodnenie rozsudkov Najvyssieho siidu CR sp. zn. 21 Cdo 2104/2001 zo dita 14. novembra 2002,
sp. zn. 21 Cdo 2489/2000 zo diia 22. janudra 2002 a sp. zn. 21 Cdo 2655/2004 zo diia 28. jina 2005.
S tymto ndzorovym pristupom o legitimnosti ,,iného* §trajku zdsadne nesuhlasi Drgonec. DRGONEC, J.:
Zakladné pravo na Strajk: rozsah a podmienky jeho uplatnenia v prdvnom poriadku Slovenskej republiky. In.:
Justi¢na revue, ro¢. 59, 2007, ¢. 6-7, s. 759-780. s. 766-767.
* BARANCOVA, H.: Teoretické problémy pracovného prava. Plzeii: Ales Cendk, 2013. s. 408. ISBN 978-80-
7380-465-7.5.242 a 244.
Tamtiez, s. 243.
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ny argument odvodeny zo znenia § 20 zdkona ¢. 2/1991 Zb., ktory obsahuje, okrem inych
doévodov nezdkonného Strajku, kategdérie zamestnancov, ktorych vykon prdva na Strajk i
Ucast’ na Strajku zakladd dovod nezdkonnosti Strajku. Tym akoby zdkonodarca pocital so za-
konnostou S$trajku nad rdmec uvedenych kategdrii zamestnancov inad rdmec zdkona ¢.
2/1991 Zb. v spore o uzatvorenie kolektivne;j zmluvy36, nakol’ko tento zdkon neupravuje ne-
zakonnost’ Strajku vSeobecne ale len vo vzt'ahu k sporom o uzatvorenie kolektivnej zmluvy.

Obdobnd je ndzorova dikcia Najvyssieho sidu CR, ktord hovori, 7e ,,Ak upravuje zdkon
pravidla Strajku len v pripadoch Strajku v suvislosti s kolektivnym vyjedndvanim, tak plynie
z toho zdver, Ze iného (zdkonného) obmedzenia prava na Strajk v ¢eskom pravnom poriadku
nie je.“37. Napokon nemozZno opomenut’ ani logicky sud, Ze ak je zdkonom podrobnejsie
upraveny len jediny z moznych pripadov Strajku a sucasne iné pripady uplatiiovania Strajku
nie su zakdzané, nemozno bez d’alSieho vyvodzovat’ zdver, Ze Strajk v inych pripadoch je ne-
zdkonny. S tymto vicSinovym nédzorovym pristupom podporenym aj sidnou rozhodovacou
¢innostou polemizuje Snédar, ktory vnima spojenie €l. 2 ods. 3 Listiny zdkladnych prav
a slobodd s realizdciou prava na Strajk ako problematické®.

Dovolenost’ v tomto pripade (rozumej uskutocnenia trajku na zdklade ¢l. 37 ods. 4 Ustavy
SR, a teda Strajku uskutociiovaného mimo zdkona ¢. 2/1991 Zb.) nie je vyjadrend explicitnym
slovnym spojenim, ale zakladad sa na moznosti (ponechani) realizicie subjektivneho prava bez
uréenia konkrétneho spdsobu uskutoénenia.”’ Obdobny zaver je obsiahnuty aj v odévodneni
rozsudku Najvyssieho stidu SR sp. zn. 1 Co 10/98%.

Z doteraz uvedeného vyvodzujeme aj d’al$i nézor, zZe zdkonodarca, aj napriek sidnej roz-
hodovacej ¢innosti vymedzujicej kontiry podmienok vykonu prava na Strajk mimo sporu
o uzatvorenie kolektivnej zmluvy, nie je zbaveny povinnosti zdkonnou pradvnou tpravou vy-
konat’ dstavné pravo na Strajk v jeho ,,plnej* esencidlnej podstate a zmysle.

IV. VYKON PRAVA NA STRAJK V SPORE O UZATVORENIE KOLEKTIVNE]
ZMLUVY

Uskutocnenie legdlneho Strajku v dosledku pretrvavajiceho sporu o uzatvorenie kolektiv-
nej zmluvy je spojené s existenciou zdkonnych podmienok, ktoré maju tak hmotnopravny ako
aj procesnopravny charakter. Hmotnopravnou podmienkou vyhlédsenia tohto druhu Strajku je
uzatvorenie podnikovej kolektivnej zmluvy alebo kolektivnej zmluvy vysSieho stupna (v pri-
pade soliddrneho Strajku je predmetom sporu uzatvorenie ,,cudzej* kolektivnej zmluvy). Pro-
cesnopravnou podmienkou vyhldsenia Strajku je netspe$né konanie pre sprostredkovatel'om
a strany sporu nepoZiadali rozhodcu o rozhodnutie v spore. Dal$ia procesnd podmienka je
spojend s vyhlasovanim Strajku. O zacati Strajku rozhoduje prisluSny odborovy organ odboro-
vej organizdcie!', ak s nim sthlasi nadpolovi¢nd viic§ina zamestnancov zamestndvatela zi-

% BARANCOVA, H.: Strajk len podl'a zdkona o kolektivnom vyjednavani ?. In.: Pravny obzor, ro¢. 91, 2008,
¢.2,5.94-108. 5. 99.

7 Napriklad odévodnenie rozsudku Najvyssieho sidu CR sp. zn. 21 Cdo 2655/2004 zo dia 28. jina 2005,

ktory ¢o do pripustnosti iného Strajku uskutociovaného mimo zdkona o kolektivnom vyjedndvani odkazuje

na iny svoj rozsudok sp. zn. 21 Cdo 2104/2001 zo dila 14. novembra 2002.

Bliz§ie SNEDAR, L.: Krétke zamysleni nad problematikou pravni regulace stivky. In.: Sbornik piispévkii

z mezinrodni védecké konference PRACOVNI PRAVO 2011 na téma Socidlni dialog. Brno: Masarykova

univerzita. 2011. Spisy Pravnické fakulty MU ¢. 406 (zhotoveni CD ROM). s. 159. ISBN 978-80-210-5438-

7.s.110.

SVEC, M. a kol.: Kultira sveta price - Pravo na $trajk. Bratislava: Nadécia Fridricha Eberta (zastipenie v

SR),2013.s.176. ISBN 978-80-89149-29-2.s. 16.

Prevzaté z TKAC, V.: Odbory, zamestndvatelia, zamestnanecké rady (Eur6pa, pravo a prax). Kogice: E.

Szattler, PressPrint, 2004. s. 354. ISBN 80-89084-13-3. 5. 278.

Prislusnost’ odborového orgénu odborovej organizacie urcuji stanovy tejto odborovej organizécie.
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Castnenych na hlasovani o §trajku, ktorych sa bude tykat’ kolektivna zmluva za predpokladu,
ak sa na hlasovani zucastnila nadpolovi¢nad vidcsina zo vSetkych zamestnancov (pri vynati
zamestnancov vykondvajiicich prdce na zdklade dohdd o prdacach vykondvanych mimo pra-
covného p0meru42 , zamestnancov, ktorym zdkonodarca v intencidach § 20 zdkona ¢. 2/1991
Zb. neumoznuje uplatiiovat’ prdavo na strajk). O vysledku hlasovania odborovy organ vyhoto-
vuje zdpisnicu. Doddvame, Ze prisne stanovené hlasovacie kvérum (napr. absoldtna vicSina
zamestnancov) mdze spdsobit’ zdvaznu prekazku pri uplatiiovani prava §trajk43. Podrobnosti o
priprave a priebehu hlasovania o Strajku m6Zu byt upravené aj v Strajkovom poriadku. V tejto
stvislosti eSte pripdjame poznatok zreteI'ne involvovany v dovetku § 17 ods. 1 a 2 zdkona €.
2/1991 Zb. ,ktorych sa bude tykat kolektivna zmluva®, kedze v pripade Strajku v spore
o uzatvorenie kolektivnej zmluvy sa jeho ciele musia priamo uplatiiovat’ na pracovné pod-
mienky zamestnancov. Tato priama identifikdcia cielov Strajku aich vplyvu na pracovno-
pravne postavenie Strajkom solidarizujicich zamestnancov je velmi diskutabilnd v pripade
solidarneho Strajku (a podl'a ndSho nidzoru ju nemozno vyvodzovat ani z § 20 ods. 1 pism. e)
zakona €. 2/1991 7Zb.).

Medzi procesné podmienky patri aj pisomné ozndmenie zamestndvatel'ovi zo strany pri-
slusSného odborového orgédnu, ktoré musi byt uskutocnené najmene;j tri pracovné dni pred za-
Catim Strajku, o dni zacatia Strajku, jeho ddvodoch a cieloch a napokon aj menny zoznam
zéstupcov prislusného odborového organu®*, ktorf si opravneni zastupovat’ d¢astnikov Strajku
vratane zmien, ktoré nastand v tomto zozname. Stcasne prislusny odborovy organ poskytne
zamestnavatel'ovi v pisomnej podobe najmenej dva pracovné dni pred zaCatim Strajku infor-
mdcie vo vztahu k Strajku, ktoré si mu zndme a ktoré pomdzu zamestndvatelovi zaviest roz-
vrhy prace na zabezpeCenie tych nevyhnutnych ¢innosti a sluzieb pocas Strajku, ktorych pre-
ruSenim alebo zastavenim by bol ohrozeny Zivot a zdravie zamestnancov ¢i inych 0s6b a hro-
zila by Skoda na tych strojoch, zariadeniach a pristrojoch, ktorych povaha a i¢el neumoziiuje,
aby ich prevddzka bola prerusend alebo zastavend pocas Strajku. Ked’Ze vyhldsenym (realizo-
vanym) Strajkom dochddza k znaénému obmedzeniu a zdsahu do prdv zamestnavatel'a (napr.
istavného prdva na podnikanie, suspenddcia viacerych prdv zamestndvatela vyplyvajiicich
mu z pracovnoprdvnych vztahov, absencia disponibility s pracovnou silou), tak je podla § 19
zdkona €. 2/1991 Zb. prislusny odborovy orgdn povinny poskytnit’ zamestndvatelovi nevy-
hnutni sicinnost’ po celd dobu trvania Strajku v spojeni s preven¢nou povinnost'ou zaloZenou
na prechadzani Skoddm na zariadeniach a v zaisteni bezpecnosti a ochrany zdravia zamest-
nancov. Ak vznikla zamestnavatel'ovi Skoda v dosledku neposkytnutia nevyhnutnej si¢innos-
ti, tak za takto vzniknutu Skodu zodpovedd odborova organizécia, ktorej organ rozhodol
o zacati Strajku.

Napokon podmienkou vyhldsenia zdkonného Strajku je aj podmienka subjektu spdsobilého
uplatiiovat’ pravo na Strajk v spore o uzatvorenie kolektivnej zmluvy. Tito sposobilost’ podla
§ 20 ods. 1 pism. f) az k) zdkona €. 2/1991 Zb. zdkonodarca vSeobecne vylucuje
u zamestnancov zdravotnickych zariadeni alebo zariadeni socidlnych sluzieb, u zamestnancov
pri obsluhe zariadeni jadrovych elektrarni, zariadeni so Stiepnym materidlom, zariadeni ropo-
vodov alebo plynovodov, u zamestnancov zabezpecujucich telekomunikacnu prevadzku, u
zamestnancov obsluhujicich a prevadzkujicich verejné vodovody, u zamestnancov pracuju-
cich v oblastiach postihnutych Zivelnymi udalostami, v ktorych boli prisluSnymi Statnymi

#0d 1. janudra 2013 sa podla § 223 ods. 2 Zakonnika price vztahuji na ,.dohod4rov* taxativne uréené pra-

covnopravne inStitity, preto vznikd dovodnd otdzka o opodstatnenosti vyfatia tejto skupiny zamestnancov
z procediry hlasovania o Strajku.

Pozri skutkové a pravne okolnosti obsiahnuté v naleze Ustavného stidu CR P1. US 61/04 zo diia 5.10.2006.
Zastupca prislusného odborového orgdnu musi byt’ touto ,,funkciou povereny odborovym orgdnom. Takto
povereni zdstupcovia prislusného odborového organu predstavuji ad hoc organ, ktory mozno oznacit’ za
~Strajkovy vybor®.
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organmi vyhldsené mimoriadne opatrenia, u sudcov, prokurdtorov, prisluSnikov ozbrojenych
sil a ozbrojenych zborov, prisluSnikov a zamestnancov hasi¢skych zborov a zdchrannych zbo-
rov, zamestnancov pri riadeni a zabezpecovani letovej prevadzky a napokon je to generdlny
zdkaz vyhldseny pocas brannej pohotovosti §titu a v ase mimoriadnych opatreni. Za nezé-
konny je povazovany aj Strajk Stitnych zamestnancov vymenovanych za predstavenych a
Statnych zamestnancov, ktori plnia sluzobné dlohy bezprostredne spojené s ochranou Zivota a
zdravia. U niektorych z vysSie uvedenych kategorii zamestnancov je Strajk podmieneny spl-
nenim predpokladu, Ze ich t€ast'ou na Strajku by nastalo ohrozenie Zivota a zdravia ob¢anov
(obyvatel'stva). U tych kategérii osdb spojenych s vykonom prislusnej pracovnej Cinnosti,
u ktorych zdkonodarca nepoZaduje splnenie uvedenej podmienky a aj vzh'adom na znenie §
17 ods. 6 zdkona €. 2/1991 Zb. odnimajice im vykon prdva na Strajk, zastdvame nédzor
o prilisnom zdsahu a ndslednom obmedzeni priva na $trajk, ktoré nenapliia vietky znaky
tistavnopravnej limitdcie zakladnych prav a slobdd podla ¢l. 13 ods. 4 Ustavy SR v spojeni s
¢l. 54 Ustavy SR druhd veta. Bolo by v ramci de lege ferenda zakotvit spresiiujiice alebo res-
triktivne podmienky spojené s im uloZenym generdlnym zdkazom prava na Strajk.

Doddvame, Ze zamestnanec md iba pravo Strajkovat’, a je teda vylu¢ne iba na jeho slobod-
nom uvazeni, ¢i bude uplatnovat pravo na Strajk prostrednictvom svojej icasti na vyhlasenom
Strajku prisluSnym odborovym orgdnom. Zamestnanec ale nesmie byt v Ziadnom pripade nu-
teny k Ucasti na Strajku, a to bez ohl'adu na jeho odborovu (ne)prislusnost’. Zamestnanec, kto-
ry sa nezucastni na vyhldsenom Strajku, nesmie byt zdstupcami prisluSného odborového or-
ganu obmedzovany v bezpecnom pristupe na pracovisko zamestndvatela a aj v odchode
z neho alebo vystaveny vyhrdzkam v podobe akejkol'vek ujmy. S tymto zamestnancom (za-
mestnancami) mdzu zastupcovia prislusSného odborového orgénu iba rokovat’ o preruseni pra-
ce (§ 18 zdkona ¢. 2/1991 Zb.). Ak by zamestnanec nemohol v ddsledku Strajku vykondvat
pracu, tak takdto situdcia predstavuje prekdZku v préci na strane zamestnavatel'a (§ 142 ods. 3
a 4 Zakonnika prace). Naopak u Strajkujuceho zamestnanca az do pravoplatného sudneho roz-
hodnutia o nezdkonnosti Strajku sa jeho nepritomnost’ na pracovisku klasifikuje ako osprave-
dlnend. Sicasne podla § 25 zdkona €. 2/1991 Zb. zamestndvatel’ nesmie prijimat’ iné osoby
ako ndhradu za Strajkujicich zamestnancov na ich pracovné miesta, o si vyzaduje jednak
zaistenie pracovnopravnej ochrany Strajkujiceho zamestnanca a jednak aj samotnéd podstata
prava na Strajk ako krajného a efektivneho natlakového prostriedku voci zamestnavatel'ovi
v spore o uzatvorenie kolektivnej zmluvy. Podla § 26 zdkona €. 2/1991 Zb. sa Strajk povazuje
za ukonceny, ak o tom rozhodol odborovy orgéan, ktory Strajk vyhldsil alebo rozhodol o jeho
zacati. Ukoncenie Strajku pisomne oznamuje prislusny odborovy orgin bez zbyto¢ného od-
kladu zamestndvatelovi. Strajk ukonéuje prislusny odborovy orgdn aj pripade sidneho roz-
hodnutia o jeho nezakonnosti."”

Ak nebola dodrzand jedna z vysSie uvedenych podmienok na vyhldsenie Strajku
v spore o uzatvorenie kolektivnej zmluvy podla zdkona ¢. 2/1991 Zb., tak zamestndvatel’ (Ci
organizdcie zamestndvatel'ov) alebo prokurdtor mézu podat’ ndvrh na urcenie nezdkonnosti
Strajku na krajsky sud, v ktorého obvode ma sidlo prislusSny odborovy organ. Krajsky sud pro-
cesnym postupom upravenym v Obcianskom stidnom poriadku skima, ¢i preukdzané skutko-
vé okolnosti v danom pripade naplnili (minimalne) jeden z dévodov*® nezakonného Strajku
uvedeného v § 20 zdkona €. 2/1991 Zb.. Ak sud rozhodol o nezdkonnosti Strajku, tak odboro-
vd organizdcia, ktorej orgdn vyhldsil Strajk, zodpovedd zamestndvatelovi za Skodu, ktord mu
takymto Strajkom vznikla. V pripade zdkonného Strajku nemd zamestnavatel’ pravo na uplat-
novanie si nahrady Skody, ktord mu vznikla v dosledku preruSenia prace zamestnancami zu-

* DRGONEC, J.: Zakladné pravo na §trajk: rozsah a podmienky jeho uplatnenia v pravnom poriadku Sloven-

skej republiky. In.: Justi¢nd revue, ro¢. 59, 2007, ¢. 6-7, s. 759-780. s. 779.
% K siidne preukézanej existencii minimélne jedného dovodu zakladajiceho nezdkonnost’ §trajku pozri rozsu-
dok NS SR sp. zn. 1 Co 6/99 zo dna 24. augusta 1999.
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Castnenymi na Strajku. Rovnako v danej situdcii nemaju toto prdvo ani zamestnanci ako
Ucastnici zdkonného Strajku voci svojmu zamestndvatel'ovi. Zodpovednost' za Skodu maji
pravo uplatiiovat’ si navzdjom voci sebe tcastnik Strajku a rovnako aj zamestnavatel’, ak Skoda
vznikla v dosledku udalosti, ktord nastala v priebehu Strajku a ktord spdsobil tak ucastnik
Strajk ako aj zamestndvatel’ za splnenia predpokladov vSeobecnej obc¢ianskopravnej zodpo-
vednosti.

V suvislosti so sidnym konanim o vyslovenie nezdkonnosti Strajku je podl'a ndSho ndzoru
sporné vzhl'adom na charakter Strajku ako ndtlakovej kolektivnej akcie, ¢i sid mdZe predbez-
nym opatrenim uloZit odborovej organizicii povinnost’, aby prerusila Strajk az do vydania
pravoplatného rozhodnutia o zdkonnosti alebo nezakonnosti Strajku, ktory tato odborova or-
ganizdcia vyhlasila.

ZAVER

Vo finalizujicom pohl'ade na tu analyzovanu problematiku prava na Strajk v podmienkach
SR médzeme konstatovat’, Ze nedostatocné zdkonné vykonanie tstavného prava na Strajk vyvo-
lava vel’ké mnozZstvo zdvaznych teoreticko-pravnych a aplikacnych otdzok. Po teoreticko-
pravnom zddvodneni vykonu prdva na $trajk na zdklade Ustavy SR medzi najzdvaznejsie zis-
tenia a tym vyvolané otdzky rozhodne patri absencia zreteI'ného vymedzenia podmienok vy-
konu (uplatnenia) tohto prava.

Nadvizne na uvedené sa natiska otdzka opodstatnenosti zdkonnej pravnej Upravy vyme-
dzujicej podmienky vykonu prava na Strajk vo vSeobecnosti, tzv. Strajkového prava. Prijatie
novej pravnej upravy ,,Strajkového prava“ nevnimame ako nevyhnutnost’, ale jednak ako spl-
nenie si ulohy zakonodarcom v intencidch ustavného pokynu (minimdlne z dévodu odstrdne-
nie dvoch co do kvalitativnych poZiadaviek roznych rezimov prdva na strajk, pricom volnejsi
rezim je spdty s pravom na strajk uskutocriovanym na zdklade Ustavy SR) a jednak ako dobri
pomoc pre fyzickd osobu, ktorej je ustavne zarucené pravo na Strajk, pre odborové organiza-
cie a napokon aj pre sudnu rozhodovaciu prax. Obsah takejto pravnej tpravy by rozhodne
nemal byt ,,detailne* kauzisticko-normativny (co by koniec-koncov nardZalo na tvstavou ga-
rantovany esencidlny rozmer tohto prdva), ale dat’ odpoved’ na otdzky, aky kolektiv 0sob je
opravneny vyhlésit’ Strajk (najmd co do jeho statusu a pocetnosti), v akej pripustnej forme
a rovnako kto je oprdvneny ho ukoncit’, ako spol'ahlivo definovat’ skupiny 0sob (zamestnan-
cov) s obmedzenym pravom na Strajk (s ohladom na interpretacne nejasnii podmienku ob-
siahnutii v § 20 zdkona ¢. 2/1991 Zb. ,,ich licastou na Strajku by nastalo ohrozenie Zivota
a zdravia obcanov *), si€asne v spojitosti tymto skupinami oso6b definovat’ inStitit ,,minimal-
nej sluzby/sluzieb®, ktoré su tito zamestnanci a aj d’al$i Strajkujici zamestnanci povinni za-
bezpecovat’ pocas Strajku a v neposlednom rade vymedzit’ zodpovednost’ za Skodu sposobent
nelegitimnym Strajkov.

Napokon aj v priestore prava EU vykon prdva na §trajk vytvdra trecie plochy, ato
v podobe stretu s ekonomickymi slobodami (slobodou usadit’ sa a slobodou poskytovat’ sluz-
by), na ktorych je vybudovand Eurépska tinia a ktoré Stidny dvor EU striktne a moZno aZ ,,ne-
zdravo* privileguje.

KLUCOVE SLOVA

pravo na Strajk, legitimny Strajk, obmedzenie vykonu prava na strajk, odborova organi-
zacia, spor o uzatvorenie kolektivnej zmluvy, vykon prava na Strajk na zaklade Ustavy
SR.
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JE INFLACE DAN?

IS INFLATION A TAX?

Jana Bellova
Palacky University, Faculty of Law

ABSTRAKT

Cilem tohoto prispévku je odpovédet na otdzku, zda je inflace dani. Otdzka zni relativné jed-
noduse, avsak proces hleddni odpovédi jiz tak primy a jednoduchy neni. Aby bylo moZno urcit,
zda je inflace dani nebo ne, je treba jasné a zretelné definovat, co je to inflace, jaky je jeji
licel, jak k inflaci dochdzi, kdo z ni profituje a tak ddle, aby bylo mozné posunout se v procesu
hleddni odpovédi ddle. Toto vSak neni tak jednoduché. Existuje rada ekonomickych teorii ty-
kajicich se inflace, jejich pricin a forem ndprav. Zpiisob, jakym je nazirdno na inflaci a vse ji
se tykajici, tedy i fakt, zda se jednd o dan, pak velice zdleZi na tom, kterou z ekonomickych
teorii clovek podporuje, nebo zda je schopen vymyslet a obhdjit teorii svou vlastni teorii. Toto
Jje jedno ze zdsadnich zjistent, které jsem v pritbehu procesu shledala. BohuZel, z ekonomické-
ho tihlu pohledu opravdu velice zdleZi na teorii, té, kterd v ocich posuzovatele nejvice odpovi-
dd realité. I pres to vSak pevne vérim, Ze minimdlné ve vlastnich ocich, se mi podarilo na tuto
otdzku odpovédet a to nejen z ekonomického tihlu pohledu.

ABSTRACT

The objective of the article is to present an evidence based answer to the question whether
inflation is a tax. The question sounds reasonably simple but the process of answering the
question is not so straight forward though. In order to be able to state if inflation is or is not a
tax, it has to be clearly stated what inflation is, what the purpose of inflation is, how inflation
happens, who gains from it and so on in order to be able to move on further. This is not so
easy. There are many different economic theories on inflation, its causes and cures. How in-
flation is looked at and everything connected with it, that is for example the fact whether it is
a tax or not, very much depends on which of these theories the viewers support or if they can
think of, or establish their own theory and find evidence to support it. I have found out that
much when trying to establish the grounds of the problem in order to be able to move on. Un-
fortunately from the economic point of view it does all very much depend on the theory that in
your eyes most resembles the reality. Though having said that, in my own eyes, I believe that
based on the evidence I at least in my own eyes have answered the question not just from the
point of view of economics.

I. INTRODUCTION

I have often wondered about inflation. What actually inflation is, how it affects people, and
if it is really necessary. Quite lately I have started thinking about inflation in connection with
taxes. In the presented article, I have tried to establish whether or not inflation is a tax. So the
objective of the research on which I based my article is to establish if inflation is a tax. I need
to state that I am not a lawyer, I am an economist, but I have tried my best to see the situation
from both points of view, though the economic point of view might be greater.
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In order to be able to do so I looked at what inflation actually is and based on that tried to
find out if it is or is not a tax. Before writing the article I myself was of the opinion that it is a
form of tax so I might have been a bit biased when trying to find evidence supporting my opi-
nion though I did my best to present a study that would not only ask the questions but also
provide the answers for them.

The methods used were the method of description, comparison, analysis, synthesis and me-
thods of conceptual research.

II. WHAT IS INFLATION

Quite naturally having decided to establish if there is a way in which inflation can be con-
sidered a tax, I need to start with figuring out what exactly inflation is. Now, that should be
rather easy, one would have thought. A term which is so often used in the current political,
economic and social climate, one surely needs to be able to know what one is talking about.
Well as life itself, the simpler you think that something is going to be, perhaps not so surpri-
singly, the more difficult it surely turns out to be.

My conclusion based on the research that I have carried out, was that yes, it is quite easy to
define inflation but it very much depends on what point of view you support. I have found out
various approaches to inflation based on the way that inflation is defined. And that is when it
got all a bit complicated. If there is not a unified version of the phenomena, how can we be
able to do something about it? Keep it under control because it is so bad. How do we know
which of the theories of the inflation phenomena is the correct one?

Yes, I must admit that on the one hand some of them seem to have more supporters than
others. On the other hand, some of them seem to make more sense than others. But why is that
so? Because they are the “correct” ones? If something has more supporters than something
else, does it inevitably mean that I don’t have to think about it? That I take it for granted?
That that is the way it really is? But have those that consider themselves supporters of the
theory really thought about it, took the time to consider if it makes sense? What if they just
thought ok if he or she thinks that it must be true, surely he knows, I don’t have to think about
that any more. That would make my life so much easier. It almost seems silly to doubt.

Having briefly studied the history of economic thought, there was one conclusion I came
to. Economics as a science is full of theories. Theories that are meant to describe the reality.
There are theories that have more support, the main stream theories of the time periods and
eras, but there are also those that have less support because quite often supporting them is not
so economically beneficial. It does not mean that they make any less sense. Surprisingly or
perhaps not so surprisingly rather often they make more sense. Common sense.

Well, my perception of what I have read got me thinking. My perception was that if we all
are being told the same thing by the media, by the current top economists, by those who have
the power to influence, then we all tend to believe that that is the way it is, that is the “correct
way” to view things. Yes, and trying to look at things differently might be a bit scary, strange-
ly not scary because it does not make sense, on contrary perhaps a bit scary because it all
starts to make much more sense all together but it also leaves you in a position of a sort of an
outcast because you do not any longer want to take for granted what you are being told, and
yes, that can be a bit scary too.

Well, where does it leave us now? That is quite easy. We have to start at the very be-
ginning. Let us have a look at various approaches establishing what inflation is and see which
one makes the most sense.
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1. The Four Economic Theories On Inflation’

Based on the definition available in the Encyclopaedia Britannica inflation in economics is
collective increases in the supply of money, in money incomes or in prices. Inflation is gene-
rally thought of as an inordinate rise in the general level of prices.

From the theoretical point of view the above mentioned source states that there are at least
four different schemata commonly used in considerations of inflation which can be distin-
guished.

Well, at least four. Does it mean that even more can be found? What are these four models
and do they have anything in common?

The Quantity Theory

The oldest of the models describing inflation is the view that the level of prices is determi-
ned by the quantity of money. The theory goes as far back as David Hume in the 18" century
but assumes that productive capacity is fully employed or nearly so. The extent to which the
productive capacity is used varies in reality a great deal though therefor in a refined version
Milton Friedman? stated that the short-period changes of the money supply are after a varying
interval followed by changes in money income and that the velocity of circulation, tends to be
fairly stable, especially over long periods. From this it was concluded that the money supply,
while not a reliable instrument for controlling short-term movements in the economy, can be
effective in controlling longer term movements of the price level and that the prescription for
stable prices is to increase money supply regularly at a rate equal to that at which the econo-
my is estimated to be expanding.

So as we can see, the link between money supply and inflation was established and the
control of the money supply was supposed to gain control and from the current economic
point of view it still is meant to control inflation. The European Central Bank shows and ex-
plains in one of their very user friendly materials how the inflation monster” is kept in a jar
under control by the big and stable bank and it also introduces the term of deflation monster
which is presented as just as dangerous as the inflation one. It also introduces the ways how
the money supply can be controlled and in that way the inflation and deflation monsters can
be kept on quite tight leashes. In other words the user friendly cartoon refers to the process of
targeting inflation which is the way how to reach the goal and one of the points of existence
of the European Central Bank and central banks around the world altogether. That is to keep
price stability in the form of targeting inflation, keeping it within certain boundaries.

The Keynesian Theory

The second basic approach is represented by J.M.Keynes’s theory of income determinati-
on. The key is the assumption that consumers tend to spend a fixed proportion of any incre-
ases they receive in their incomes. Therefor for any level of national income there is a gap of
a predictable size between income and consumption expenditure and to establish and maintain
that level of national income it is only necessary to fix expenditure on all non-consumption
goods and services to fill the gap.

The chief importance of the Keynesian approach and various elaborations of it is that they
provide a framework in which governments can manage the level of activity in the economy
by varying their own expenditures and receipts or by influencing the level of private invest-

Compare with information available at  http://www britannica.com/EBchecked/topic/287700/inflation/3511/The-
Keynesian-theory.

and other economists of the University of Chicago in the 1950s and 1960s.

For more information see http://www .ecb.europa.eu/ecb/educational/pricestab/html/index.en.html.
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ment. Many economists believe that this approach has led to better control over short-term
changes in employment and real income.

This theory does not offer much insight into movements of the price level. If for example
government expenditure is higher than the difference between production and consumption,
there is an inflationary gap. The market process closes this gap by pushing the prices up to the
point at which the difference between income and consumption is big enough to accommoda-
te the government expenditures.

At the core of Keynes’s economic view was the idea that government could smooth the vo-
latility of free markets by expanding the supply of money and running large budget deficits
when times were tough.*

So we can see quite a different approach to the whole inflation phenomena. The role of
government and especially government expenditure is quite large in this theory though. It also
seems to be the case that the government expenditure is a tool to fix a problem rather than a
way of redistributing money and providing public goods. In my opinion this can lead to quite
a misinterpretation of the role of government expenditure in the economy as a whole. I strong-
ly believe that the increase of government expenditure should not be a way of starting up or
supporting the growth of the economy, as in my eyes the government does not produce
anything, it should only redistribute the wealth that has been produced by others.

The Cost-Push Theory

The third approach to the analysis of inflation assumes that prices of goods are basically
determined by their costs, whereas supplies of money are responsible to demand. In these
circumstances, increasing costs may create an inflationary pressure that becomes continuous.
Money supply responds to demand, partly because monetary authorities do not wish to see the
dislocation of capital markets that would follow if monetary deficiency produced very large
rises in the rates of interest.

In my opinion, this sound more reasonable and more connected with real life. If we look at
the prices of goods, yes, I think that we can quite naturally assume that their prices are prima-
rily and to quite a large extent determined by their costs. Should these costs increase, the pri-
ces of goods have to increase too, as we can witness on daily bases. What makes the prices of
inputs, the costs increase though? The assumption that money supply responds to demand is
in my opinion primarily correct as well. On the other hand I believe that the role of the mone-
tary authorities in the monetary market is quite crucial and in my opinion quite often leads to
the destabilization of the monetary market rather than its stabilization. What I mean is that in
my opinion the artificial control of interest rates leads to the dysfunction of the market. In the
current economic climate, the interest rates are kept very low in order to make people spend
money, make them consume and therefor again the idea of economic growth supported by the
increase in consumption. The process of saving money is not beneficial. But it my eyes this is
being done deliberately despite of what the market itself would do if left alone, that might
lead to what was mentioned above about the attitude of monetary authorities towards large
rises in interest rates.

The structural theory

The fourth approach to the inflationary process is not entirely independent of some of the
above mentioned approaches. The main difference is that it puts emphasis on the structural
maladjustment in the economy. One version of it depends upon the simple proposition that

4 SCHIFF , Peter. How and economy grows and why it crashes. ,1. edition, U.S.A., New Jersey, Hoboken, Wiley and Sons,

Inc. , 2010, 233pg. ISBN 978-0-470-52670-5, pg. 13.
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resistance to reductions of money wages is so strong that they hardly ever take place leading
to the fact that the rate of wage inflation as a whole is then seen as proportional to the rate of
structural change in the economy.

Another version of the structural theory focuses on the gap between imports and exports.
Alternatively inflation may result from social and political pressures to provide employment.

This version explaining the roots of inflation does not have many supporters but it seems to
help explain the roots of inflation in developing countries.

2. A Fifth Theory?’

Imagine three men living on an island where there are no savings, no credit and no invest-
ment. In order to survive they have to catch and eat fish. Fortunately using their bare hands
they could catch one fish a day which would keep them going. Not much of a life but eve-
rything that was produced was consumed. There was nothing to save, nothing to lend. One of
the guys starts thinking. If only he could come up with something that would help him catch
the fish quicker, he might then be able to catch more, save some etc. The next day he decides
to go hungry and rather than spend the whole day fishing for one fish, he spends the whole
day producing fishing net. He is taking a serious risk and he is also hungry. But, he makes it.
He creates a fishing net.

A basic economic principle that can lead to an improvement in living standards is under
consuming and taking risk.

By increasing his productivity he is now able to produce more than he consumes. From ga-
ins in productivity all other economic benefits flow. This spare production is the lifeblood of a
healthy economy.

As a result of his willingness and ability to make loans the other two guys now have nets
and their collective capacity to catch fish has doubled. This didn’t happen because the three
guys were unsatisfied with their limited lifestyle. Their hunger, their demand, was necessary
to start economic growth but not sufficient to achieve it. They were finally able to expand
productivity to meet those demands. So it is the growth in productivity which leads to the
growth in consumption.

The economy did not grow because they consumed more. They consumed more because
the economy grew.

Most economists think that demand can be increased by giving people more money to
spend. But that does not change real demand. Only by increasing supply can people actually
get more of what they want.

Whenever an outside force, such as the government, encourages or demands that savers
make loans for reasons that may have nothing to do with the actual likelihood of repayment,
higher degrees of loss are almost inevitable. As a result of government incentives, the loans
go to individuals of businesses that fail to pay them off then the loss falls to those individuals
who have sacrificially under consumed to create savings.

Savings are not just a means to increase one’s ability to spend. They are an essential buffer
that shields economies from the unexpected.

Falling prices do not hurt anybody. In fact, as prices for all things come down through si-
milar productivity gains in other industries, the money you earn will allow you to buy more.

In my opinion these all are quite refreshing assumptions. Have you ever wondered how it
is possible that the wages are always the same yet prices keep going up? Yet, not many people

> SCHIFF , Peter. How and economy grows and why it crashes. ,1. edition, U.S.A., New Jersey, Hoboken, Wiley and Sons,

Inc. , 2010, 233pg. ISBN 978-0-470-52670-5.
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seem to be able to buy these goods. So how is it possible that the prices still keep growing? If
you have a look at the supply and demand curves, surely the prices have to go down in order
for the market to work?! So why is that not so?! Who and why does not allow the prices to go
down?! Why is everybody scared of deflation? What is so wrong with deflation? Why do we
always have to have inflation? It does not seem to make any sense. Yes, I have read the theo-
ries, yes, [ have had it explained to me over and over why the central bank has to interfere not
only against too high inflation but also against deflation. The theories are impressive, the nu-
mbers and charts also. They do back up all the theories. But what about the reality? What if
the theories do not match the reality? In November last year, the Czech national bank interve-
ned and in order to stop the decrease in inflation and spur the economy it changed the exchan-
ge rate to euros. The measured monthly inflation rate at the time was about 0,2% based on the
statistics. When I looked at the number I could not believe my eyes. I thought that there must
have been a mistake. When I calculated my very own inflation rate based on the change in my
monthly shopping basket my number was very much different. I was currently experiencing
an inflation rate of about 3%. The intervention of the Central bank hit me personally — just
like lots of others — very hard.’

And that makes me ask two things. How is it possible that there is such a difference betwe-
en theory and reality? And if that is so, what is the point of the various theories if they do not
match the reality? The economic indicators are there to help us guide the economy. Inflation
rate, GDP, average wages etc. How are they connected with everyday life though? The infla-
tion rate the way it is being calculated does not quite match the actual rate of inflation, the
average wage shows by how much the 75% of population that do not reach the limit is under-
paid. Yet again, the theory and the reality. Quite often it seems like that those who set the
current economic, political and social trends live in a very different reality to the rest of us.

Innovation is a one-way process. Unless people forget what they already know, efficiency
always compounds. As a result, prices tend to come down over time. Steadily dropping prices
also encourage savings.

There is no grater propaganda victory in economics today than the complete vilification of
deflation and the relative acceptance of inflation. As far as economists and politicians are
concerned, deflation, which is defined as the overall decline of prices over time, is the eco-
nomic equivalent of the plague. At the slightest whiff of deflation, governments will typically
enact policies to push the prices back up.

Modern economists mistakenly assume that spending drives growth and that when deflati-
on is present people tend to defer purchases to allow prices to fall. And when they do spend
the diminished price makes less of an economic impact. This is absurd. As it has been said
before, it is not the spending. It is the production that counts. People do not need to be persua-
ded to spend. Given that human demand is essentially endless, if people do not want some-
thing there is likely a good reason for it. Either the product is no good or the consumer simply
cannot afford to buy it. Either way, the act of deferring a purchase, or saving instead of spen-
ding, is made for rational reasons and tends to benefit the economy as a whole.

In fact, if consumers are not spending, the best way to spur demand is to allow prices to
fall to more affordable levels.
Just as the principles of mathematics do not change with the size of the problem, basic

economic principles do not change with the size of economy. They are just harder to see be-
cause of the many layers that exist between savers and borrowers. But the direct relationship

® For further information and comments on the actions of the Czech national bank se efor example

http://www penize.cz/kurzy-men/275793-oslabovani-pomylena-politika-cnb.
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among self-sacrifice, savings, credit, investment, economic incentive and social and economic
progress are always the same.

One of the reasons that economists have been so successful in obscuring the source of in-
flation is that they have short-circuited the very definition of the word. Nearly everybody be-
lieves that rising prices means inflation. So if prices aren’t rising, there must be no inflation.
But rising prices are merely the result of inflation! Inflation is the expansion of the money
supply. Any dictionary printed before 1990 defines inflation purely as an expansion of money
supply.

During a recession people wisely stop spending. When they do, demand drops and prices
should fall. But sometimes these forces are counterbalanced by an expanding money supply
that diminishes the value of currency. When inflation is present in a recession, prices may go
up ( if the printing is fast enough), stay flat or fall less than they would have with no inflation.
But during a recession prices need to fall in order to rebalance the economy. Recessions
should be deflationary. Somehow modern economists see falling prices as a never-ending
abyss toward demand destruction. They forget that when prices fall far enough, people start
spending again. By keeping prices artificially high, inflation prevents this from happening.

Have you ever wondered where all this money comes from? How is it possible that there
are all these financial rescue packages? Who has got the money? Why are they sending them
somewhere where surely they will not see it again? Yes, I am talking about the Eurozone and
the financial help to Greece etc. Sometimes the money just seems rather unreal, doesn’t it?
Almost like the money in banks? Is all my money really in my bank account? If I wanted to
take it all out right now, would that be possible? What if everybody wanted to do that? Why
can’t we all take all our money out at the same time? It is our money and we do pay for ha-
ving it conveniently kept in the bank. So why not! Because it is not there? Where is it? What
is the real value of the money then? Yes, and inflation gradually eats the non-existent money
in my saving account away.

3. And more theories

John T.Harvey’ seems rather determined to prove that the quantitative theory does not
work and that it is not money growth that causes inflation. What is more he actually helps to
understand what causes inflation and who gains from it®.

The commonly used equation explaining the fact that money growth leads to inflation is
that M being the money supply times V which is the velocity of money ( or the average num-
ber of times each money note or coin is spent ) equals P which is the average price of goods
and services times y which is the total quantity of all goods and services sold during the time
period in questions. Mathematically then MV=Py

As he says no economist disagrees with the basic equation. The arguments arise when ad-
ditional assumptions are made regarding the nature of the individual variables. The money
growth leads to inflation view assumes that M is easily defined and identified and only the
central bank can affect its supply, which it can do with autonomy and precision. V is relative-
ly constant. P assumes that the economy is so competitive that neither firms nor workers are
free to change what they charge for their goods and services without there having been a

7 John T HARVEY is a Professor of Economics at Texas Christian University, where he has been working since 1987. He
specializes in the areas of international economics (particularly exchange rates), macroeconomics, history of economics
and contemporary schools of thought.

8 HARVEY, John, T. Money does not cause inflation![online]Forbes.com,14.5.2011[quoted 7.4.2014]. Available at
http://www forbes.com/sites/johntharvey/2011/05/14/money-growth-does-not-cause-inflation
HARVEY, John, T. What actually causes inflation (and who gains from
it)[online]Forbes.com,30.5.2011[quoted7.4.2014].Available at
http://www forbes.com/sites/johntharvey/2011/05/30/what-actually -causes-infaltion
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change in the underlying forces driving supply and demand in their market. The y is as large
as it can be at any given moment as the economy automatically tends towards full employ-
ment.

Now, his arguments are the following. Take for example y. One need only look out of the
window to see that it is not currently at the full-employment and therefor maximum level.
Hence given the scenario where M.V=P.y there is no reason that this could not lead to the rise
in y as those spending their so called excess money balances actually cause entrepreneurs to
raise output to meet the new demand. This is of course the goal of the government deficit
spending that so many economically-ignorant people are trying to stop.

Here I would like to point out the following. I have given the professor’s point of view a
separate title, calling it the sixth theory. I am not sure whether it is correct as I believe that so
far his suggestions support the Keynesian theory of spending our way out of the depression or
recession though he is using it to demonstrate this fact the quantitative theory or rather trying
to prove wrong the incorrect assumptions that are at the base of it. As to my feelings towards
what has been said so far in his argument I myself would most certainly count myself among
what he calls economically-ignorant person as I strongly disbelieve that the government
should use deficit spending to kick start the economy or rather support the consumption in
order to kick start the economy. The reason I say so is that I believe and support what Peter
Schiff has stated in the earlier section of the article and that is the fact that it is not consumpti-
on that drives the economy. When I hear the words consumption and it is necessary to buy in
order for the economy to grow it makes me very angry. When studying or teaching economics
one of the first things that comes to light is the actual definition of the science. Economics
that is the science about how to use the limited economic resources in order to fulfil the unli-
mited human needs or wishes or rather finding an optimal redistribution of those resources so
to maximize the satisfaction of the maximal amount of people. When you look at the definiti-
on, the economic resources are no doubt limited, there is a limited amount of labour, capital
and land at any given time. Economists argue that it is the unlimited human wishes that actua-
lly drive the economy, that it is the reason why we exist, why we carry out any economic
activity. I am not sure here. I am not sure how much of this is human nature and how much of
this is something that we have been taught throughout our lives. Always wanting and needing
more does not sound very natural to me. On the other hand, without wanting more, without
development, human kind would not be where we are now. Well, let’s assume that that is
also a correct assumption. Ok. But what about the following. We have limited resources on
one hand and unlimited wishes on another hand. And the most economical way of how to
fulfil these needs and wishes is to keep consuming? Keep buying things, keep spending
money? Surely it must be more economical if the product that we let’s assume willingly buy
in order to satisfy our needs and wishes can provide the service or satisfaction as long as pos-
sible, isn’t it? But if you look at most products these days, they are not designed to last. You
need to replace them quite quickly whether you want to or not. You need to keep spending
and consuming. And also, how long does the product satisfaction last? But how does that
lead to the best use of the limited and precious economic resources? And I also believe that if
the reality is to get better people will need to learn to distinguish between their needs and their
wishes but also to use their common sense, something that it seems like we have forgotten
that we all have. But I cannot see that happening, not in my lifetime anyway.

But back to John T. Harvey and his theories. In addition there is a great deal of evidence
that the velocity of money is not constant. As one would expect it tends to decline in recession
when people do, in fact, want to hold more cash.

I agree with this assumption one hundred percent. But I would also like to go a bit further.
As it has been in my opinion quite rightly pointed out, in recession people try to hold to their
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money. Well, they have a reason for it, do they not? It is a form of security in such difficult
times. In times of insecurity connected with the economy, with their job, with their life. It is
only natural, it is instinctive and it is right. Surely it would be only natural to try to save
money in order to have something in case there is a problem so that you can use this little
safety net to help you come out clean. But what are the interest rates doing during these ti-
mes? Saving is one thing that is discouraged! The interest rates are kept very low in order to
stop people saving the little they can afford, they are encouraged to spend, to spend the way
out of the hard times. Basically people are told by those who are supposed to be the experts
that they need to spend the little they have in order for things to get better. And most of them
do. Most of them go not only against their natural instincts, they go further, they borrow
money. Not only they are told that there is nothing wrong about borrowing money for con-
sumption they are told that that is what they should do, quite frankly they are encouraged to
do that. And this is at the root of the problem. Why is it that way? Why are we not supported
to save in times of recession? Because the prices would have to fall as they quite rightly
should? Because it would be natural? Because if we had some money saved we could not only
use it as a safety net we could also use it to invest into something, something that would help
to start the economy in an efficient way?

Talking about the money supply ( M ) it is assumed that only the central bank can affect
the amount of money supplied. As Harvy says the financial sector can create and destroy
money without direct action by the central bank. Every time a loan is made the supply of
money increases. The bank is creating money out of thin air, with only a fraction of the total
necessary. Hence the private sector has a great deal of control over M.

I myself believe that this is where one of the major problems of the economies today lies.
The fact that the money is not linked to any real value any more. Here I fully support the view
of Edward W.Younkins’ though yet again, I cannot see it happening no matter how beneficial
and economically healthy it would be for the economy and people in my opinion.

Edward W.Younkins'® defines inflation rather strongly and quite unorthodoxly as a disho-
nest and deliberate policy and tool of politicians who do not wish to reduce their spending.
The government “creates” new money in order to cover what it spends in excess of its inco-
me. In reaction to that he asks for what he calls the real monetary reform. Traditionally, the
gold standard was used to tie the value of money to something more constant and stable than
the capricious desires of government officials. Such an impersonal protection is needed to
restrain the actions of those who hold a legal monopoly on the creation of money. Under the
gold standard, the quantity of the money supply is independent of the policies of government.
Gold represents value uncontrolled by government. The gold standard takes decisions regar-
ding the quantity of money out of the hands of politicians. The gold standard provides a mar-
ket-based medium of exchange and a stable monetary system through which men can exchan-
ge and save the results of their labour. This monetary stability will force the government to
abstain from monetary depreciation. Not only would the government have to stop inflating, it
would also be forced to balance its budget and eliminate many wellfare programs. Under a
gold standard, politicians cannot spend more unless they raise taxes. Under the gold standard,
banks and individual would be able to make loans, but they would be limited to the amounts
savers had accumulated and were making available for lending purposes. The gold standard”s
requirement of fully convertible money would keep more than one claim to the same money
from occurring.

Edward YOUNKINS is a Professor of Accountancy and Business Administration at Wheeling Jesuit University at West
Virginia.

YOUNKINS, Edward, W. How government manipulates money and produces inflation.[online]Quebecoislibre.org,
28.10.2000[quoted 7.4.2014]. Available at http://www.quebecoislibre.org/001028-11.htm.
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If we have a look and take time to understand how the process of lending money within the
banking system works at the moment, the process of multiplication of the money does seem
rather fishy and in simple terms does mean that the very same money has more than one
claimant.

To continue with Harvey’s theory over the money supply or a theory supporting the mone-
tary policies of the Fed'' he claims that the central bank cannot produce money without the
cooperation of the private sector. That the money supply grows only through the cooperation
of the public sector as it is the public sector. The central bank cannot force a bank to accept a
loan from the central bank and private banks cannot force customers to accept loans.

I must admit that this is in my opinion true. People are not forced to buy government
bonds, they believe that it is profitable. They believe that they are going to earn some money
due to this investment, and the banks are more than happy to accept cheap loans. The cheaper
the better, it will be easier to sell on. But why is it? Can it be because we do not understand
what is actually happening or is it because we do not care?

So to finish off the theory of John T.Harvey, he claims that the general assumption of the
quantitative theory is correct that is MV=Py. But the definitions of the four components
should that the money supply represented by M is elusive in a modern, credit-money economy
and its value can change either with or without direct central bank intervention. In addition,
the monetary authority cannot raise the supply of money without the cooperation of the priva-
te sector. Because central banks almost always target interest rates rather than the quantity of
money, they tend to simply accommodate demands from banks. The central bank’s impact is
indirect and heavily dependent on what the rest of the economy is willing to do. The velocity
of money is what has been stated with one slight but rather important change and that is the
fact that it is not constant even over the short term. As to the P, being the average price of
goods and services, here he says not only that it can be the change in prices that lead to infla-
tion, he claims that since it isn’t the change in money supply M, it has to be the change in
price. As to the level of employment, well the economy does come to rest at less than full
employment he states.

Therefor in Harvey’s theory it is the rising prices that lead to an increase in the supply of
money and not the other way round. So it is not money growth that causes inflation but the
rise in price level. Following that, he recognizes three basic causes of inflation, that being the
market power (e.g. OPEC), a rise in demand relative to supply (so called demand pull inflati-
on ) and an asset market boom.

III. IS INFLATION A TAX?

Quite frankly, I myself believe that inflation is a type of tax. In my opinion it is a tax on
holding money, tax on savings. I was quite surprised that I have managed to find a lot of those
stating and arguing inflation is a hidden tax, that inflation is a regressive tax, that inflation is a
way of taxing by the government or a term called inflation tax. So far so good. That is what
some of the economists say. But, is there any legal ground for considering inflation a tax?

1. Inflation is a hidden tax

In his article Lawrence Wilson'? states that'’ many people do not realize that inflation is
with us and that it is an extremely destructive hidden tax, especially on the poor of all nations.

" Federal Reserve, the central bank of the United States of America.

12 Lawrence WILSON , MD works for the Center For Development.
13 WILSON, Lawrence. Inflation, the hidden tax.[online]Drlwilson.com,June 2012 [quoted 7.4.2014]. Available at
http://www .drlwilson.com/Articles/INFLATION .htm
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People believe that inflation is rising prices. That is not quite true. Inflation means that there
is more money out there chasing the same amount of goods and services. As a result, the va-
lue of money is diluted. One result is higher prices. Since the money is diluted, it does not
work as well and it takes more of it too buy things. Higher prices are just a way we express
the fact that the diluted money of today does not buy as much. Inflation is actually an old,
secret method of taxing the people without their knowledge. This may sound strange because
no one talks about inflation as a tax. But when extra money is printed up and put into circula-
tion, it costs the government very little. The only cost is that of printing. The government can
then lavish the money on all their favourite projects without worrying about the people com-
plaining, because the money seems to be free. However, it is not free. What it does is to slow-
ly dilute the money that is in existence already. In this sense, inflation is a hidden tax or a way
the government confiscates people’s real wealth. If the government gave its new printed
money to each of us to spend, it would not be so bad. Then at least we would all have more of
the diluted or less valuable money. This is indeed a sneaky way to tax people because it hap-
pens so slowly that few people see it, it is hidden, there are no tax forms to fill out or taxes
added to your purchases or bills, people actually feel richer because often their salary and the
price of their house goes up, in fact many actually have more money, but of course all that
cash is worth less and last but not the least inflation does not require any new laws that people
could debate and vote down. Thus it happens silently and secretly.

In his article Michael Snyder'* starts with stating Ronald Regan once famously declaring
that inflation is a tax, and comments that sadly most Americans did not really grasp what he
was talking about. If the American people truly understood what inflation was doing to them,
they would be screaming bloody murder about monetary policy. Inflation is an especially in-
sidious tax because it is not just a tax on your income for one year. It is a continual tax on
every single dollar that you own. As your money sits in the bank it is constantly losing value.
Over time, the effects of inflation can be absolutely devastating. For example, if you put 100
dollars in the bank in 1970, those same dollars today would only have about 17 percent of the
purchasing power that they did back then. In essence, you were hit by an 83 percent inflation
tax and all you did was leave your money in the bank. So who is responsible for this? Well,
the Federal Reserve controls monetary policy of the United States and the inflationary mone-
tary policy that the Fed has gotten all of us accustomed to is taxing the daylight out of us.
Most of us have been living in an inflationary environment for so long that we have come to
accept it as normal. Most Americans believe that prices are supposed to just keep going up as
time goes by. This is why many economists get upset when the Federal Reserve starts printing
money like there is no tomorrow. Inflation is a tax that is very cruel on average American
families. It destroys their wealth and it destroys the purchasing power of their pay checks.
Unfortunately, this is always what happens when a society adopts fiat currency. Dollars are
just pieces of paper backed by absolutely nothing. When more pieces of paper are printed up,
the value of the pieces of paper already in existence goes down. This is one of the reasons
why so many people out there are talking about real money like gold and silver. Unlike fiat
currency, precious metals tend to hold value over a very long period of time. There is much
more to all of this of course, but what is important for the man and the women on the street is
the fact that when the Federal Reserve expands the money supply it is a tax on all of us and it
makes all of us poorer.

' SNYDER, Michael. Inflation is a hidden tax and the federal reserve is taking the living daylights out of

us.[online] Theeconomiccollapseblog.com, 29.2.2012 [quoted 7.4.2014]. Available at
http://theeconomiccollapseblog.com/archives/inflation-is-a-tax-and-the ~ -federal-reserve-is-taking-the-living-daylights-
out-of-us.
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Having presented these two points of view both in favour of considering inflation a hidden
tax and both of them blaming the government and the central bank for creating this situation I
feel it necessary to state that yet again, it very much depends on your own point of view on
the situation. Previously I have presented arguments both supporting the role of the govern-
ment and central bank in the creation of inflation as well as those who saw the role of the mo-
netary policy and government as quite the opposite. One’s own point of view very much de-
pends on what you believe is right, what you believe is the correct explanation. And I have
also stated my own opinion on the matter. But how is it possible that there are so many diffe-
rent points of view and so many opinions not only at the cause but inevitably at the cure. And
why does the reality hardly ever matches the theory created in order to understand the reality?

2. The inflation tax'’

On his blog Greg Mankiw'® talks about the inflation tax. He states that one of 10 students
wonders if it is possible to defend inflation. Why is it such a bad thing for governments to rely
more on the inflation tax? As long as it is applied within the context of an inflation-targeting
Fed, all the negatives of inflation can be contained. That is as long as the Fed sets the target
inflation rate and then uses open market techniques to bring inflation into line by taking into
consideration the new money there will be no unexpected inflation and therefore no inflation
cost. There are many advantages to the inflation tax including painless, free collection and
progressivity, that is those with the most accumulated assets pay the most.

It is a provocative proposal. I do not know any economist who would endorse it. To expla-
in why, let me make four points:

1. The inflation tax is not painless. There are various inefficiencies that inflation causes,
even if it is steady and predictable.

2. The inflation tax is probably less progressive than one might at first think. It is not a tax

on all assets but only on non-interest-bearing assets such as cash. The rich are able to

keep most of their wealth in forms that can avoid the inflation tax.

The inflation tax would raise only a modest amount of revenue.

4. For reasons that are not fully understood, high inflation tends to be volatile inflation. A
stable and predictable inflation seems possible as a matter of economic theory, but it is
rarely if ever observed. If we take this empirical regularity as a constraint, then
choosing high inflation entails choosing volatile inflation, which increases uncertainty.

W

These are the reasons most economists would be adverse to a proposal of steady let’s say
15% inflation. But has some economist done a detailed and convincing cost-benefit calculati-
on, weighing all the pluses and minuses, to figure out the optimal inflation rate? Not to my
knowledge.

Reading this has rather shocked me in a way that I got the impression that not only there
actually really is such a thing as an inflation tax, so it really is a tax but also it is quite well
known and calculated by the government, just a pity that the government cannot as yet quite
rely on the income from this tax.

3. Taxing with inflation

Robert Schenk'” states that deficit financing and inflation are other ways to hide taxes. In
his eyes variations of these methods have a very ancient history. In the days before paper

' MANKIW, Gregory. The inflation tax.[online] Gregmankiw blogspot.cz, 23.5.2006 [quoted 7.4.2014]. Available at

http://gregmankiw .blogspot.cz/2006/05/inflation-tax.html.

Gregory MANKIW is a professor and chairman of the economics department at Harvard University, USA.

17 SCHENK, Robert. Taxing with inflation.[online]lngrimayne.com, 28.2.2011[quoted 7.4.2014]. Available at
http://ingrimayne.com/econ/optional/HideTaxes.html.
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money, money was usually in the form of coins, generally gold or silver. Sometimes the
government would collect as much of the previous issue of coins as possible, melt them down,
add a generous portion of copper, and reissue them. The advantage to the ruler is obvious.
Modern governments have more options than their predecessors did. Financial markets and
banks allow them to borrow without debasing their money. Because resources are shifted to
the public sector, someone bears the burden of the action. If the government borrows more,
higher interest rates will crowd out someone who will not be able to pay higher rates. Because
the government borrowing is only one of a great many factors that influence the level of inte-
rest rates, and because interest rates affect other variables such as people’s wealth, the price of
bonds varies inversely with the level of interest rates, it is impossible to identify the precise
individuals whose spending is curtailed by the government deficit.

He also explains that there is a temptation by modern governments to finance some spen-
ding by printing money and thus causing inflation. Most countries have a progressive income
tax. With this system, inflation will push people into higher tax brackets. This means that the
government can raise taxes by causing inflation, without ever formally acting to raise tax ra-
tes.

Well, in my opinion this brings us back to the question of the inflation tax, as discussed
previously and it seems to clarify the process of how this tax works and also supporting the
argument of Mankiw that perhaps the reason for this not being officially discussed or used as
such is only the fact that there is no cost-beneficial evidence that would have calculated the
appropriate rate of inflation that would lead to the required result, that is pre-calculated
government income as a result of inflation or the inflation tax.

4. Legal grounds for inflation being a tax

Not being a lawyer I tried my best to understand the legal background of taxes generally in
order to seem whether I could find a way in which inflation could be legally considered a tax.
In order to learn more about the history of taxes and the difference between a tax and a fee 1
used the book Financial law'®.

Based on the history of the development of taxes it can be said that the title of the payment
meaning whether it is called a tax, a fee or any other form of a charge plays only a secondary
role. For the process of forming the state income it is essential to choose such tool that would
bring sufficient income to the state and at the same time lead to the smallest resistance of tho-
se who have to pay it."

Well, from what I have learnt and presented about inflation so far, I think that based on
that it can be concluded that it is a tax. It may not be officially recognized as yet, but that is a
secondary issues. Not only that inflation brings more money to the state budget, whether it is
sufficient or not, that is quite arguable, it also gives advantage to the debtors and the biggest
debtor, the one who benefits from it the most, is the state. In comparison with other types of
taxes, the resistance to inflation is rather small in the way that it is not widely considered a tax
imposed by the government.

IV. CONCLUSIONS

I decided that in order to be able to answer sufficiently to the question of whether inflation
is or is not a tax, I needed to look a bit closer at inflation itself. I presented short versions of

8 BAKES, Milan. KARFIKOVA, Marie, KOTAB, Petr. MARKOVA, Hana. Finanéni pravo. 6.upravené vyddni.
C.H.Beck,2012,552's. ISBN 978-80-7400-440-7.

19 BAKE§, Milan. KARFfKOVA, Marie, KOTAB, Petr. MARKOVA, Hana. Finan¢ni prdvo. 6.upravené vydani.
C.H.Beck,2012,552s. ISBN 978-80-7400-440-7, pg. 88-93.
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various theories on inflation, on the causes of it. Based on which of these theories you believe
in the possible cure for inflation arises. But here is the catch. They are all quite different. The
theories as well as the cures, are quite often rather the opposite. So which is the right one,
which is the correct one? A lot of questions have arisen as a result, some of them I provided
my own opinion on and therefor answered in my own eyes, some of them I left unanswered,
left for you to think about. But for sure there is a lot to discuss further concerning not just
inflation itself but definitely the legal point of inflation as a tax. But that I will have to leave
for the lawyers to decide.
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COMPARATIVE LEGAL PRINCIPLES FOR THE FOR-
MATION OF A GROUP OF PERSONS IN THE RUSSIAN
COMPETITION LEGISLATION

KOMPARATIVNE PRAVNE PRINCIPY TYKAJUCE SA
ZALOZENIA SKUPINY OSOB V RUSKOM SUTAZNOM
PRAVE

Maria Egorova
Russian Presidential Academy of National Economy and Public Administration, Faculty of
law of M.M Speransky

ABSTRAKT

Prispevok analyzuje hlavné kritéria systematizdcie skupiny oséb existujiicich v prdvnej dok-
trine, ktoré sliizia povodnym kritéridm na urcenie zaloZenia skupiny osob pre iicely siitaZného
prava.

ABSTARCT

The article analyzes the main criteria systematization group of persons, existing in the legal
doctrine, and serves original criteria for determining the formation of a group of persons for
the purposes of competition law.

The specifics of the category of «group of persons» is the opposition of the autonomous
legal personality of each of its members to the general interest (overall objective) the group's
activities on the commodity market. The unity of the economic purpose of allowing a group
of persons in commercial turnover implement a common commercial policy, in some cases
allows a group of persons to act as only one participant of the transaction, and independent
members within the group are not considered as separate parties to such a transaction'. In The
European Union has a regulation on the «single economic factory» which is determined on
the grounds possibility of the fulfilling of their functions in circulation as an autonomous eco-
nomic entity (self-sufficient or functionally complete joint venture - full-function joint ven-
tures)*. This approach represents one of the options to implement the doctrine of a «single
economic entity», according to which the relationship of dependency or control between sev-
eral independent, legally separate companies determine the existence in them of the common
economic interest, that causes them to implement the agreed activities in the market which
allows to consider them as a consolidated entity.

From the point of view of competition law it means that, firstly, such a single economic en-
tity should take full responsibility for violations of antitrust prohibitions and restrictions (even
solidary shared within the group of persons), and, secondly, the relations of the subjects form-
ing a group of persons should not be subjected to the restrictions and prohibitions antitrust
laws that apply to a single business entity as a whole. It is with the latter provision is related
limiting the spread of the prohibitions contained in paragraph 1 in article 101 of the Treaty on

' See: AVDASHEVA S .B., SHASTITKO A E. Economic analysis of associates in terms of Antimonopoly regulation.
Russian-European centre for economic policy. M. 2005. P. 14-15.

P. 11-15 Commission notice on the concept of full-function joint ventures under Council Regulation (EEC) No 4064/89 //
The Official Journal: OJ C 66 of 02.03.1998.
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the functioning of the European Union® to any variants of agreements between two or more
persons, in the aggregate components of a single economic entity.

skeksk

The most important distinctive feature of the corporate management within the group of
persons is the lack of internal unity of the economic entity, which is essentially a set of Au-
tonomous legal personality of persons United on the basis of corporate subordination criteria
for the determination of which need to be studied and formalization. In such conditions, the
methods of corporate governance, traditionally used within a single legal entity and based on
the norms of the law depart on the second plan, and the greatest importance is the actual sys-
tem of relations between members of the group, which is based on the attributes of the current
economic power (or dependence), reflected in the establishment of specific forms of domina-
tion of a single legal entity by another (others).

Such dominance is expressed in real possibility of adoption by a single company decisions
to be borne by other companies in the system of groups of persons subordinate position. This
dominance allows the determination of results of managerial activity, directed towards the
Commission of individual members of the action giving rise to the consolidated effect, satis-
fying, ultimately, the economic interests of all members of the group; shapes the policy of the
group in General. Essentially this domination is a kind of corporate control, which must be
regarded as an attribute and one of the most important functions of the control group of per-
sons”.

The notion of control is the basis of the European Antimonopoly legislations, uses a set of
property (first of all stock) and moral (economic content of structural relations between the
companies) monitoring tools®. It seems that this approach is the most accurate in relation to
the definition of content of the corporate subordination within a group of persons. In accord-
ance with the subordination of some members of the other group is made on the basis of two
types of the power:

1) a corporate power, based on the relationship, has been installed norms of the corporate
legislation: a) participation based on the financial component (shares, interests) and as ex-
pressed in the possibility of establishing control through the formation of the bodies of man-
agement of the Corporation in the form of the General meeting of shareholders and the Board
of Directors, and b) the management of the legal person in the form of establishment of con-
trol over the activities of the individual or collegiate Executive body the Corporation, as well
as control over the formation of the composition of the Board in an economic society.

2) an economic power, which is based on the economic (business) relations, has deter-
mined the position of economic dependency of one or more members of the group from the
other. Such a provision in the economic turnover the most frequently arise in the relations on
long-term supplies (especially in large trading networks), distributor relationship, franchising

Treaty on the Functioning of the European Union (TFEU)). Signed in Rome 25.03.1957.

This approach is close enough understanding of control within the Concept of corporate governance adopted in the doc-

trine and the corporate laws of the States of the Romano-Germanic legal family. (See, for example: Hopt K. The Europe-

an system of corporate governance after the Enron // Corporate lawyer. 2005. N 1. C. 35 - 39; N 2. C. 29 - 33).

> See: AVDASHEVA S.B., SHASTITKO A.E. Economic analysis of associates in terms of Antimonopoly regulation.
Russian-European centre for economic policy. M. 2005. P. 17.

See: pp. 11-15 explanations of the European Commission on competition «On the concept of functional complete joint
ventures» (Commission Notice on the concept of full-function joint ventures under Council Regulation (EEC) Ne
4064/89 on the control of concentrations between undertakings) // http://www.hartpublishingusa.com/updates/Korah/ff-
joint.pdf. pp. 91-94 Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the
control of concentrations between undertakings
//http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2008:095:0001:0048:EN:PDF,
http://eur-lex.europa/LexUriServ/LexUriServ.do?uri=0J:C:2008:115:0058:0199:EN:PDF
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contracts and commercial representation and other signs of economic power in the European
legislation are based on the structural economic ties between companies, as well as on the
content and structure of contractual relations between them. Priority is given to the economic
component of the relations between economic entities, not legal form, indirect of such com-
munication. On this principle in the European law is built on the concept of the acquired con-
trol underlying the determination of the participant of the transaction on economic concentra-
tion, leading to sustainable changes in the structure of the entities involved in the transaction.’
Such an approach allows to detect the presence of the so-called instrumental companies form-
ing part of the corporate veil even in cases where they are from the formally legal point of
view, have the status of subsidiaries in relation to the ultimate parent company. Criteria for
identifying instrumental of the company are set in order to determine its self-sufficiency
(functional completeness - full function). In case the company can be recognized as a full
function, respectively, transactions with its participation are regarded as independent transac-
tion Autonomous legal entity. If certain criteria instrumental company does not match the
characteristics of the enterprise full function, the participants of the transaction is presumed to
its owners, i.e. participants of the group (in particular, the parent company), that is the basis
for the possibility of removing «corporate cover and bring to responsibility not only an in-
strument company, but also its co-owners.

Criteria for assessing the company as instrumental and not full function, is the number of
signs in the presence of which each parent may be regarded as a participant of the transaction,
even when such transactions are made only on behalf of an instrument company. Among
these signs of clause 28 explanations of the European Commission on competition «On the
concept of functional complete joint ventures», in particular attributes: 1) the objective of
creating an instrument company; 2) the lack of implementation of its independent activity; 3)
the existence of the company in the form of instrumental of Association; 4) evidence of actual
committing transactions owners instrument company (the parent companies or any of them),
and not by the company; 5) a significant diversification in instrumental activities of the com-
pany, which allows to make the conclusion, that actually deals were made not own it, and its
parent companies; 6) implementation of enterprise functions commonly performed by similar
companies in a particular commodity market; 7) effective access to such markets; 8) analysis
of the content of the transactions made by the company during starting a period its existence;
9) analysis of the composition of the company's counterparties, which should not parent com-
panies; 10) the duration of functioning of the company and the stability of its existence, the
joint venture will not be considered to operate on a permanent basis, if it is established for a
short finite time).

As you can see, the criteria for the differentiation of the «self-contained» company from
the «instrumental», based on the contents of structural economic relations between economic
entities and, accordingly, the criteria for the presence or absence of the economic power of
one subject over another, have expressed an evaluative character and can be applied even in
the absence of precisely regulated legal criteria. The possibility of using economic criteria is
based on transparency and openness of markets, high level of discipline and responsibility of
the participants, as well as on the necessity and possibility of conducting a thorough and rig-
orous analysis of the activity of each participant in a particular market, based on the highest
skills appropriate regulatory authorities, in particular, on the training of the members of the
European competition Commission), largely difficult, and sometimes it is impossible in mod-

7 P.5 and 7 Commission notice on the concept of undertakings concerned under Council Regulation (EEC) No 4064/89

on the control of concentrations between undertakings)
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:1998:066:0014:0024:EN:PDF. P. 147 Commission Con-
solidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the control of concentrations between
undertakings
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ern conditions of Russian economic markets. Probably, this explains the absence of necessity
in the allocation in the European legislation (as well as in Anglo-Saxon law) category «a
group of persons», because antitrust restrictions are defined not by the formal legal regulation,
and through the identification of economic criteria, based on the principles of establishing
effective control over activity of the enterprise and determine its ability to carry out independ-
ent economic activities.

Despite this, in the modern Russian commodity market the actual use of economic power
enough expressed. However, the practice of Russia's business turnover in the present period
of time not been formed in order to use the signs of economic power as criteria in determining
the effects of interaction of subjects of economic activity as members of the group; The use of
economic criteria economic power, similar to the European approach, in the current Russian
economic and legal space, may give rise to the provisions of legal uncertainty and substantial-
ly increase the cost of enforcement, due to the absence in the Russian legal system prerequi-
sites for the parallel use of elements of economic analysis for the regulation of competition.

In this sense, the needs of the business turnover in Russia in a greater degree will corre-
spond to the normative-legal approach to defining criteria of a group of persons, based on the
attributes of the establishment of corporate power of one is an independent legal entity over
another. Therefore, it is necessary to proceed from the fact that the category of «group of per-
sons», constituting an element of the system of competition law, is based on the corporate
legal criteria for determining the content of the corporate subordination, constituted the core
of the relations between the members of the group of persons.

The criterion of control over property, used in the European competition legislation for the
qualification of the need for prior Antimonopoly control over transactions on the economic
concentration as a group of persons®, which is an indirect analogue of the characteristic corpo-
rate control, used in the Russian Antimonopoly legislation in article 9 of the Russian Federal
law on protection of competition’, is built on the relation of the rights of corporate participa-
tion and management of the various individuals during the analysis of the totality of enterpris-
es in transactions, the effects of the economic concentration.

Such criteria in the Regulation of the Council of the EU merger (the «<EC Regulation») are
arranged on five main levels. The first level is the basic unit of analysis of the transaction on
concentration, which represents the economic entity whose activity is analyzed (part «A» of
paragraph 4 of article 5 of the EC Regulation).

The second level criteria analysis is actually corporate criteria, which are expressed in the
possession or disposal of capital stocks (shares) or business assets other economic entities by
economic entity and the same assets of the economic entity whose activity is analyzed, other
economic entities. Such ownership can be carried out both directly (subject In» owns more
than 50% of assets subject «A») and indirectly (for example, the subject of «In» owns more
than 50% of the assets of «C», which, in turn, owns more than 50% of assets subject «And»).
Among such criteria include: 1) ownership of more than 50% of shares and (or) business as-
sets; 2) more than 50% of the voting rights in the management of the company; 3) the right to
appoint more than half of the members of the Supervisory Board composition of the steering
bodies; 4) the right of succession in respect of property of the enterprise; 5) the right to man-
age the Affairs of the enterprise (paragraphs I to IV of part «b» of paragraph 4 of article 5 of
the EC Regulation). Quite clearly, that all the listed criteria are the contents of the corporate
rights to participate and management companies.

See: article 5 of Council Regulation (EC) mergers hereinafter «<EC Regulation») no 139/2004 of 20 January 2004 (Coun-
cil Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings (the EC
Merger Regulation) // http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2004:024:0001:002:en:PDF

The Russian Federation Federal law from 26.07.2006 Ne 135-FZ «On competition protection» // Collection of legislation
of the Russian Federation as at 31.07.2006, N 31 (1 h), article 3434.
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These corporate criteria are the basis for determining the depth of disclosure of the compo-
sition of the members of mergers, regulating the third, fourth and fifth level of such criteria.
EU regulation provides that the depth of the composition of participants of a merger deter-
mined on the basis of these criteria, respectively, determined by their presence in three more
consistently existing groups of people: the third level - the subsidiaries of a person «A» for
which «A» owns property or has the rights specified in part «b» of paragraph 4 of article 5 of
Regulation (EC, in respect; the fourth level - those enterprises for which the companies in the
third level have the rights or powers listed in part «b» of paragraph 4 of article 5 of Regula-
tion (EC); the fifth level - those enterprises for which the companies in the levels of the first
four have the rights or powers listed in part «b» of paragraph 4 of article 5 of the EC Regula-
tion.

For the Russian competition legislation is characterized by a considerable reduction in the
levels determine the depth of disclosing of a group of persons, which on one level is less than
determined by Regulations of the EU. Simplification of the process of determining the com-
position of the group of persons installed third Antimonopoly service, entails and simplifica-
tion of its list, which is regulated by the new wording of the Order of the Federal Antimonop-
oly service of the RF Ne293'°.

Group of persons in the Russian competition legislation is formed in several stages.

The first level of the formation of a group of persons is connected with the definition of
the base of a business entity of commercial circulation, whose activities are subject to evalua-
tion by antimonopoly bodies. Such an entity may be characterized as the basic element group
of persons». He is put in the basis of evaluation of the formation of the group as a benchmark
for the application of the basic objective criteria. The first level has a purely subjective con-
tent. The list of subjects of this level is determined by the exclusive list of economic entities
contained in the norms of article 9 of Russian Federal law on protection of competition.

The group of persons in Russian competition law has built indirectly similar to the Europe-
an regulation on mergers; where as a first level of analysis is the disclosure of the group also
used economic entity of the market, the suspect in the management of a group of persons.
Despite the fact that article 9 of the Russian Federal law on protection of competition based
not on the principle of establishing levels in defining criteria of a group of individuals, how-
ever, this principle still really laid into the Foundation of establishing groups of persons. The
First level of disclosure of a group of individuals can be described as «subjective level».

Further development of the group entities is performed on the principle of accession to the
underlying subject element other subjective elements on the basis of a system of criteria for
the various contents.

The second element of the subjective level in the formation of a group of persons connect-
ed with the establishment of other participants of the group associated with the base different
groups of legal relations, in particular: property, liability laws, labor, institutional and fami-
lies.

The second level of the formation of a group of persons in the Russian legislation connect-
ed with the use of objective criteria content arising out of content relations arising or existing
between members of the group; and this level can be described as «object layer» formation of
a group of persons. These criteria are expressed corporate content, based on the existence of
an entity-corporate, obligatory-corporate and organizing-corporate relation between the mem-
bers of the group of persons. Entity-corporate relationships arise from the participation of

19" See: Order of the Federal Antimonopoly service of the Russian Federation (FAS) of Russia dated 20.11.2006 N 293 "On
approval of the form of submission of the list of entities in the same group of persons" // Rossiyskaya Gazeta, N 286,
20.12.2006 (in the wording of order of the FAS of Russia dated 29.11.2012 N 724/12 "On amending the Annex to the or-
der of the FAS of Russia dated November 20, 2006 Ne 293 "On approval of the form of submission of the list of entities
in the same group of persons" // Rossiyskaya Gazeta, N 39,22.02.2013.
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other persons in the basic society (paragraph 1 and 3 of part 1 of article 9 of the Russian Fed-
eral law on protection of competition). Obligatory-corporate relations are based on the relative
presence of different legal relationships, in most cases, on the basis of agreements between
subjects: executive agreements (paragraphs 1, 2 part 1, and article 9 of the Russian Federal
law on protection of competition) or labor contract (item 2 of part 1 of article 9 of the Russian
Federal law on protection of competition). The largest volume in the criteria for the formation
of a group of persons occupies organizational relations (paragraph 3 - 6 of part 1 of article 9
of the Russian Federal law on protection of competition). In article 9 of the Russian Federal
law on protection of competition criteria for determining the groups also have the contents of
the corporate rights of ownership and control. It appears that a significant reduction in the
number of grounds on which a person considered in relation to the same group, while under
the control of the same person («odd reason»'' referring to the group of persons), is a signifi-
cant innovation of the Antimonopoly legislation, introduced in accordance with the third An-
timonopoly package of amendments to the Russian Federal law on protection of competition.

The structural composition of such criteria is also close the system of the composition of
the criteria used in the Regulations of the EU:

1) sign to the ownership or disposition of more than 50% of shares or assets subject (para-
graph 1 of part 1 of article 9 of the Russian Federal law on protection of competition) corre-
sponds to the grounds of paragraph I of part «b» of paragraph 4 of article 5 of the EC Regula-
tion;

2) the criterion of the right to exercise more than 50% of the voting rights (paragraph II of
part «b» of paragraph 4 of article 5 of Regulation (EC) corresponds to sign a preferential op-
portunities in the formation of the Executive bodies of the entity (item 5 and 6 of part 1 of
article 9 of the Russian Federal law on protection of competition);

3) the right to appoint more than 50% of members of the Supervisory Board and Executive
bodies of the company (paragraph III of part «b» of paragraph 4 of article 5 of Regulation
(EC) correlates criterion of the ability to control more than 50% of the vote in determining the
quantitative composition of the collegial Executive body or Board of Directors (Supervisory
Council, the Board of the Fund), as specified in point 4 of part 1 of article 9 of the Russian
Federal law on protection of competition;

4) criterion management capabilities of the undertakings (paragraph IV of part «b» of par-
agraph 4 of article 5 of Regulation (EC) corresponds to the sign of the realization of functions
of the sole Executive body of the Corporation (paragraph 2 of part 1 of article 9 of The Rus-
sian Federal law on protection of competition);

5) the basis of legal succession (paragraph III of part «b» of paragraph 4 of article 5 of
Regulation (EC) corresponds to the exclusive list of family relations, affecting the formation
of a group of persons, that is regulated by paragraph 7 of part 1 of article 9 of the Russian
Federal law on protection of competition.

The only difference aggregate corporate criteria established by part 1 of article 9 of the
Russian Federal law on protection of competition, from the EU Regulation is the presence of
indications of the possibility of the existence of contractual relations of the corporate content,
in particular the possibility of the presence of the constituent Treaty, and organizing content,
specifying the rights and obligations of its members (shareholders). It seems that this can be a
joint agreement establishing the possibility to determine decisions of the management bodies
of the company in favor of the minority shareholders that should serve as the basis for incor-
porating the latest in a group of persons. This opportunity to confirm the existence of same
practices in a number of European legal orders, in particular in France.'?

" See: DIANOV V., YEGORUSHKIN A., KHOKHLOV E. Response to «Third Antimonopoly package». Moscow: Stat-
ute. 2012. P. 16.
12 See: AVDASHEVA S.B., SHASTITKO A.E. Mentioned work. P. 19-20.
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Special group of kinship (family) is relations between members of the group of persons
(section 7 of part 1 of article 9 of the Russian Federal law on protection of competition).
Third level (the level of the integral criteria for the formation of a group of persons) determin-
ing the composition of the group of persons in the Russian competition legislation provides
for the application of complex evaluation criteria interactions between the subjects which
have no direct relations, determined on the basis of criteria to be used on the second level.
Membership of one group of persons on this level is determined on the basis of the availabil-
ity of indirect signs of corporate control, having a centralized (section 8 of part 1 of article 9
of the Russian Federal law on protection of competition) and decentralized (item 9 of part 1 of
article 9 of the Russian Federal law on protection of competition), built on the basis of the
multi-polar or joint (group) control.

skskok

Problems of qualification and interpretation of the formation of a group of persons in a
modern economic turnover are of purely applied value. Russian Antimonopoly legislation
does not directly links the category of «group of persons» and «economic concentration»,
while the consequences of the actual control over the activities of economically independent
subjects of entrepreneurial turnover in the European competition law are regulated by the
Commission it is for the economic concentration. However, analysis of the peculiarities of the
content of public legal relations within the group of persons shows that the basis of its for-
mation in the conditions of modern market economy lie criteria of corporate management of
the various contents.

KEUCOVE SLOVA
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20 YEARS AFTER RWANDA: PREVENTION AND PUNIS-
HMENT OF THE CRIME OF GENOCIDE

20 ROKOV PO RWANDE: PREDCHADZANIE A TRESTANIE
TRESTNEHO CINU GENOCIDY

Adam Giertl
Pavol Jozef Safdrik University in Ko§ice, Faculty of Law

ABSTRAKT

Genocida je pojem, ktory sa dostal do popredia po skonceni bojov v 2. svetovej vojny. Pouka-
zoval na ndsilie vykondvané roznymi ozbrojenymi a bezpecnostnymi zloZkami podriadenymi
Nemeckej Risi. Tieto zlociny boli pdchané predovsetkym s cielom vyhladenia urcitym skupin
obyvatel’stva kvoli ich odlisnej etnickej prislusnosti, rase, pripadne ndboZenskému vyznaniu.
Po 2. svetovej vojne sa zloc¢in genocidia stal trestnym na zdklade medzindrodného prdva pod-
la Dohovoru o predchddzani a trestani zlocinu Genocidia. Tdto medzindrodnd zmluva bola
prijatd a uzavretd ako priama reakcia na udalosti vojny. Odvtedy sa udialo niekolko udalosti,
ktoré otriasli svedomim ludstva. Na pociatku 21. storocia po skiisenostiach s ad hoc tribu-
ndlmi bol zaloZeny Medzindrodny trestny sud (ICC). Prispevok venuje pozornost tak Dohovo-
ru o predchddzani a trestani zlocinu genocidia ako aj statiitom ad hoc tribundlov pre byvali
Juhosldviu a Rwandu a Statitu Medzindrodného trestného siidu. Prispevok sa zaoberd zloci-
nom genocidia a jeho stthanim na medzindrodnom poli v ¢ase 20 vyrocia genocidy v Rwande
a v situdcii kedy ziria ndsilné etnické konflikty v problematickych stdtoch Afriky — najmd v
JuZnom Suddne a Suddnskom regione Darfiir a medzindrodné spolocenstvo celi hrozbe opa-
kovania udalosti ktoré sokovali svet v devditdesiatych rokoch.

ABSTRACT

Genocide is the term that came into prominence just after the conclusion of hostilities of the
World War I1. It referred to the mass atrocities carried out by various branches of armed and
security forces predominantly aligned to the German Reich. Those crimes were mainly com-
mitted due to purpose of extermination specified groups of people, due to their distinct ethnic-
ity, race or religious affiliations. Following the World War II, the crime of the genocide be-
came crime punishable under the international law instrument known as the Convention on
prevention and punishment of the Crime of Genocide (hereinafter referred to as Genocide
Convention). The international treaty had been adopted and concluded as a direct reaction on
the events of the war. Since then several events happened that shook the conscience of the
mankind. In the beginning of the 21st century after the experience with the ad hoc tribunals to
address the most grieve situations, the International Criminal Court was established (herein-
after ICC). The paper mentions the Genocide Convention as well as Statutes of ad hoc tribu-
nals for former Yugoslavia and Rwanda as well as the Rome Statute of the International
Criminal Court. The presented paper deals with the crime of the genocide and its prosecution
on international plane on 20™ anniversary of the Rwandan Genocide, when the violent ethnic
conflicts in the problematic states of Africa - South Sudan and Sudanese Darfur region in
particular — are raging and the International community is facing the threat of repeating of
the history that shocked world in the 1990°s. The paper mentions
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INTRODUCTION

The term genocide had been unknown to the legal conscience of mankind until the World
War II was over. However, as R. Lemkin — inventor of the term — noted, the definition of the
genocide is rather new description of the old practice, than a completely new term.' By this
quote Lemkin meant, that the Crime of Genocide itself was not a new phenomenon, however
the World War II and the systematic operations of various agencies of the German Reich
aimed to exterminate particular groups of people on the ethnic basis reached the scale never
before observed.” The word genocide, consists of two words — Greek genus and Latin cae-
dere.® The word genocide and identification of the conduct that we identify under this word
came as the reaction on the horrors of the Holocaust. However the German war criminals
were not sued and punished for the crime of genocide. Rather they were judged for crimes
against humanity, or the war crimes in general.4 Nevertheless, the international community
made an effort to put the genocide into the international prominence. Legal recognition of the
acts of genocide as crime under the international law, came in December 1946. The United
Nations General Assembly (hereinafter UNGA) passed resolution no. 96 (I) of December 11th
1946 in which it described the nature of the genocide. The genocide is characterized as a de-
nial of the right of the existence of entire human groups.” The resolution made the question of
punishment of the genocide the matter of the international concern and the crime itself is pun-
ishable under the international law.° During the preparation and drafting of the resolution sev-
eral legal problems arose and the debate continues even today about the issues related to this
crime. Basically, the problem is whether the provisions regarding genocide shall be interpret-
ed and applied in narrower or broader scope. The following paper addresses the most im-
portant documents of the international law that form the legal basis for prosecuting and pun-
ishing of the genocide. The first mentioned is the Convention on the Prevention and Punish-
ment of the Crime of Genocide of 1948.” Other addressed documents are the Rome Statute of
the International Criminal Court (hereinafter Rome Statute) that is the legal basis for jurisdic-

! Raphael Lemkin, is Polish lawyer, who specialized himself in the field of International Criminal Law, since 1930s. After

outbreak of the war, he fled from Poland to Sweden and then to the United States, where he, as a Jew, found safe haven.
In 1944 he published his work Axis Rule in Occupied Europe. In the work he dedicated significant space for commen-
taries of laws of German Reich and her Axis Allies in Europe. The term Genocide was for the first time introduced in this
work. Read more: SCHABAS, W. A.: Genocide in International Law — crime of crimes, New York: Cambridge Universi-
ty Press, 2009, pp. 28 — 32.

Crimes committed by the Nazi regime (and its allies), despite their grievance and scale, were not the first instances of the
acts that can be described according to the recent standards as the acts of genocide. Notorious prominence obtained the
extermination of the Armenians in Ottoman Empire. The Treaty of Sévres envisaged punishment of atrocities against the
Armenians. However, the Treaty had never been ratified. See. SCHABAS, W. A.: Genocide in International Law — crime
of crimes, op. cit., p. 25 — 26. This event had been recognized by several countries as an acts of the Genocide. The same
holds for the Great Famine that hit the Ukraine in 1930s, and it is believed was staged by purpose by the Stalin’s regime
in the Soviet Union. See List of the states that recognized the Genocide of the Armenians. Available online:
http://www .armenian-genocide.org/recognition_countries.html. See as well for a case of Ukraine Famine. Available
online: http://www.unitedhumanrights.org/genocide/ukraine_famine.htm.

The first one refers to the nation, people, or race. The second one stands for the verb to kill. SCHABAS, W. A.: Geno-
cide. In: WOLFRUM, R. (ed.): The Max Planck Encyclopedia of Public International Law, Volume IV, Oxford: Oxford
University Press, 2012, p. 405.

As later the International Criminal Tribunal for Rwanda (hereinafter ICTR) stated in Kambanda case, the crimes of those
people, namely the Holocaust and the Final Solution were constitutive for the Genocide, but they cannot be defined as
such, because the crime as we know it, was not defined at the time. Kambanda, ICTR T. Ch. 1, 4.9.1998, par. 16, cit. in.:
CRYER, R. - FRIMAN, H. - ROBINSON, D. — WILMHURST, E.: An Introduction to International Criminal Law and
Procedure, 2nd Edition, New York: Cambridge University Press, 2010, p. 205.

The Genocide had been put into the contrast with the act of the homicide (from Latin: homo — human being), which is
basically the denial of the right to existence and to live of an individual. Thus it was defined that the act as such must be
aimed against specific group of people collectively for being regarded as the Genocide. See in: United Nations General
Assembly Resolution, UN doc. A/RES/96(1) of December 11th 1946.

®  UN doc. A/RES/96(I) of December 11th 1946.

Convention on the Prevention and Punishment of the Crime of Genocide adopted by the General Assembly
of the United Nations on 9 December 1948. Available in United Nations Treaty Series:
https://treaties.un.org/doc/Publication/UNTS/Volume%2078/volume-78-1-1021-English.pdf.
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tion of the International Criminal Court® as well as statutes of other international tribunals.
The Genocide Convention and later statutes are very different in their nature. The paper starts
with the general overview of the Genocide Convention. Then it addresses the statutes of the
international criminal tribunal. When the question is asked if the provisions of the Rome Stat-
ute are a step forward, principally the answer is to be found whether the Rome Statute allows
more effective prosecution and punishment of the crime of the genocide. The subsidiary theo-
retical question that arises is whether the Rome Statute is somehow complementary with the
Genocide Convention, or those two sources of law are of completely different nature, thus
independent from each other.

I. THE CRIME OF THE GENOCIDE ON THE INTERNATIONAL PLAIN

The International Community recognized the genocide as the crime swiftly after it was
firstly introduced (as a term) and described by R. Lemkin. The first step was the adoption of
the UN General Assembly Resolution 96 (I) of 1946. What is important about Resolution
96(I) is that it emphasized the internationalization of the prosecution and punishment of geno-
cide. While it deeply shocked the conscience of mankind it must be the matter of the interna-
tional concern. The normative part of the Resolution declared that the act of the genocide is
punishable under the international law, disrespectfully to the person of perpetrator. It means
that it is not important whether the Genocide is committed by private individual or representa-
tive of the state or even statesman. The recognition of the crime as the crime under the inter-
national law is very important. In the light of the Nuremberg Principles that were affirmed by
the International Military Tribunal Charter, the crimes against humanity defined as a certain
category of acts ,,whether or not such acts violate domestic law of the country where those
acts were perpetrated”. Individuals have obligations under the international law which trans-
cend the national obligations of obedience imposed by individual state.” The resolution meant
the first step towards the international legislation in the matter. States that proposed this reso-
lution followed two aims. The genocide shall be the crime under the international law, wheth-
er committed in the peacetime or in the time of the war and it should be subject of the univer-
sal jurisdiction.'’ It was crucial to make the genocide apart from the war. The prosecution of
the Nazi officials as war criminals in Nurnberg Tribunal was based on the fact, that the acts
that fell under the term crimes against humanity were committed during the wartime. The
explicit wording that would clearly state that the act of the genocide is crime regardless if
committed in the peacetime, or in the wartime is missing in this resolution, however it ap-
peared later in the Genocide Convention.'' It is important to mention, that the goal which was
pursued by the proponents of the resolution'” — to establish general jurisdiction for prosecu-
tion of the genocide — disappeared during the drafting of the resolution."

II. THE CRIME OF THE GENOCIDE ACCORDING TO THE GENOCIDE CON-
VENTION

According to the Convention, the crime of the genocide, whether committed during the

® The Rome Statute of the International Criminal Court available online: http://www.icc-
cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf.

CASSESE, A.: Affirmation of the Principles of International Law Recognized by the Charter of the Nurnberg Tribunal,
pp- 3 — 4. Article available online: http://legal.un.org/avl/pdf/ha/ga 95-1/ga 95-1 e.pdf.

See supra note 1.

Article 1 of Convention on the Prevention and Punishment of the Crime of Genocide. Wording of Convention was adopt-
ed by UN General Assembly resolution A/RES/260(III) of December 9th 1948. Available online:
https://treaties.un.org/doc/Publication/UNTS/Volume%2078/volume-78-1-1021-English.pdf.

Cuba, India and Panama.

13 SCHABAS, W. A.: Genocide. In: WOLFRUM, R. (ed.): The Max Planck Encyclopedia, op. cit. p. 406
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peace or the war is regarded as a crime under the terms of the international law. The genocide
is often described as an ultimate crime.'* However, the character of the genocide as the crime
of crimes goes hand in hand with its very specific and narrow definition. Eventually the only
very specific act can be marked as the genocide. It can be said that this specific feature some-
how contributed to the Rwandan tragedy in 1994. It appeared complicated to achieve the con-
sensus within the international community, whether the activities carried out during the Civil
war in Rwanda can be classified as the genocide.

The description of the crime as it is given in the Genocide Convention shows very narrow
possible scope of application of the provisions aimed to enable prosecution (at least according
to the prevailing practice) of the genocide. This is determined by the nature of the interest that
shall be protected by law. As it was mentioned above, the act of the genocide has to be target-
ed against the specific group of people. However not every act of mass atrocities or even mass
killing can be described as the genocide. The particular act shall fulfill relatively strict criteria,
to be regarded as such. The protected interest is the right of the group to survive, thus to retain
its identity. In this place the issue of protected group must be addressed. Not every group can
be treated as victim of the genocidal act. Groups protected by the Genocide Convention (as
well as by the other international documents) are precisely defined. The Convention comes
with enumeration that includes national, ethnic, racial and religious groups exclusively.15 Nei-
ther other groups are mentioned, nor does Convention provide for possibility of broadening
the definition. Attempts to encompass social and political groups into the definition failed. It
has been suggested that the other groups shall fall into the scope of the definition by virtue of
the customary law, or by extensive interpretation of the provisions.16 However, the specific
nature of the international criminal law, precludes extensive interpretation, due to the possible
violation of nullum crimen sine lege principle.'’

The primary reason of why the social and the political groups were not included into the
protection by the Convention, was that the Committee preferred stability and permanence of
the group. However, political groups for example are characterized as the dynamic groups,
that can change swiftly, while belonging of the individual person to the national or the ethnic
group is determined in the moment of the birth.

However, The International Criminal Tribunal for Rwanda (ICTR) in the Akayesu ruling
departed from this definition. It determined that the Convention was intended to protect any
stable and permanent group rather than groups specifically mentioned. However, this position
has no broad support neither by case law, nor by state’s practice.'® The expansion of the gen-
ocide definition by the domestic legislator is not precluded, however, such approach will have
legal effects exclusively within the jurisdiction of the state and its own judiciary."” The Con-
vention establishes the duty of parties to adopt measures to prevent and punish the act of the

4 Karadgi¢ and Mladié, ICTY, T. Ch. (transcript of hearing), 27.6.1996, at 15 — 16, cit. in. CRYER, R. — FRIMAN, H. —
ROBINSON, D. - WILMHURST, E.: An Introduction to International Criminal Law and Procedure, op. cit. p. 207.
Article II, Convention on Prevention and Punishment of the Crime of Genocide. Wording of Convention was
adopted by UN General Assembly resolution A/RES/260(II) of December 9th 1948. Available online:
https://treaties.un.org/doc/Publication/UNTS/Volume%2078/volume-78-1-1021-English.pdf.

16 CRYER, R. — FRIMAN, H. — ROBINSON, D. — WILMHURST, E.: An Introduction to International Criminal Law and
Procedure, op. cit., pp. 208 — 209.

Indeed, the narrow definition of the Genocide, does not imply the impunity of the mass atrocities, like e.g. those that took
place in Cambodia during the 1970s. The acts that do not fall into the definition of the Genocide, is prosecuted as the
crimes against humanity, or the war crimes when committed during the armed conflict etc.

18 CRYER, R. - FRIMAN, H. — ROBINSON, D. — WILMHURST, E.: An Introduction to International Criminal Law and
Procedure, op. cit., p. 209.

While the Genocide Convention is not the self-executing treaty, it requires the adoption of necessary domestic legislation.
Domestic legislation might go beyond the scope defined in the Convention. The Convetnion itself does not preclude pos-
sible expansion of the definition by domestic legislator. As example may serve Ethiopian law which defines as The Gen-
ocide acts designed to eliminate political groups and population transfer or dispersion.
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genocide. This duty regards only the scope defined by the Convention.”* Despite the duty to
prosecute and punish the genocide within national jurisdiction it was no sooner than in 1997,
when the courts in Rwanda started hearing genocide cases.”'

While the Convention enumerates the groups that are to become beneficiaries of legal pro-
tection by the legal regime of Convention, the international law, provides no specific defini-
tion of these groups.22 In many cases it gives a rise to several problems. In the case of Rwan-
da, the clear distinction between the groups of Tutsi and Hutu does not exist. Both groups
share common language, nationality, race and religious beliefs as well. In this case the distinc-
tion could had been made due to official Rwandan classifications where Tutsi were referred as
ethnic group, and the obligation of carrying the identification documents, that indicated eth-
nicity of every citizen. Only by this virtue ICTR found, that the group as such is permanent
and falls within the scope of protection of the Convention. It can be observed that the identifi-
cation of the protected group as well as determining whether the particular individual belongs
to the group is the question uneasy to resolve. The group that supposed to be protected by the
Convention, has to have some form of objective existence. There are many approaches how to
determine somebody’s belonging to the specific group, assessing subjective or objective fac-
tors. Although it may happen that the group is identified on the basis of the subjective self-
perception or the way how the others perceive the group. The reliance on subjective approach
may bring problems, however it might be very uneasy to focus on finding the objective crite-
ria in every single case. At the end of the day, for example — racism is not always based on the
objective basis. The resolution of outlined problem have to be based on evaluation of every
single case. It is clear that objective criteria of culture, language, ethnicity has to be taken into
account. However, strict self-limitation of the one who has to make a decision may deprive of
protecztBion groups that are perceived as somehow different by perpetrators on the subjective
basis.

Previous parts briefly dealt with the problem of protected group identification. The follow-
ing paragraph addresses the question of prohibited conduct (actus reus) and the psychological
aspect of a crime — intent (mens rea — “guilty mind”), that is especially important, when asses-
ing whether particular act falls within the definitiom of the genocide. The crime of the geno-
cide might be committed by several acts. As it was mentioned above, primarily protected in-
terest of the Genocide Convention is the existence of the group itself. In the first place, the
crime of the genocide may be committed by killing the member of the group. Other acts how-
ever are not excluded from the definition of the Genocide, if they are capable of endangering
the existence of the targeted group.** Several questions may rise from the definition that may
cause specific problems with the interpretation. The nature of the act of killing however im-

2 If domestic legislator expands the Genocide definition, this definition cannot be invoked against the other state.

2l SCHABAS, W. A.: Genocide, in: WOLFRUM, R. (ed.): The Max Planck Encyclopedia, op. cit. p. 407

2 International Criminal Tribunal for Rwanda (hereinafter ICTR) in the Akayesu case put into its decision the definition of
the respective groups. The National group is described as a collection of people who are perceived to share a legal bond
based on common citizenship, coupled with reciprocity of rights and duties. Racial group on the other hand is based on
the hereditary physical traits often identified with a geographical region, irrespective of linguistic, cultural, national or re-
ligious factor. Members of the ethnic group share common language and culture and a religion group includes denomina-
tion or mode of worship or a group sharing of common beliefs.

In respect of this statement the situation of Rwandan Genocide has to be recalled. In the internal conflict, the enemy
groups (esp. Hutu) regarded someone as Tutsi mostly on subjective basis, while the significant distinctive features were
not present. Similarly it holds for situation in Bosnia, where three distinct groups are sharing one territory. However, eth-
nic or linguistic distinctions are marginal, the distinctive features are mainly religion and cultural heritage.

Killing, indeed the most serious act that may constitute the crime of genocide is not the only way, that envisaged by the
Convention. The description of crime includes causing serious bodily or mental harm to members of group, deliberately
inflicting conditions of life that are intentionally calculated to cause a physical destruction of the group itself. Measures
implemented to prevent the births of children and transferring children from the targeted group to another group shall also
be prosecuted as the acts of genocide. See: Article 2 of Convention on the Prevention and Punishment of the Crime of
Genocide.
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plies that it can be committed only against individual, however this individual has to be dis-
tinguished from other individuals by belonging to some specific group as was mentioned
above. It can be said, that the same holds for the other acts that can be regarded as the act of
genocide. The question is not clearly resolved in the question of perpetrator. Can the individ-
ual act (for example the killing) of an individual against another individual be considered as
the genocide, or at least as attempt of the genocide?” The answer is not so obvious, due to the
silence of the Convention regarding the act of genocide itself. However it is discussed later
that the answer can be found in practice of international courts.

The specific genocidal intent must be present, when perpetrator is committing the geno-
cide. The Convention provides, that act shall be committed with an intent to destroy in the
whole or in part a specific group (Article II of the Genocide Convention). It means that the
intent and the target are of very high importance in terms of genocide convention. This is,
however the cause of many obstacles that may when the need to classify particular conduct as
the genocide appears. It is questionable who has to bear responsibility for committing the act
of the genocide. While the aspect of genocidal plan is not inherent in the crime description in
the Genocide Convention, it is accepted that such a plan may be present, and thus form the
essential part of the commission of the genocide and can be subsumed under the conspiracy to
commit genocide. However, conspiracy to commit genocide is act specifically listed among
the acts that are punishable under the terms of the Convention. The punishability of the Geno-
cide and conspiracy to Genocide are however anchored separately in the Convention. That
may lead to assumption, that no complex conspiracy (comparable to the extermination effort
carried out by the authorities of the German Reich during World War II) is necessary for pun-
ishability of specific act as the genocide.” In the Krsti¢ case the International Criminal Tribu-
nal for the former Yugoslavia (hereinafter referred to as ICTY) upheld the individual respon-
sibility of single perpetrator of the genocide. Indeed, the act moved by genocidal intent must
be significant enough to impact the group as whole.”’

Other aspect that exceeds the scope of the Convention is the question of so called cultural
genocide or the ethnic cleansing. R. Lemkin suggested during the drafting of the UN General
Assembly resolution that the cultural genocide should be encompassed in the definition of the
crime of the genocide. The basic argument for this is that the loss of the identity of the mem-
bers of particular group and the loss of awareness of belonging to such a group leads eventu-
ally to the disappearance of a group as such. Such an event is the consequence, which the le-
gal measures enabling prosecution of the genocide should have prevented. Ethnic cleansing
and so called cultural genocide are not regarded as the genocide. ICTY trial chamber upheld
the limitation of the genocide to the material annihilation of the group, although it stated that
where there is physical or biological destruction, there are often simultaneous attacks on the
cultural and religious property and symbols of the targeted group. These attacks may be con-
sidered as evidence of an intent to physically destroy the group.”

III. THE INTERNATIONAL CRIMINAL COURTS STATUTES
When regarding the usage of the definition of a genocide, as it was set by the Convention,

¥ The attempt of genocide is punishable along with the conspiracy to commit genocide, direct and public incitement to

commit the genocide and complicity in suicide. /bid.

This was proven in the case of Krsti¢ that was resolved by the ICTY. It was stated that the genocide had been committed

in Srebrenica, however no generalized campaign of genocide during the conflict. See: BIGI, J.: Krsti¢ Case. In:

WOLFRUM, R. (ed.a): The Max Planck Encyclopedia of Public International Law, Volume VI, Oxford: Oxford Univer-

sity Press, pp. 612 — 614.

2 Ibid.par. 16, p. 614.

% Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v.Serbia and Montenegro), Judgment, I.C.J. Reports 2007, par. 344.
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it must be said, that the formulation of definition in 1948 was a remarkable success. Despite
the events of 1990s and creation of several international criminal courts, the definition of the
genocide as a crime had not changed since the adoption of the Convention. Its wording is lit-
erary the same in the Statute of the International Criminal Tribunal for the former Yugoslavia,
Statute of the International Tribunal for Rwanda (ICTR) and Statute of the International Crim-
inal Court. However, enumeration of punishable acts is omitted in the Rome Statute. But the
legal basis of the genocide crime is retained regardless the source of law. It has to be men-
tioned however, that the Convention and Statutes are by definition different sources of law,
with different legal consequences. While the Convention is purely the source of substantial
law, imposing duties upon states, the Statutes are the sources of law of a different kind. While
the Convention may be regarded recently as the source of law that encompasses the norms of
jus cogens, it is rather a tool for international law, purpose of which is to establish interna-
tional legal standard of prosecution of such a crime within the national jurisdictions. It impos-
es the duty upon the states to prevent and eventually punish the specific criminal act. The
Convention itself cannot serve as a self-executing treaty. For purposes of criminal prosecution
it is not applicable. The Convention itself stresses the importance and need of appropriate
sanctions for the genocide (Article V of the Convention on Prevention and Punishment of the
Crime of Genocide).

The Convention mentioned the possibility of establishment of the international tribunal
(Article VI of the Convention). Indeed, in the time of adoption there already had been experi-
ence with the existence of the international criminal tribunal. It is clear however, that despite
the quick emergence of the term genocide into the common knowledge, this had not been de-
fined in the time of setting up of the Nurnberg and Tokyo tribunal. In 1946 it was not possible
to prosecute the crime at those tribunals, however it is clear that the drafters of the Genocide
Convention envisaged the possibility of emergence of the international tribunal that would be
capable to carry out the prosecution ogf the genocide. However, it was no sooner than in early
1990s the special tribunals emerged with jurisdiction and capabilities to prosecute the geno-
cide, under international jurisdiction. However, these ad hoc tribunals cannot be regarded as
the international courts according to the Article 6 of the Genocide Convention.*’ Firstly the
legal basis of their existence is not the Genocide Convention and on the other hand, their ju-
risdiction is wider and is not limited to the prosecution of the genocide exclusively and their
competence encompasses prosecution of other crimes as well. They were established as a re-
action to the specific situations in the particular regions, rather than to prosecute the genocide
itself. However it must be stated, that such a limitation would have hamper their effort due to
narrow definition of the act of the genocide.”® The ICTY was established by the UN Security
Council Resolution, which did not recalled the provisions of the Genocide Convention and the
same holds for ICTR.>! Both tribunals were established by the UN Security Council acting
under Chapter VII. However both Statutes bring no special approach to the genocide as the
Rome Statute does. The Statute of ICTY presents an example of the special tribunal with ju-
risdiction limited both in terms of ratione loci as well as ratione temporis. Territorial jurisdic-
tion is limited to the territory of the former Socialist Federal Republic of Yugoslavia
(SFRY).”? The temporal jurisdiction of the ICTY exists in respect of the crimes committed

2 Article 6 states that persons charged with the genocide or any of the other acts enumerated in Article 3 shall be tried by a

competent tribunal of the State in the territory of which the act was committed, or by such international penal tribunal as
may have jurisdiction with respect to those Contracting Parties which shall have accepted its jurisdiction.

Special tribunals were to prosecute and punish inter alia grave breaches of the Geneva Conventions of 1949, violations of
the laws or customs of war, genocide and crimes against humanity.

3! Compare: UN doc. S/RES/827 of 25 May 1993. International Criminal Tribunal for Rwanda established by resolution
UN doc. S/RES/955 of 8 November 1994.

The territory recently encompasses territories of sovereign states of Bosnia and Herzegovina, Croatia, Kosovo, Macedo-
nia (Former Yugoslav Republic of Macedonia - FYROM), Montenegro, Serbia and Slovenia.
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after 1 January 1991. Same holds for the ICTR jurisdiction is limited strictly to events in
Rwanda in 1994. As the international treaty, The Rome Statute is also an independent docu-
ment. Thus the Article 6 of the Genocide Convention remains nowadays complete anachro-
nism.” The main difference of ad hoc tribunals and the International Criminal Court can be
observed in respect of their jurisdiction. While the jurisdiction of the ICC in relation to the
prosecution of the genocide (see Article 5, of the Rome Statute) is general, the jurisdiction of
special tribunals is precisely limited in terms of ratione loci and ratione temporis. The word
general in previous sentence, however does not imply that ICC posses the universal jurisdic-
tion, which is excluded by the principle of complementarity with regard to the national crimi-
nal proceedings. That means the ICC will investigate and prosecute cases, which national or-
gans and courts are unwilling or unable to investigate and prosecute.34 That means that the
activity of ICC is limited. It recognizes the primacy of the national jurisdiction and reaffirms
state sovereignty. Its activity is thus limited to the highest common denominator that states
could agree upon after taking into account concerns of certain states.”

The Rome Statute is multilateral treaty and as such it is in force in relation to the states that
ratified it. According to Article 12, state which becomes a party to this Statute thereby accepts
the jurisdiction of the Court. The ICC shall exercise its jurisdiction if, the conduct in question
occurred on the territory of the party to the Statute, or the conduct had been committed by the
national of the state that is a party to the Statute.”® However, ICC has jurisdiction in respect of
the crimes that were committed after the entry of the Statute into force (limitation of the juris-
diction ratione temporis). However the Statute itself brought somehow different approach to
the prosecution of the genocide in terms of punishable acts. The forms of commission of the
crime are put under single provision that is applicable in the general, thus not only to the
crime;70f genocide, but to the crimes against humanity, war crimes and crime of aggression as
well.

IV. CONCLUSION: IS THE ROME STATUTE A STEP FORWARD?

It has to be pointed out, that due to several abovementioned reasons the Rome Statute
means no significant improvement in respect to prosecution of the genocide. While Genocide
Convention established international legal standard of the genocide prosecution, that might be
proved by pointing out implementations of its definition by later instruments of the interna-
tional criminal law, it did not provided for the general jurisdiction. While ad hoc tribunals
were intended as the reaction of international community to the gravest situations of the first
half of 1990s and they are extraordinary organs. Moreover legal instruments that are legal
basis for their existence did not exceed the scope of the Genocide Convention.

The Rome Statute established different kind of the court. It is not ad hoc tribunal, but it is
intended to serve as the permanent court, that shall investigate and prosecute the worst crimes
that cause international concern. However, as it was stated, the ICC is not the court with uni-
versal jurisdiction. The practice of ICC in respect to genocide is up to date limited to one
pending case of Sudanese president Omar Al-Bashir, who is accused of the responsibility as

3 SCHABAS, W. A.: Genocide. In: WOLFRUM, R. (ed.): The Max Planck Encyclopedia, op. cit. p. 407.

3 Article 17, par. 1 of the Rome Statute, KAUL, H.-P.: International Criminal Court. In: WOLFRUM, R. (ed.): The Max
Planck Encyclopedia of Public International Law, Volume V, Oxford: Oxford University Press, 2012, par. 39, p. 672 —
673.

3 Ibid. p. 673.

% The ICC may exercise its jurisdiction only if the requirements of the Article 13 of the Rome Statute were fulfilled. The

situation in question (alleged crime) had been referred to the Prosecutor by State Party or by the UN Security Council

(while acting under Chapter VII of the UN Charter), or Prosecutor had initiated an investigation of the crime according to

Article 15.

The Rome Statute established competence of the Court to prosecute mentioned crimes exclusively. Article 5 of the Rome

Statute.
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indirect co-perpetrator of the acts of Genocide in the Darfur region.38 When talking about
Statute itself we must uphold that in terms of the genocide it remains on the position of its
predecessors. Moreover, with abandoning the nexus between the crimes against humanity and
the state of war, the crime of genocide partially lost its prominence. It is mainly due complica-
tions caused by its narrow scope and specifics that has to be meet by a particular act. Indeed,
the term genocide is not outdated, and it still can be used to refer to the crimes of extraordi-
nary gravity.
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ARRESTATORIUM A INHIBITORIUM
(BUDUCEHO) MAJETKU POVINNEHO

ARRESTATORIUM AND INHIBITORIUM
OF (FUTURE) PROPERTY OF DEBTOR
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ABSTRAKT
Pre redlne naplnenie prdva na sudnu a ini prdvnu ochranu je nevyhnutny efektivny niiteny

(arrestatorium a inhibitorium) na aktudlny, ako aj budiici majetok povinného. Komparuje
niektoré aspekty slovenskej a ceskej prdvnej vipravy. Analyzuje rozhodnutie Ustavného sidu
SR, v ktorom siid vyloZil iicinky arestatoria vo vztahu k budiicim ictom povinného extenziv-
nym sposobom a posudzuje aplikovatelnost extenzivneho vykladu na ostatny majetok povin-
ného. Autor zdroven poniika ndvrhy de lege ferenda, tykajiice sa blokacnych procesnych tiko-
nov.

ABSTRACT

Effective enforcement of executional titles is necessary for real fulfilment of the right to judi-
cial and legal protection. Author analyses restrictive actions of the bailiff and their impacts
(arrestatorium, inhibitorium) on actual and future property of the debtor. Author compares
certain aspects of legal regulation in Slovak republic and Czech republic. He analyses deci-
sion of The Constitutional Court of Slovak republic, in which the court interpreted the impact
of arrestatorium on future bank account of debtor in an extensive manner. Author discusses
aplicability of extensive interpretation of arrestatorium on other kinds of property of the deb-
tor. Simultaneously author suggests changes of legal regulations concerning blocking proce-
dural acts of the bailiff.

1.UVOD

Privo na sidnu aind pravnu ochranu, garantované &lankom 46 ods. 1 Ustavy SR
a Clankom 6 Dohovoru, sa v pripade nere$pektovania vysledkov zikladného konania napliia
nitenym vykonom exekuc¢ného titulu. Niteny vykon sidnych rozhodnuti a inych exeku¢nych
titulov sa v Slovenskej republike realizuje vo viacerych pravnych rezZimoch. V oblasti civilné-
ho prava je to dudlny systém stidneho vykonu rozhodnutia podla zédkona €. 99/1963 Zb. Ob-
Ciansky sudny poriadok v zneni neskorSich predpisov (d’alej aj ,,OSP*) a sidnej exekiicie
podl'a zdkona €. 233/1995 Z.z. o sidnych exekitoroch a exekucnej ¢innosti (Exekuény poria-
dok) v zneni neskorSich predpisov (d’alej aj ,,EP*), s absoldtnou prevalenciou stidnej exeku-
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cie. ' Popri civilnej exekicii je moZné niiteny vykon exekuénych titulov realizovat' aj
v systéme administrativnej exekucie. >

Dlznik zodpoveda za svoje zavizky celym svojim majetkom, s vynimkou majetku, ktory je
z exekucie vyluceny, resp. exekiicii nepodlieha. 3 Exekiicia sa realizuje zasahom do majetko-
vych prav povinného. Samotnd exekucia (vzhladom na zameranie tejto priace uvazujeme
o penaznych pohladdvkach) sa vykond dosiahnutim vytazku a jeho rozvrhnutim v prospech
opravneného, pripadne inych veritelov. Vytazok sa dokazuje spefiazenim majetku, * alebo
zdkonom predpisanym postupom tretej osoby. > K splneniu vymahanej povinnosti nezriedka
prispeje uz samotny procesny tlak povereného sidneho exekutora. Predpokladom vyvinutia
procesného tlaku, ako aj pripadného vykonania exekucie, je efektivna blokacia majetku po-
vinného.

Predmetom tejto prace je analyza reStrikénych procesnych tkonov sidneho exekitora
z hladiska ich povahy a t¢inkov, a to nielen vo vztahu k aktudlnemu majetku povinného, ale
aj vo vztahu k jeho budicemu majetku. Autor posudzuje aplikovatel'nost’ extenzivnej doktri-
ny Ustavného stidu SR na rézne druhy majetku povinného. Sti¢ast'ou prispevku je komparacia
instititu inhibitéria a arestatdria s Gpravou exekuéného konania v Ceskej republike, a navrhy
de lege ferenda.

II. INHIBITORIUM
1. VSeobecné inhibitérium

Bloka¢né ucinky procesnych ukonov stidneho exekutora voc¢i majetku povinného sa, sa-
mozrejme, musia vztahovat v prvom rade na samotného povinného. V pripade, Ze
pre dosiahnutie vytazku zo zexekvovaného prava alebo inej majetkovej hodnoty povinného
zakon predpoklada aj procesné ukony tretej osoby, musia sa restrikéné ucinky ukonov stdne-
ho exekitora vzt'ahovat’ aj na tito tretiu osobu.

Pre zédkaz povinnému nakladat’ so svojim majetkom, podliehajicim exekdicii, sa vZil termin
inhibitérium (inhibitorium). Procesnd nduka vyklada termin nakladanie s majetkom podlieha-
jucim exekucii extenzivne, preto predmetom zdkazu je akékol'vek nakladanie s majetkom,
ktorého dosledkom by bolo znemoZnenie alebo st'azenie uspokojenia vyméhanej pohl'addvky
(napr. znicenie, scudzenie, zataZenie zdloZnym pravom, uzavretie ndjomnej zmluvy). Prikaz
tretej osobe uskutociiovat’ zdkonom stanovené ukony, ktorymi sa zabezpecuje majetok povin-
ného pred jeho vydanim do dispozi€nej sféry povinného sa v tedrii oznaCuje ako arestatérium
(arrestatorium). Konkrétny obsah arestatéria sa 1iSi v zdvislosti od spdsobu vedenia exektcie
(pozri d’gll§1’ vyklad). V chédpani obidvoch pojmov sa tedria civilného procesného prava neroz-
chédza.

v konani podl'a Siestej Casti Obc¢ianskeho stidneho poriadku sa vykondva len vykon rozhodnutia vo veci vychovy malole-
tych a (v prvom slede) vymdhanie sidnych pohl'addvok Justi¢nou pokladnicou.

Systém administrativnej exektcie je tvoreny danovym exekucnym konanim podla zakona ¢. 563/2009 Z.z. o sprave dani
(Danovy poriadok) v zneni neskorsich predpisov, colnym exeku¢nym konanim podl'a zdkona ¢. 199/2004 Z.z. Colny za-
kon v znenf{ neskorSich predpisov (za primeraného pouzitia ustanoveni Dafiového poriadku) a spravnou exekiciou podla
zdkona €. 71/1967 Zb. Spravny poriadok v zneni neskorSich predpisov. Na rozdiel od civilnej exekducie, pre uvedené dru-
hy exekuénych konani plati, Ze v nich exeku¢ny orgdn moze realizovat’ len niteny vykon tzv. vlastnych exekuénych titu-
lov, t.j. rozhodnut{ (individudlnych aktov), ktoré prislusny spravny organ vydal v zdkladnom administrativnom konani.
napriklad §§ 114 a 115 EP, § 8 ods. 10 zdkona ¢. 523/2004 Z.z. o rozpoctovych pravidlach verejnej spravy, § 2 zdkona ¢.
639/2004 Z.z. o Narodnej dial'nicnej spolocnosti, § 19 ods. 11 zdkona ¢. 532/2010 Z.z. o Rozhlase a televizii Slovenska
exekicia predajom hnutel'nych veci, nehnutel'nosti, cennych papierov, podniku.

napriklad platite] mzdy alebo iného prijmu, banka, dlznik povinného, obchodna spolo¢nost’, v ktorej ma povinny podiel,
druZstvo, ktorého je povinny ¢lenom.

pozri napriklad MAZAK, J.: Exekuény poriadok. Komentar. 3. Vydanie. Bratislava: Iura Edition, 2006, s. 308; MAZAK,
J., OGURCAK, S.: Zaklady exekucného prava. KoSice: Pravnickd fakulta UPJ§, 1996, s. 79; WINTEROVA, A. akol:
Civiln{ prdvo procesni. 6. vydéni. Praha: Linde, 2011, s. 499; MACUR, J.: Kurs ob¢anského prava procesniho — Exekuc-
ni pravo. Praha: C.H. Beck 1998, s. 145; MAZAK, J., MOLNAR, P., JANngKOVA, M.: Ucebnica obcianskeho proces-
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Podl’a platnej pravnej dpravy samotné zacatie exekuc¢ného konania (t.j. dent dorucenia na-
vrhu opréavneného na vykonanie exekiicie sidnemu exekiitorovi), ' ani zadatie exekucie (t.j.
den dorucenia poverenia na vykonanie exekucie suidnemu exekutorovi) nevyvolavaju Ziadne
procesné ® obmedzenie povinného pri nakladani s jeho majetkom.

Prvé ucinky v podobe procesného zdkazu povinnému nakladat’ s jeho majetkom vyvoldva
az dorucenie upovedomenia o zacati exekicie povinnému. Podla § 47 ods. 1 pism. b/ EP v
upovedomeni o zacati exektcie sudny exekitor povinnému zakazuje odo dia dorucenia upo-
vedomenia nakladat’ so svojim majetkom, ktory podl'a ustanoveni Exeku¢ného poriadku pod-
lieha exekucii, okrem nakladania za G¢elom uspokojenia pohl'addvky opravneného, jej prislu-
Senstva a trov exekucie v hotovosti alebo bezhotovostnym prevodom na tucet. Tento zdkaz
exekutor adresuje povinnému obligatérne bez ohl'adu na to, ¢i prvotné upovedomenie o zacati
exekicie obsahuje konkrétny sposob vykonania exekucie, resp. konkrétny majetok povinné-
ho, alebo ide o tzv. vSeobecné upovedomenie o zacati exektcie. Znenie tohto ustanovenia
navadza na vyvodenie zdveru, Ze ide o zdkaz povinnému nakladat’ s akymkol'vek exekvova-
telnym majetkom (zzv. generdlne inhibitorium). Cast autorov (Kraj¢o) povazuje inhibitérium
za generdlne. ? Cast tedrie exekuéného prava (Stevéek, TomaSovi¢) zastdva ndzor, podla kto-
rého zdkaz formulovany v § 47 ods. 1 pism. b/ EP nie je mozné povazovat’ za generdlne inhi-
bitérium a tento zdkaz sa vzt'ahuje aZ na majetok, uvedeny v upovedomeni o sposobe vyko-
{10ania exekucie (tu uz s nasledkom absolitnej neplatnosti tikonu, poruSujiceho inhbitérium).

Pri dvahe o tom, €i toto inhibitérium skuto¢ne postihuje akykol'vek exekvovatelny majetok
povinného, je okrem znenia samotného ustanovenia treba vychddzat’ predovsetkym z dcelu
exekucného konania, a zdroven z ndsledku mozného porusenia tohto zdkazu.

Znenie predmetného ustanovenia obsahuje jedinu reStrikciu zdkazu — poruSenim zdkazu
nakladat’ s majetkom nie je nakladanie s hotovymi peniazmi a prostriedkami na dcte, ktorého
ucelom je uspokojenie vymdhanej pohladdvky, jej prisluSenstva atrov exekicie. Jedinym
dovolenym nakladanim s majetkom povinného je tak vyplata vymdhanych sim v hotovosti,
alebo thrada predmetu exekucie bezhotovostnym prevodom. Akékol'vek iné nakladanie
s peniazmi alebo inym majetkom povinného predstavuje poruSenie explicitného zdkonného
zékazu.

Ucelom exekuéného konania je uspokojenie vymahanej pohladévky, za sti¢asného zacho-
vania nevyhnutnej ochrany prav povinného a tretich osoéb. Formula¢né poradie vyjadrenia
ciela exeku¢ného konania nie je ndhodné. Pokial’ by hlavnym dcelom a cielom pravnej dpra-
vy nidteného vykonu exekucného titulu nebolo uspokojenie  vykonateIného
a nereSpektovaného prava opravneného, existencia vykondvacieho konania by nemala opod-
statnenie a nebolo by zabezpecené redlne naplnenie prdva na sidnu aind pravnu ochranu.

ného prava. 2. diel. 1. vydanie. Bratislava: Iuris Libri, 2012, s. 125; HESS, B., MACK, M. in ANDENAS, M., HESS, B.,

OBERHAMMER, P. eds.: Enforcement Agency Practice in Europe — JAI/02FPC/19/UK. London: The British Institute of

International and Comparative Law, 2005, s 171; TRIPES, A.: Exekuce v soudni praxi. 3. vydani. Praha: C.H. Beck,

2006, s. 310; KRAJCO, J.: Exekuény poriadok. Komentdr. Bratislava: Eurounion, 2009, s. 256; STEVCEK, M. in

§TEVCEK, M., FICOVA, S. akol.: Exeku¢ny poriadok. Komentdr. 1. Vydanie. Praha: C.H. Beck, 2011, s. 239; TOMA-

§OVIC, M.: Exekuény poriadok s komentdrom. Zilina: Eurokédex, Poradca podnikatela, 2006, s. 93.

vynimkou je vymahanie sidnych pohl'addvok stidnym exekitorom — v tomto pripade zacina exeku¢né konanie doruce-

nim poverenia, vydaného Justi¢nou pokladnicou, poverenému sidnemu exekiitorovi.

V tomto momente nie je povinny obmedzeny Ziadnou normou procesného prava. Do dvahy prichddzaji len konciace

ucinky predbezného opatrenia, nariadeného pred, alebo v priebehu zdkladného konania (podla § 77 ods. 1 pism. ¢/ OSP

nariadené predbezné opatrenie zanikd uplynutim 30 dni od vykonatelnosti meritérneho rozhodnutia, ktorym sid navrho-

vatel'ovi vyhovel). Oprdvneny md k dispozicii len normy prava hmotného.

9 KRAJCO,J.: Exekuény poriadok. Komentar. Bratislava: Eurounion, 2009, s. 166.

10 gTEVCEK, M. in §TEVCEK, M., FICOVA, S. akol.: Exeku¢ny poriadok. Komentdr. 1. vydanie. Praha: C.H. Beck,
2011, s. 131; TOMA§OVIC, M.: Exeku¢ny poriadok s komentdrom. Zilina: Eurokédex, Poradca podnikatel’a, 20006, s.
93.
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Ochrana prav povinného a tretich osdb pri nitenom vykone exekucnych titulov je prejavom
pravneho Statu a legitimnym produktom toho, Ze proces exektcie je predmetom S$tatnej regu-
lacie. Preto pri vyklade procesnych (ale aj hmotnopravnych) inStitutov, tykajucich sa vykond-
vacieho konania, je v prvom rade potrebné posudzovat’, ¢i tento vyklad umoznuje naplnenie
ti¢elu konania. "'

Pokial’ ide o moZny ndsledok porusenia zdkazu nakladania s majetkom, je potrebné uviest’,
ze Exekucny poriadok (na rozdiel od ¢eskej pravnej upravy, pozri d’alsi vyklad), ani iny prav-
ny predpis neobsahuje urcenie sankcie expressis verbis. Do tuvahy prichddza absolutna ne-
platnost’ tkonu (§ 39 zdkona ¢. 40/1964 Zb. Obciansky zdkonnik v zneni neskorsich predpi-
sov — d’alej aj ,,0Z"), relativna neplatnost’ ikonu (§ 40a OZ), alebo jeho odporovatelnost’ (§
42a a 42b OZ). K jednej z tychto troch moznosti by sa priklonila aj vyslovna tdprava néasledku
porusSenia inhibitdria.

Zaver o absolitnej neplatnosti tikonu povinného, porusujiceho vSeobecny zdkaz nakladat’ s
majetkom, je na prvy pohlad namieste (takyto pravny tkon uZ svojim obsahom,
a pravdepodobne aj ucelom odporuje zakonu, konkrétne § 47 ods. 1 pism. b/ EP). Sankciono-
vanie akéhokol'vek ukonu, ktorym povinny nakladd so svojim majetkom (scudzuje ho, zat’a-
Zuje ho, znizuje moznost’ jeho exeku¢ného spenaZenia a podobne), pokial’ nim nebude uspo-
kojend vymadhana pohl'addvka, jej prisluSenstvo a trovy exekucie absolitnou neplatnost'ou, by
vSak bolo neprimerané. ° Povinny mo6Ze mat’ majetok, ktorého hodnota znacne prevySuje
predmet konania a scudzenie Casti jeho majetku (zatial’ nezexekvovanej in concreto) nemusi
nevyhnutne st’azit’, alebo znemoZznit’ dosiahnutie tc¢elu exeku¢ného konania.

Relativna neplatnost’ pravneho tikonu vyZaduje vyslovnd pravnu Gpravu.

Nasledok udkonu povinného, porusujiceho vSeobecny zdkaz nakladat s majetkom,
v podobe jeho odporovatelnosti sa javi ako proporciondlnejsi, ako absolitna neplatnost’, a vo
vicSej miere odrdZajuici zmysel inStititu vSeobecného inhibitéria. Oprdvneny méd moZzZnost’
branit’ sa proti i¢inkom ukonu povinného, a za splnenia zdkonnych predpokladov efektivne
dosiahne zexekvovatelnost’ scudzeného majetku a uspokojenie svojej vymahanej pohl'adavky.
Je vSak Ziaduce, aby skutocnost’, Ze povinny odporovanym tkonom porusil (hoci len vSe-
obecne formulované) inhibitérium, bola de lege ferenda reflektovana v zjednoduSeni proces-
nej pozicie zalobcu. V tomto pripade je pohl'addvka nielen vyméhatelna (§ 42a ods. 1 OZ),
ale je aj vymdhand a povinny md o tejto skutocnosti vedomost’ (bolo mu doruc¢ené upovedo-
menie o zacati exekiicie).

K zéveru o nasledku porusenia vSeobecného zdkazu povinného nakladat’ s jeho exekvova-
tel'nym majetkom v podobe (len) odporovatelnosti takéhoto tikonu sa priklonila aj stidna prax
(R 47/2009). "

Vzhl'adom na ucel exekucného konania a mozny nésledok jeho poruSenia pokladdme za
spravne povazovat’ zdkaz nakladania s majetkom, formulovany v tzv. v§eobecnom upovedo-
meni o zacati exekucie, za generdlne inhibitérium, t.j. zdkaz, vztahujici sa na vSetok majetok
povinného. Len pri generdlnom charaktere inhibitdria je dand moZnost’ opravneného branit’ sa

dolezitost’ aplikovania vykladu, sledujiceho naplnenie zdkladného tucelu exeku¢ného konania, je treba zvyraznit
v situdciach, kedy si odporuji ustanovenia samotného Exekuéného poriadku (napriklad pravna tprava hnutelnych veci
podnikatel’a, nepodliehajiicich exekiicii - § 114a umoZiuje v nevyhnutnom pripade zexekvovanie aj takych veci povinné-
ho, ktoré st nevyhnutné pre podnikanie; § 115 ods. 1 ddva veciam, sliZiacim na podnikanie imunitu bez d’al§iecho obme-
dzenia; § 115 ods. 2 pism. d/ vylucuje z exekicie veci sliZiace na podnikanie len do hodnoty 331,94 Eur).

12 pozri aj STEVCEK, M. in STEVCEK, M., FICOVA, S. akol.: Exekuény poriadok. Komentar. 1. vydanie. Praha: C.H.
Beck, 2011, s. 132.

Rozsudok Najvyssieho stidu Slovenskej republiky z 25. novembra 2008, sp. zn. 4 Cdo 107/2007: ,,Skuto¢nost’, Ze povin-
ny porusil zdkaz nakladat’ s majetkom podliehajicim exekdcii, ktory uloZzil sidny exekttor v upovedomeni o zacati exe-
kicie [§ 47 ods. 1 pism. b) Exeku¢ného poriadku], nemd za néasledok neplatnost’ pravneho tkonu povinného, ktorym ten-
to zékaz porusil, ale vznik prava oprdvneného odporovat’ tomuto pravnemu tkonu povinného v zmysle § 42a a 42b Ob-
¢ianskeho zdkonnika a domdhat’ sa urcenia, Ze ide o pravny tikon, ktory je vo¢i opravnenému netcinny.
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proti ikonom povinného, zniZujicich (podl'a ndzoru opravneného) kvantitu alebo kvalitu ma-
jetku, ktorym povinny zodpoveda za svoje zavizky. Na jednej strane je takto kazdy tikon po-
vinného, ktorym nakladd so svojim majetkom, napadnutelny zo strany oprdvneného. Na stra-
ne druhej, dspech opravneného pri domdhani sa vyslovenia nedcinnosti tikonu povinného je
jednoznacne determinovany unesenim dodkazného bremena v otdzke ukritenia uspokojenia
jeho vymadhanej pohl'addvky. Preto su zaloby proti neposSkodzujicim pravnym tkonom po-
vinného maélo pravdepodobné. 1 Zaroven viak predosielam, Ze v pripade flagrantného poru-
Senia zédkazu povinného nakladat’ s majetkom, ktoré vyusti do nemoznosti uspokojenia vyma-
hanej pohl'addvky (prikladom moze byt scudzenie celého relevantného majetku povinného),
by bolo spravodlivejsie a efektivnejSie sankcionovat’ porusenie aj generdlneho inhibitéria ab-
solitnou neplatnost'ou tikonu.

Pre porovnanie, generélne inhibitrium v Ceskej republike vyplyva priamo zo zikona (§
44a ods. 1 zakona ¢. 120/2001 Sb. o soudnich exekutorech a exekucni ¢innosti (exekucni rad)
a 0 zméné a doplneni daliich zdkontl ve znéni pozdg&jiich predpisti — d’alej aj ,,ER*). Stidny
exekudtor v upovedomeni o zacati exekicie (vyrozummeni o zahdjeni exekuce) zakazuje po-
vinnému expressis verbis nakladat” s akymkol'vek majetkom, v¢itane nehnutelného majetku
a majetku patriaceho do bezpodielového spoluvlastnictva manzelov (spole¢né jméni manZzeli)
' Generélne inhibitérium viak mdZe stidny exekiitor rozhodnutim, vydanym na navrh povin-
ného, zrusit’, ak povinny zloZi sumu, rovnajicu sa vyske predmetu exekuc¢ného konania (§
44a ods. 2 ER), alebo obmedzit’, ak povinny uvedie dostatok iného majetku, nepochybne po-
statujiiceho k uspokojeniu predmetu exekicie (§ 44a ods. 3 ER). Takisto ndsledky porusenia
generélneho inhibitéria st v Ceskej republike upravené odlisne. Pévodne (od t&innosti Exe-
kuéniho fadu — 1. mdja 2001, do 31. oktdbra 2009, teda do ucinnosti zdkona ¢. 286/2009 Sb.)
Ceskd procesnopravna uprava postihovala poruSenie generdlneho inhibitéria povinnym abso-
lidtnou neplatnostou takéhoto tkonu (vtedajsi § 44 ods. 7 ER). Po postupnej humanizacii exe-
kuéného konania '® sa tento nsledok zmenil na neplatnost’ relativnu (§ 44a ods. 1 ER). Priv-
ne Uc¢inky uplatnenia relativnej neplatnosti nastdvaji (spiatne ku dnu dcinnosti porusujiceho
pravneho tkonu), ked’ dojde exeku¢ny prikaz, alebo iny prejav vole sidneho exekitora,
opravneného alebo prihldseného veritel'a vSetkym tcastnikom pravneho tikonu, ktorym doslo
k poruseniu generdlneho inhibitéria. Samozrejme, domdhat’ sa relativnej neplatnosti tohto
ukonu mozZno len za u¢elom zabezpecenia uspokojenia vymahanej pohl'adavky. Preto, ak uz
doslo k uspokojeniu vymdhanej pohl'addavky (akymkol'vek sposobom), moznost’ uplatnit’ rela-
tivnu neplatnost’ zanika.

2. Zékaz nakladat’ s konkrétnym majetkom

Pokial’ ide o konkrétny zdkaz nakladat’ s majetkom (inhibitorium in concreto), konkrétny
majetok povinného sa v exeku¢nom konani stdva predmetom exekucie vtedy, ak je postihnuty
spdsobom exektcie, ktory zvolil sidny exekitor svojim rozhodnutim (upovedomenie
o sposobe vykonania exekucie). K zvoleniu konkrétneho spdsobu vykonania exekucie doché-
dza bud’ uZ v Case vydania prvotného upovedomenia o zacati exektcie (ak v tom Case exeku-
tor md vedomost o konkrétnom majetku povinného a jeho zexekvovanie je opodstatnené),
a teda konkrétny spdsob vykonania exekucie je uvedeny uz v prvotnom upovedomeni o zacati
exekiicie, ' alebo stidny exekiitor zvoli spdsob vykonania exekicie neskor v priebehu kona-

" Samozrejme, nemozno vylicit' ani Zalobu podand v pripade, kedy nepdjde o tikon povinného, ktorym by doslo

k ukrateniu oprdvneného. Neopodstatnena (¢i dokonca Sikandzna) Zaloba v§ak nemdze byt ddvodom na zmenu nizoru na
povahu inhibidria.

za pozornost’ stoji aj vymedzenie rozsahu spole¢ného jméni manZelt pre tcely exekiicie (§ 42 ER, § 262a OSR)

6 KASIKOVA, M. a kol.: Exekuéni ¥4d. Komentaf. 3. Vydani. Praha: C.H. Beck, 2013, 5. 267.

sibeZzné vydanie vSeobecného upovedomenia o zacati exekicie a upovedomenia o spdsobe vykonania exekicie by ne-
predstavovalo porusenie procesnych noriem, avsak takyto postup nema logické zdévodnenie.
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nia (aZ neskor v priebehu konania ddjde k zisteniu majetku povinného, alebo az neskor bude
zexekvovanie daného majetku opodstatnené '*). Zdkaz nakladat’ s konkrétnym majetkom je
voci povinnému Gcinny (podobne ako pri vSeobecnom zdkaze nakladat’ s majetkom) diiom
dorucenia rozhodnutia, v ktorom je tento majetok (a zdkaz) uvedeny.

Kritickym momentom vo vztahu k Gi¢innosti inhibitéria in concreto je urcitost’” majetku,
uvedeného v upovedomeni o sposobe vykonania exekicie. Vzhl'adom na d’alSie nadviznosti
je nevyhnutné trvat’ na konkretizovani nehnutelnosti (§ 135 EP), ktord sa stdva predmetom
exekicie. To isté plati pre prava dusevného vlastnictva (§ 113a EP), ako aj obchodny podiel
(§ 113b EP), zaknihované cenné papiere (§ 131 ods. 1 EP) ' a podnik (§ 179 ods. 1 EP) *.
Pri tychto spdsoboch vykonanie exekicie znamena spenazenie majetku povinného. Aby moh-
lo dbjst’ k vyvolaniu tcinkov zexekvovania majetku, dotknuty majetok musi byt jednoznacne
identifikovany v upovedomeni o spdsobe vykonania exekucie. 21

Vo vztahu kniektorym inym castiam majetku povinného je jeho konkretizicia
v upovedomeni o sposobe vykonania exekucie z povahy veci vylic¢end (mobilidrna exekucia)
22

V inych pripadoch zdkon v upovedomeni o sposobe vykonania exekucie uplni konkretiza-
ciu majetku vyslovne nevyzaduje (a mozno konStatovat’, Ze pre dosiahnutie tcelu exekicie
ani nie je nevyhnutnd), av§ak vzhl'adom na dosledok poruSenia konkrétneho zdkazu nakladat’
s majetkom (pozri d’alsi vyklad) je primerana konkretizdcia majetku povinného Ziaduca.

Pri exekdcii zraZkami zo mzdy a inych prijmov identifikdcia postihnutého prava povinného
nie je problematickd (postacuje identifikdcia platitel'a, alebo platitelov mzdy alebo iného
prijmu) .

Pokial’ ide o prikdzanie pohladdvky z u¢tu v banke, pripadne prikdzanie inej pefiaZnej po-
hl'adavky, postacuje identifikdcia dlznika povinného (t.j. banky, alebo dlZnika inej peniaznej
pohladdvky) a asponi druhového oznacenia pravneho dévodu vzniku pohladdvky povinného.
Konkretizovanie pohl'addvky nad rdmec tohto vymedzenia je v konkrétnom pripade na jednej
strane zbytocné (zexekvovanu pohladdvku je mozné identifikovat’), a na strane druhej proces
pripadnej predchidzajiicej presnej identifikdcie pohl'adavky je zdihavy a vzhl'adom na dyna-
miku tychto pravnych vztahov neredlny v stopercentnej miere. Podpora opacného ndzoru (t.j.
podmieniovanie Ucinnosti inhibitéria dplne presnou identifikdciou pohl'addvky — ¢islom uctu
v banke, ¢islom faktiry a pod.) by predstavovala priliSny formalizmus a v niektorych pripa-
doch dokonca znemoZnenie uspokojenia vymdhanej pohl'addvky. Pri prikdzani pohl'addvky

'8 Niekedy je st¢innost’ tretej osoby poskytnutd aZ po vydani vieobecného upovedomenia o zagati exekicie, pripadne ze-

xekvovanie zndmeho majetku povinného sa stane opodstatnenym aZz neskOr (napriklad povinny porusi dohodu
o postupnom splateni pohl'adavky, uzavretej v zmysle § 56 ods. 9 EP).

v pripade listinnych cennych papierov je procesny postup analogicky k postupu pri mobilidrnej exekdcii.

Pri vykondvani exekicie predajom podniku postupuje sidny exekitor primerane podl'a ustanoveni o mobilidrnej exeku-
cii, imobilidrnej exekdcii a ustanoveni Obchodného zdkonnika o zmluve o predaji podniku. PoZiadavka presnej identifi-
kécie, sa, samozrejme, vztahuje na identifikdciu podniku, a nie jeho jednotlivych casti.

Pri exekucii postihnutim prav k predmetom duSevného vlastnictva mozZno v niektorych pripadoch postupovat’ primerane
podl'a ustanoveni o exekicii prikdzanim inej pefiaznej pohl'adavky, t.j. neddjde k spefiazeniu predmetu dusevného vlast-
nictva. Napriek tomu vSak na zaciatku exekicie tymto spdsobom musi byt predmet exekicie identifikovany jednoznacne,
pretoZe len tak mozno ur¢it’ osobu, s ktorou je (bude) povinny z titulu predmetu v prdvnom vztahu a voci ktorej ma (bude
mat’) povinny pohladavku.

V zmysle ust. § 117 EP exekiitor v upovedomeni o zacati exekicie predajom hnutelnych veci povinnému zakaze nakla-
dat’ s vecami, ktoré este len spiSe. V zmysle ust. § 118 ods. 1 EP sa upovedomenie o zacati exekiicie povinnému dorucuje
az pri vykonan{ sipisu. Ak povinny nie je pritomny pri vykonani stpisu, exekitor mu zasle upovedomenie o vykonani
stipisu nasledne. Logicky preto samotné upovedomenie o spésobe vykonania exektcie predajom hnutel'nych veci nemoze
obsahovat’ konkrétne urcenie veci, ktoré exekiitor este len ndjde, identifikuje a spiSe. Vzhl'adom na vyssie uvedené je tre-
ba zdroven uviest, Ze Ucinky zdkazu nakladania s konkrétnymi hnute'nymi vecami vo¢i povinnému nastandi az momen-
tom jeho obozndmenia s tym, ktoré jeho hnute'né veci boli spisané. Tieto dcinky teda nastani odovzdanim stpisného
hérku pri stpise, alebo doru¢enim upovedomenia o vykonanf{ stipisu v zmysle ust. § 118 ods. 1 EP.

zdkon (§ 83 aZ 85 EP) zdroven obsahuje opatrenia na zabezpecenie kontinuity vykondvania zrdZok v pripade zmeny
platitela mzdy alebo iného prijmu.

20

21

22

23
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z Gctu v banke, aj pri prikdzani inej peflaznej pohl'addvky exekitor povinnému zakazuje na-
kladat’ s pohl'addvkami len do vysky predmetu exekucného konania (§ 95 ods. 1 pism. b/, §
106 ods. 1 pism. b/ EP). Nakladanie s pohl'addvkami, prevySujicimi predmet exekducie, preto
nie je ucinkami exekucie dotknuté.

Pri upovedomeni o spdsobe vykonania exektcie je treba uviest’, Ze (na rozdiel od vSeobec-
ného upovedomenia o zacati exekiicie) je mozné jeho ndhradné dorucenie aj povinnému, kto-
1y je fyzickou osobou. ** Uginky konkrétneho inhibitéria teda mdZu nastat’ relativne jedno-
duchsie, ako ucinky inhibitéria generdlneho. Pred doru¢enim upovedomenia, obsahujiceho
konkrétny spdsob (a v pripadoch, uvedenych vyssie, aj konkrétny zexekvovany majetok) po-
vinnému vSak v pripade poruSenia inhibitéria povinnym moZno uvazovat len
o odporovatel'nosti tikonu.

Nésledok pripadného poruSenia zdkazu nakladat’ s konkrétnym majetkom povinnym je od-
liSny od poruSenia generdlneho inhibitdéria. Vychddzajic z ciel’a a ticelu exeku¢ného konania,
ako aj z vysSej zdvaZnosti porusenia zdkazu, sidna prax ustdlila ndsledok poruSenia inhibito-
ria in concreto v podobe absolitnej neplatnosti porusujiceho ukonu (R 44/2004). * Jedno-
znacny zaver sudnej praxe o absolitnej neplatnosti ikonu povinného, porusujiceho konkrétne
inhibitérium, zvySuje pravnu istotu oprdvneného a napomdha dosiahnutiu ciel'a exeku¢ného
konania. Ked’Ze aj v tomto konanf je relevantny casovy faktor, de lege ferenda by bolo vhod-
né, aby na absoldtnu neplatnost’ tikonu mohol ex offo prihliadnut' povereny sidny exekutor
akonat d’alej vo vztahu k dotknutému majetku. V Ceskej republike zdkonodarca vyjadril
abvs011216tnu neplatnost’ ukonu, ktory porusuje inhibitorium in concreto, vyslovne (§ 47 ods. 5
ER).

III. ARRESTATORIUM

Ako uz bolo uvedené v predchddzajicom vyklade, zexekvovanie konkrétneho majetku po-
vinného vyvoldva pri niektorych sposoboch vedenia exekucie aj d’al§i ndsledok (arrestato-
rium), smerujuici k zdkonom stanovenym tretim osobdm. Tento nésledok vznikd dorucenim
rozhodnutia sudneho exekiitora (prikaz na zacatie exekucie urenym spdsobom) oznacenej
tretej osobe a obsahuje pravne povinnosti tretej osoby, splnenie ktorych je nevyhnutnym
predpokladom reédlneho zabezpefenia exekicii podliehajiceho majetku povinného. Podla
platnej pravnej Upravy su takymito tretimi osobami platitel mzdy alebo iného prijmu (§ 66
ods. 1 pism. b/ a § 89 ods. 1 EP), banka (§ 95 ods. 1 pism. a/ EP), dlznik povinného (§ 106
ods. 1 pism. a/ EP), osoba voci ktorej md povinny tzv. iné majetkové pravo (§ 113, 113a EP),
obchodnd spolocnost’ alebo druzstvo (§ 113b ods. 2 pism. b/ ac/ EP), centrdlny depozitar
cennych papierov (§ 131 ods. 1 EP) a orgdn policajného zboru (§ 179a EP) *’. Nesplnenie

% Exekuény poriadok vyluGuje ndhradné dorugenie len v pripade upovedomenia o zagati exekiicie, adresovaného povinné-

mu, ktory je fyzickou osobou bez opravnenia na vykon podnikatel'skej ¢innosti (§ 49 ods. 1 a 2 EP). Ked’Ze pri doruco-
vani ostatnych rozhodnuti sidneho exekitora Exeku¢ny poriadok neobsahuje osobitni dpravu, uplatni sa lex generalis —
§ 45 a nasl. OSP.

Rozsudok Najvyssieho stidu Slovenskej republiky sp. zn. 5 Cdo 85/02 zo dna 25. jila 2002: ,,PoruSenie zdkazu nakladat’
s vecami spisanymi stidnym exekitorom, spocivajice v uzatvoreni zimennej zmluvy, ktorej predmetom st hnutel'né veci
pojaté do tohto stupisu, je porusenim zdkonnej povinnosti, ktoré ma za ndsledok neplatnost’ zimennej zmluvy.*“ Napriek
tomu, Ze predmetné rozhodnutie sa tyka hnutelnych veci, nie je dovod zaujat’ v pripade iného majetku povinného odlisny
pravny nézor.

Zaver o absoliitnej neplatnosti pravneho ukonu, ktorym povinny porusil zdkaz nakladat’ s cennymi papiermi vyslovil
Najvyssi sid Slovenskej republiky aj v Rozsudku sp. zn. 2 Obo 116/2009 zo dna 10. marca 2010. Aj ked’ v odévodnen{
rozhodnutia nespravne povazoval upovedomenie o zacati exekiicie predajom cennych papierov za vseobecné upovedo-
menie o zacati exektucie podl'a § 47 EP, sprdvne za relevantni povazoval skutocnost’, Ze sidny exekiitor zakdzal povin-
nému nakladat’ s konkrétnym majetkom.

V Ceskej republike voli stidny exekiitor spdsob vykonania exekiicie vydanim exekuéného prikazu. Specidlne inhibitérium
k majetku vznikd jeho uvedenim v exeku¢nom prikaze.

Orgédn policajného zboru de lege lata plni povinnosti pri exekucii prikazom na zadrZanie vodi¢ského preukazu. Tento
sposob vykonania exekicie je mozny len pri exekiicii na vymoZenie vyzivného (akéhokol'vek vyzivného, nielen vyZivné-
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zakonom stanovenych povinnosti tretej osoby je v stanovenych pripadoch sankcionovatel'né
formou tzv. poddlZnickej Zaloby zo strany opravneného.

Hoci to zédkon vyslovne ustanovuje len pri niektorych spdsoboch vykonania exekicie, su-
Cast'ou arestatdria je okrem povinnosti tretej osoby blokovat’ urcity majetok povinného aj stra-
ta prava povinného na dispoziciu s danym majetkom (strata prava na vyplatenie exekucii pod-
liehajucej Casti mzdy, exekicii podliehajucich prostriedkov na tcte povinného, exekucii pod-
liehajuicej inej penaznej pohladdvky, strata prdva na vyplatenie vyrovnacieho podielu alebo
podielu na likvidaénom zostatku, pozastavenie prava nakladat’ s cennym papierom atd’.).

V §Stadiu zabezpefenia majetku povinného je arestatorium v oboch jeho podobach potrebné
povazovat' za doCasné obmedzenie povinného (pricom je treba znovu zdoraznit’, Ze ide
0 obmedzenie len do vysky predmetu exeku¢ného konania, t.j. povinny nad’alej vol'ne naklada
napriklad s prevySujicou castou pohladdvky z Gc¢tu v banke a je mu vypldcand nepostihnuté
Gast mzdy, & iného prijmu). Zdroveii ide o dodasné obmedzenie tretej osoby. *° V d’aliom
procesnom postupe dojde bud’ vykonaniu exekicie konkrétnym spdsobom (a teda z pohladu
povinného k definitivnej strate zexekvovaného majetku), alebo k zruSeniu zabezpecenia ma-
jetku a vréteniu dispozi¢nych oprévneni povinnému *°. Vzhl'adom na (nezriedka zna&ny) ¢a-
sovy odstup medzi vykonanim bloka¢nych tikonov a redlnym vykonanim exekucie je namies-
te posudit’ otdzku pdsobenia arestatdria a inhibitéria na majetok, ktory povinny nadobudne po
zalati exekucie konkrétnym spdsobom.

IV. ARRESTATORIUM A INHIBITORIUM BUDUCEHO MAJETKU POVINNEHO
1. Znenie Exekuc¢ného poriadku

Pokial’ ide o majetok, pri ktorom je typovo pre vznik zdkazu nakladania s majetkom in
concreto nevyhnutnd okrem samotného zvolenia sposobu vykonania exektcie aj presnd iden-
tifikdcia majetku (t.j. hnutené veci *', nehnutelnost’, predmety prav duSevného vlastnictva,
obchodny podiel, cenné papiere *%), bude jedinym ndsledkom nadobudnutia ,,d’al§ieho majet-
ku* povinnym vznik generdlneho inhibitéria vo vztahu k tomuto majetku.

V pripade majetku, pri ktorom je pre vznik inhibitdria in concreto postacujuce jeho druho-
vé urcenie v upovedomeni o sposobe vykonania exektcie (oznacenie subjektu, voc¢i ktorému
m4d povinny exekvovatel'né pravo a druhu pravneho vztahu), t.j. mzda a iny prijem povinné-

ho pre maloleté diet'a). Cinnostou tejto tretej osoby nedochidza k blokdcii majetku povinného v pravom zmysle (vodié-
sky preukaz nie je majetkom povinného a, logicky, nedochddza k jeho speniazeniu), ale k vyvinutiu d’alSieho procesného
tlaku na povinného, smerujiceho k splneniu vymdhanej povinnosti. Ak pomind dévody zadrZania vodi¢ského preukazu
(povinny uhradil dlZzné vyZivné), exekitor bezodkladne vyda prikaz na vrdtenie vodi¢ského preukazu. Tento procesny
postup sa mdze v priebehu exekuéného konania opakovat'.

Uvedené je mozné pri exekiicii zrazkami zo mzdy a inych prijmov, prikdzanim pohl'adavky z Gctu v banke, prikdzanim
inej penaznej pohladavky, postihnutim iného majetkového prava (avsak len v pripade, kedy stidny exekitor postupuje
primerane podla ustanoveni o exektcii prikdzanim inej pefiaznej pohl'addvky) a exekicii na obchodny podiel (v pripade,
kedy dorucenim exeku¢ného prikazu zanikd dcast’ povinného v obchodnej spolo¢nosti a de facto sa exekvuje ndrok po-
vinného voci spolo¢nosti na vyplatenie vyrovnacieho podielu, alebo podielu na likvida¢nom zostatku). Vzhl'adom na to,
Ze ide o osobitny druh Zaloby, je potrebné k vymedzovaniu okruhu pasivne legitimovanych osob pristupovat’ restriktivne.
Tretiu osobu okrem uz uvedenych povinnosti obmedzuje aj zdkonny zdkaz zapocitania pohladdvky poddlznika voci
opravnenému (§ 109 ods. 1 EP pri poddlZnickej Zalobe; § 307 ods. 4 OSR pri vyplateni odpisanej pohladdvky z tétu
v banke oprdvnenému).

napr. platitel’ mzdy alebo iného prijmu vyplati zrazené a zadrzané sumy povinnému; banka umozni povinnému nakladat’
so zablokovanou sumou; dlznik povinného vyplati ind pefiazni pohladdvku povinnému; obchodna spolo¢nost’ vyplati
pripadny zadrZany vyrovnaci podiel alebo podiel na likvidacnom zostatku; centrdlny depozitdr umoZni povinnému nakla-
dat’ s cennymi papiermi.

ako vyplyva z predchddzajiceho vykladu, ndsledok exekicie v podobe inhibitorium in concreto pri mobilidrnej exekucii
nastdva az preukdzatelnou vedomost'ou povinného o tom, ktoré hnutel'né veci exekitor pojal do stpisu.
dematerializované cenné papiere sidny exekuitor identifikuje v upovedomeni o spésobe vykonania exekicie predajom
cennych papierov; zexekvovanie listinnych cennych papierov sa spravuje reZimom mobilidrnej exekicie (§ 131 ods. 1
EP).
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ho, pohl'addvka z Gc¢tu v oznacenej banke, ind pefiaznd pohladdvka oznaceného druhu voci
oznacenému dlZznikovi, mozno vyvodit’, Ze U€inky inhibitorium in concreto sa vzt'ahuju aj na
budice ndroky povinného. Samozrejme, na budiice ndroky povinného sa vztahuje aj arestatd-
rium.

Prikazom na zacatie exektcie zrazkami zo mzdy alebo inych prijmov sa platitel'ovi mzdy
alebo iného prijmu prikazuje, aby zacal vykondvat' zdkonom urcené zrdzky. Platite] mzdy
alebo iného prijmu bude vykondvat zrdzky aj zo mzdy (iného prijmu), splatnych
v nasledujucich obdobiach, a to az dovtedy, kym zrazend suma nedosiahne predmet exekucie.
Opakované vykondvanie zrazok implikuje § 65 ods. 1 pism. b/ EP, podla ktorého sidny exe-
kutor platitel'ovi prikazuje, aby zrdzky vykondval a zrazené sumy nevypldcal; opakom by bol
v singuléri formulovany prikaz, aby zrdzku vykonal a zrazend sumu nevyplatil.

Pokial’ ide o prikdzanie pohl'addvky z uctu v banke, arestatérium a inhibitérium, formulo-
vané v prikaze na zacatie exekucie (§ 95 ods. 1 a 3 EP), sa vztahuji na celd vySku vymahane;j
pohladdvky, jej prisluSenstva a trov exekucie. UZ z tohto znenia mozno vyvodit’, Ze vyznace-
nd blokdcia na ucte povinného mdze byt vyssia, ako je aktudlny stav na dcte povinného. 3
Naviac, podl'a vyslovného znenia § 98 EP sa rozhodnutia sidneho exekitora vztahuju aj
na sumy, ktoré dojdu na tcty povinného po doruceni prikazu na zacatie exekicie.

Utinky arestatéria, vzniknutého doruéenim prikazu na zalatie exekiicie prikdzanim inej
penaznej pohl'adavky, sd pro futuro formulované odlisSne. Podl'a § 105 ods. 2 EP sa arestat6-
rium vztahuje aj na pohladdvku, ktord sa stane splatnou v budicnosti, ako aj na pripady, ked’
budi povinnému v budicnosti postupne vznikat’ ¢iastkové pohl'addvky z toho istého pravneho
dovodu.

Gramatickym a logickym vykladom dospievame k zaveru, Ze tak pri exekucii prikdzanim
pohladdvky z ictu v banke, ako aj pri exekucii prikdzanim inej penaznej pohl'adavky sa usta-
novenia upravujice pro futuro Ginky zexekvovania pohladavky (§ 98 a § 105 ods. 2 EP)
vztahuju na pripadné budice pohl'addvky z pradvneho vzt'ahu, ktory existoval v ase doruce-
nia prikazu na zacatie exekucie. Podl'a gramatického vyznamu uvedenych ustanoveni sui teda
inhibitériom a arestatériom postihnuté len pravne vztahy, existentné v Case zaCatia pdsobenia
ucinkov dorucenia rozhodnutia sudneho exekutora. Podobna je prdvna uprava a jej vyklad
v Ceskej republike. **

Trvanie ucinkov prikazu na zacatie exekicie a exekucného prikazu aj na naroky povinného
z iného pravneho vztahu, ktory vznikol neskor, st expressis verbis rieSené len pri zraZkach zo
mzdy ainych prijmov, ato uréenim povinnosti pre povinného, platitela mzdy a ,,nového*
g)slatitel’a mzdy na zachovanie kontinuity zrdZok pri zmene platitela mzdy alebo iného prijmu.

K odlisSnému zédveru o otdzke pdsobenia arrestatoria na budice pohladdvky povinného
zUctu v banke dospel Ustavny sud Slovenskej republiky vo svojom Naleze ¢k. I.US
255/2010-36 zo dia 30. juna 2011.

" na druhej strane, banka neblokuje t&et, ale prostriedky na fiom, preto ak je zostatok na téte povinného vyssi,

ako predmet exektcie, povinny s prevySujicou sumou vol'ne naklada.

V Ceskej republike stéle pretrvava dualita sidneho vykonu rozhodnutia podla Siestej asti Ob&anského soudniho Fadu
a exekuéného konania podla Exekuéniho ¥ddu. Prevazna Gast’ reguldcie je obsiahnutd v OSR vo vztfahu lex generalis k
ER. Ak m4 byt exekiiciou postihnutych viac détov povinného, musi byt v exekuénom prikaze (ER) alebo v uzneseni
o nariaden{ vykonu rozhodnutia (OSR) uvedené ich poradie, &o logicky predpokladé identifikéciu exekiiciou postihova-
nych tétov (§ 304 ods. 1 OSR). Utinky arestatéria konéia uplynutym doby Siestich mesiacov od doruéenia vyrozumenia
o pravoplatnosti uznesenia o nariadeni vykonu rozhodnutia, resp. exekuéného prikazu banke (§ 306 ods. 1 OSR). Pozri aj
SVOBODA, K., SMOLIK, P., SINOVA, R. a kol.: Ob&ansky soudni #id. Komentaf. 1. vydani. Praha: C.H. Beck, 2013,
s. 1025 a nasl., s. 1043.

* §§83 a7 86 EP.
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2. Rozgirujiica doktrina Ustavného stidu SR

Ustavny stid Slovenskej republiky v konani sp. zn. 1.US 255/2010 o tstavnej staZnosti po-
sudzoval limity pdsobenia arestatéria pri exekucii prikdzanim pohl'addvky z Gctu v banke.
Ustavna staznost’ smerovala proti rozhodnutiam odvolacieho a dovolacieho stidu v konani o
poddlZnickej zalobe, podanej opravnenym proti banke povinného.

Opravneny videl poruSenie povinnosti zo strany banky v tom, Ze banka napriek doru¢ené-
mu prikazu na zacatie exekucie prikdzanim pohladdvky z ictu v banke umozZnila povinnému
nakladat’ s peflaZznymi prostriedkami, ktoré boli bankou pripisané na ic¢et povinného po doru-
¢eni rozhodnutia sidneho exekitora. Z pohl'adu zamerania tohto prispevku bola v danom pri-
pade vyznamnou skutoc¢nost’, Ze prostriedky boli pripisované na ,,nové Gcty“, t.j. icty, ktoré si
povinny v banke zriadil po doruceni prikazu na zacatie exekucie. Banka blokovala prostriedky
len na dctoch, ktoré mal povinny zriadené ku dnu dorucenia prikazu na zacatie exekucie.
Ked'Ze povinny odklonil platby na dcty, zriadené po vzniku arestatéria, prichddzajice platby
banka nezablokovala a po doruceni exeku¢ného prikazu z Gctov povinného neodpisala
a nepoukdzala opravnenému. Okresny sud poddlZnickej Zalobe vyhovel, odvolaci stid napad-
nuty rozsudok zmenil tak, Ze zalobu zamietol a dovolaci sid dovolanie opravneného zamietol.

Zakladnou otdzkou, ustavni konformnost’ postdenia ktorej dstavny sid posudzoval, bol
vyklad ustanovenia § 98 Exeku¢ného poriadku, v zmysle ktorého prikaz na zacatie exekucie
a exekucny prikaz sa vztahuji aj na sumy, ktoré dojdu na Gty povinného po tom, ked’ sa
banke dorucil prikaz na zacatie exekicie. Podl'a ndzoru opravneného (s ktorym sa stotoznil
prvostupiovy suid) sa arestatérium vztahuje nielen na ucty, ktoré mal povinny v banke zria-
dené v den dorucenia prikazu na zacatie exekucie, ale aj na ucty, ktoré si povinny v banke
zriadil po tomto momente. *° Podl’a ndzoru banky (s ktorym sa stotoZnil odvolaci aj dovolaci
sud), sa arestatorium na tzv. nové Gcty nevztahuje.

Orgén ochrany tustavnosti dospel k zdveru, Ze vyklad § 98 EP, aplikovany vSeobecnymi
sidmi v opravnych konaniach, bol striktne formdlny a tdstavne neudrzateny. Ako Ustavny
sid uviedol, ,,vyklad ustanovenia § 98 Exeku¢ného poriadku, ktory uplatnil najvyssi sud v
napadnutom rozsudku, de facto kladie na exekitora neprimerant poziadavku neustélej kontro-
ly eventudlnej existencie novozriadenych tctov na ucely ich zablokovania na podklade prika-
zu na zacatie exekucie, ¢im robi pravo stazovatel’ky na uspokojenie jej judikovanej pohla-
davky exekiciou prikdzanim uctu v banke nereédlnou, iluzérnou®. 7 Ukel exekuéného kona-
nia, ktory udstavny sud vidi v redlnej ochrane judikovaného prdava oprdavneného, je teda
v danom pripade moZzné dosiahnut’ len extenzivnym vykladom uvedeného ustanovenia.

V nadviznosti na nazor Ustavného stidu SR k otdzke arestatéria budiicich tGétov povinného
v banke logicky vyvstdva otdzka, ¢i sa arestatérium vzt'ahuje aj na nové pravne vztahy po-
vinného, z ktorych vzniknu iné petlazné pohl'addvky povinného. Arestatérium inych buddcich
penaznych pohl'addvok upravuje § 105 ods. 2 EP odliSnym spdsobom (,,Takto sa postupuje aj
v pripade, ak pohl'addvka povinného sa stane splatnou az v budicnosti, ako aj v pripade, ak
povinnému budud Ciastkové pohladdvky postupne vznikat z toho istého pravneho dévodu
v budicnosti*). Prvd ¢ast’ ustanovenia rozsiruje arestatérium na pohladdvky, ktoré sa stand
splatnymi az v buddcnosti, ¢o zdoraznuje, ze pohl'addvka nemusi byt v Case dorucenia prika-
zu na zacatie splatnd. Téato skuto¢nost’ je vSak zrejmd aj z ust. § 108 ods. 2 EP (arg. a maiori
ad minus — ak nesplatnost’ pohl'addvky bréni len jej vyplateniu opravnenému, ktoré je sekun-
ddrne, nemdze branit’ jej arestatoriu, ktoré vyplateniu predchddza a je jeho nevyhnutnym

% Nevedno preco, vieobecné siidy v danom konani vymedzili rozhodujtice obdobie ako ¢asovy tisek od dorugenia prikazu

na zacatie exekicie do dorucenia exeku¢ného prikazu na vykonanie exektucie prikdzanim pohladdvky z tGctu v banke.
Nebol ziadny logicky dovod neuvazovat’ aj o ¢ase po doruceni exekuéného prikazu. Prave naopak, podl'a znenia samot-
ného § 98 EP sa arestatorium vztahuje aj na sumy, pripisané po doruceni exeku¢ného prikazu.

37 Nalez Ustavného stdu Slovenskej republiky &.k. L.US 255/2010-36 zo diia 30. jiina 2011, bod 33.
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predpokladom). Zdkonné ustanovenie, podla ktorého sa arestatérium vztahuje aj na pohla-
davky povinného, ktoré v Case zacCatia pdsobenia arestatdria nie su splatné, by bolo mozné
extenzivnou metddou (sledujic podobny ciel’, ako dstavny sid v pripade § 98) vylozit’ tak, Ze
sa toto arestatorium vztahuje aj na pohl'adavky, ktoré v ¢ase dorucenia prikazu sidneho exe-
kutora eSte nevznikli, pretoZe eSte neexistuje ani pravny vzt'ah, z ktorého tieto pohl'addvky
vzniknd. *® V tom pripade by v8ak druhd &ast’ ustanovenia § 105 ods. 2 EP predstavovala
,krok spit* — ak sa arestatérium vztahuje aj na pohl'addvky z pravnych vztahov, ktoré eSte
len vzniknud v budicnosti, na¢o ndsledne regulovat’, Ze sa arestatérium vztahuje aj na budice
pohladdvky z uz existujicich pravnych vztahov? Ani extenzivny vyklad prdvnej normy ne-
moze byt v rozpore s vykladom logickym. Preto dochddzame k zdveru, Ze pri exekucii prika-
zanim inej penaznej pohladavky sa arrestatorium pro futuro vztahuje len na pohladdvky
(buduce, ¢i existujice ale eSte nesplatné) z pravnych vztahov, ktoré existovali v ¢ase doruce-
nia prikazu na zacatie exekucie dlZznikovi povinného. Postihnutie inych penaznych pohlada-
vok povinného z jeho budicich pravnych vzt'ahov s dlZznikom bez potreby vydédvania d’alSich
prikazov na zacatie exekicie preto bude moZzné len po zmene pravnej upravy.

V.ZAVER

Inhibitérium, vyvolané doru¢enim upovedomenia o zacati exekicie povinnému, je gene-
rédlnym inhibitériom, CiZe vyvoldva ucinky voci vSetkému exekvovateI'nému majetku povin-
ného (s vynimkou vyplaty pohl'addvky v hotovosti, alebo bezhotovostnym prevodom). Zaver,
odlisny od jeho generdlneho ponimania, by podl’a naSho nizoru odporoval legdlnemu textu,
ako aj ucelu a ciel'u exekuéného konania.

PoruSenie generédlneho zdkazu nakladania s majetkom vyvoldva de lege lata nasledok
v podobe odporovatel'nosti tohto tikonu. Tento ndsledok moZzno do budicna akceptovat’ len so
zmenami. Vzhl'adom na pozitivhu vedomost’ povinného o prebiehajicom exeku¢nom konani
je de lege ferenda namieste uvazovat o tom, aby sa vyrazne zjednoduSila dékaznd pozicia
opravneného napriklad tym, Ze by opravneny nemusel dokazovat’ imysel povinného (ten je —
ak povinny z vytazku tkonu neuspokoji vyméahant pohl'addvku — jasny), jeho vzt'ah k osobe,
majuicej z ukonu prospech, ani vedomost’ Zalovaného o timysle povinného. V opacnom pripa-
de by bola vhodnejSia ¢eskd koncepcia relativnej neplatnosti porusujiceho tkonu povinného.
V pripade, ked’ povinny svojim tikonom dplne znemoZni uspokojenie vymdhanej pohl'adavky
(napriklad scudzi vSetok relevantny majetok a sidny exekutor tito skuto¢nost’ zdokumentuje)
by bol vhodnejsi nasledok poruSenia generdlneho inhibitéria v podobe absolutnej neplatnosti
ukonu.

Absolitna neplatnost’ tikonu, ktorym povinny porusil inhibitorium in concreto, nepochyb-
ne posobi na povinného preventivnym spdsobom, a zaroven ho niti dosiahnut’ skoncenie po-
sobenia restrikénych ucinkov, vyvolanych prebiehajicou exekuciou, t.j. dosiahnut’ skoncenie
exeku¢ného konania. Opravnenost’ kategorického zdveru o absolitnej neplatnosti ikonu po-
vinného vSak vyvstdva v pripade neskorSieho vyslovenia nepripustnosti exekucie a nasledné-
ho zastavenia exekicie (¢i dokonca celého exeku¢ného konania) z dovodov, ktoré boli pri-
tomné uZ pred vznikom inhibitoria in concreto.>® Trvanie na absoldtnej neplatnosti dkonu,
odporujuceho inhibitériu, ktoré vzniklo neopravnene, by bolo prili§ formalistické
a odporujiice zmyslu tohto instititu. * Pre zvySenie pravnej istoty by preto bolo vhodné ex-

¥ konstrukcia je totoZnd s vykladom § 98 EP, podanym organom ochrany tstavnosti — exekiicia prikdzanim pohladdvky

z ictu v banke sa vztahuje aj na pohl'addavky povinného voci banke, ktoré vzniknd v budicnosti pripisanim prostriedkov
na tcet (a teda z prdvneho vztahu), ktory este len vznikne.

prikladom mdZe byt situdcia, kedy mal exekucny std zistit’ nepripustnost’ konania uz pri posudzovani Ziadosti sidneho
exekutora o udelenie poverenia na vykonanie exekicie (nespdsobily exekucny titul, nepreukdzané pradvne ndstupnictvo
apod.).

4 K tomu pozri aj KASTKOVA, M. a kol.: Exekuéni ¥4d. Komentaf. 3. Vydani. Praha: C.H. Beck, 2013, s. 305.
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pressis verbis upravit’ ndsledok poruSenia konkrétneho inhibitéria v Exeku¢nom poriadku, o
vCitane vynimky, reflektujticej niektoré dovody zastavenia exekucie (§ 57 EP).

Pokial’ ide o arrestatorium, tento institit vo vztahu k existujicemu majetku povinného je
de lege lata vyhovujtci.

v

Vo vztahu k buddcemu majetku povinného je kl'icovou aplikovatelnost’ extenzivnej dok-
triny Ustavného sidu SR (pri pohladdvke z tétu v banke logickej a vitanej) na ostatné druhy
budiiceho majetku povinného. Pdsobenie ucinkov arestatdria na budiici majetok povinného
bez nutnosti d’alSej lustrécie, zistenia a zablokovania majetku by eliminovalo moznost’ povin-
ného obStruovat’ konanie a brdnit’ uspokojeniu vymahanej pohl'addvky (povinnému dnes nic¢
nebréani ukoncCit’ pravny vztah, z ktorého vznikaji pohl'addavky a iniciovat’ novy pravny vztah,
pohladdvky z ktorého pdvodnym arestatériom pokryté nie sti). Obdvame sa vSak, Ze bez zme-
ny znenia § 105 ods. 2 EP (pripadne d’alSich ustanoveni, ak by arestatorium a inhibitorium
malo postihovat’ aj iny budici majetok povinného) tento extenzivny vyklad nie je mozné apli-
kovat inde, ako pri prikdzani pohl'addvky z Gctu v banke.

KEUCOVE SLOVA
exekucné konanie, vymoziteI'nost’ prava, arestatérium, inhibitérium, prikdzanie pohladavky,
budiici majetok povinného

KZUCOVE SLOVA
executional proceedings, efficiency of the enforcement of law, arrestatorium, inhibitorium,
garnishment, future property of debtor
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PODMIENKY UKLADANIA DETENCIE

CONDITIONS OF DETENTION IMPOSITION

Simona Ferencikovd, Juraj Ferencik, ml.
Univerzita Pavla Jozefa Safdrika v Kosiciach, Prdvnickd fakulta

ABSTRAKT

V tomto prispevku autori poukazujii na teoretické a aplikacné problémy tykajiice sa zdkon-
nych podmienok ukladania a vykonu ochranného opatrenia- detencie v podmienkach Sloven-
skej republiky. Autori analyzuju najmd hmotnoprdvne podmienky ukladania detencie v zmysle
normativneho znenia platného Trestného zdkona, no za vyuZitia komparativnej metody aj
v zmysle normativneho znenia predchddzajiicej trestnoprdvnej upravy. Suicasne poukazuju na
stdale aktudlnu problematiku realizdcie trestnoprdvnej sankcie v detencnom ustave
v podmienkach Slovenskej republiky. V zdvere analyzujii podmienky ukladania a vykonu psy-
chiatrickej liecby odsiideného, ktory psychicky ochorel vo vykone trestu, v zmysle madarskej
trestnoprdvnej upravy. V tejto suvislosti upriamuji pozornost na realizdciu psychiatrickej
liecby v Justicnom pozorovacom psychiatrickom tistave so sidlom v Budapesti.

ABSTRACT

In this article the authors point on theoretical and practical problems related to the legal
conditions of imposition and enforcement of protective measure- detention in the legal condi-
tions of Slovak republic. The authors analyze mainly substantive legal conditions of imposi-
tion of detention according the Slovak Criminal Code and compare at the same time the pre-
vious legislation of Criminal Code. The authors point on actual issue related to the enforce-
ment of criminal sanction in special institute for detention in Slovak republic. At the conclu-
sion the authors analyze legal conditions of imposition and enforcement of psychiatric treat-
ment related to the person in prison according Hungarian legislation. Within this context they
target the enforcement of psychiatric treatment in Judicial Observational Psychiatric Institute
in Budapest.

1.UVOD

Ochranné opatrenia predstavuju jeden z druhov trestnopravnych sankcii, ktorymi sa zabez-
pecuje ochrana zdujmov chranenych Trestnym zdkonom. Legdlna definicia ochranného opat-
renia vyplyva priamo z normativneho znenia Trestného zdkona, kde v ust. § 31 ods. 1 sa uvé-
dza, Ze trest a ochranné opatrenie je pravnym nésledkom trestného Cinu a ¢inu inak trestného.
V prvom rade mozno z uvedeného ustanovenia nepochybne vyvodit’ zéver, Ze v podmienkach
Slovenskej republiky existuji dva druhy trestnopravnych sankcii ako paralelne existujice
sankcie, a to tresty a ochranné opatrenia. V druhom rade moZzno vyvodit’ zdver, Ze ochranné
opatrenie je pravnym ndsledkom trestného ¢inu a ¢inu inak trestného, ktorého uloZenie pri-
chéddza do dvahy nielen v pripade trestne zodpovednych péachatelov, ale aj v pripade pachate-
I'ov ¢inov inak trestnych, teda pachatel’ov trestne nezodpovednych pre nedostatok veku alebo
pre nepricetnost’ ¢i osdb, ktoré nemozno vdbec trestne stihat’.

Podstata ochranného opatrenia taktiez vyplyva priamo z ustanoveni Trestného zdkona.
Ustanovenie § 31 ods. 3 Tr. zdk. explicitne uvddza, Ze ochranné opatrenie je ujma na osobnej
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slobode alebo majetku odstideného alebo inej osoby, ktord moéze podla Trestného zdkona
ulozit’ len sid v zdujme ochrany spolo¢nosti pred trestnymi ¢inmi a ¢inmi inak trestnymi. Aj
ked’ ujma sposobend uloZenim a vykonom ochrannych opatreni nie je ich funkénou zlozkou,
napriek tomu ochranné opatrenia ¢asto mozu byt’ citelnejSim postihom ako pripadné ulozenie
trestu (napriklad ¢asovo neobmedzené ustavné ochranné lieenie). VSeobecne vSak plati, zZe v
pripade ochrannych opatreni sui rozhodujice iné zlozky posobenia trestnopravnej sankcie (na-
priklad terapeuticka zlozka v pripade ochranného lie&enia).'

Ustanovenie § 33 Tr. zdk. je stelesnenim zdsady nulla poena sine lege, pretoZze obsahuje
taxativny vypocet jednotlivych druhov ochrannych opatreni, ktoré mozno v naSich podmien-
kach ulozit’ za spachany trestny €in alebo €in inak trestny. K uvedenym druhom ochrannych
opatreni zarad’ujeme:

- ochranné lieCenie (§ 73 Tr. zak.)

- ochrannd vychova (§ 75 Tr. zak.)

- ochranny dohl'ad (§ 76 Tr. zék.)

- detencia (§ 81 Tr. zdk.)

- zhabanie veci (§ 83 Tr. zak.)

- zhabanie penaznej Ciastky (§ 83a Tr. zdk.)
- zhabanie majetku (§ 83b Tr. zdk.)

Pri ukladani ochrannych opatreni sa sid spravuje predovsetkym potrebou ochrany spoloc-
nosti a prihliada pritom najmé na potrebu lieCenia, vychovy alebo doviSenia napravy pachate-
I'a alebo inej osoby. Ochranné opatrenie preto neobsahuje morélne odstidenie ¢inu, ktorym by
bolo podmienené.

II. DETENCIA V SLOVENSKOM PRAVNOM PORIADKU

Medzi inStituty, ktoré do nasho pravneho poriadku zaviedla rekodifikacia trestného prava,
patri inStittit detencie ako druh ochranného opatrenia. Ide o druh trestnoprdvnej sankcie, ktora
poskytuje ochranu spolo¢nosti pred pachatel'mi, ktorym bola vo vykone trestu odiatia slobo-
dy zistend duSevna porucha, ktord je podl'a odborného lekarskeho posudku nevylieCiteI'na
aich pobyt na slobode je aj s prihliadnutim na spachand trestnd Cinnost’ pre spolo¢nost’ ne-
bezpecny, prostrednictvom ich dplnej izoldcie od spoloc¢nosti, a to v detenénom ustave. Platny
Trestny zdkon tak uspokojil dlhé roky trvajiice volanie odbornej psychiatrickej verejnosti po
zriadeni deten¢nych dstavov najmi z dovodu, Ze niektoré duSevné poruchy nemoZzZno terapeu-
ticky ovplyvnit’, ale tieto poruchy podmienuji u svojich nositelov pachanie trestnej ¢innosti.
Jedinci trpiaci uvedenymi poruchami, umiestneni v psychiatrickych dstavnych zariadeniach,
svojou agresivitou alebo inou nebezpecnou aktivitou predstavuji nebezpecenstvo pre spolu-
pacientov a pre oSetrujuci persondl a kvoli nedostatocnému strazeniu zdravotnickych zariade-
ni aj pre spolocnost’, naviac ich dlhodoby pobyt bez Sance na zlepSenie psychického stavu
vyvoldva u oSetrujiceho zdravotnickeho persondlu pocity zbytoCnosti a frustriacie. Detencia
tak znamend kvalitativnu zmenu v starostlivosti o takto postihnutych jedincov, lebo riesi naj-
mi otdzku bezpetnosti.?

Potreba vytvorenia takéhoto instititu vyplynula z toho, Ze na mnohé pripady pachatel'ov
duSevne chorych ¢i inak psychicky naruSenych nebolo mozné efektivne aplikovat’ ustanove-
nia o ochrannom lieCeni. Ciel'om tejto Gpravy bolo teda zvysit' ochranu spolo¢nosti a jej Cle-
nov pred nebezpecnymi pachate'mi zdvaznej trestnej ¢innosti, u ktorych iné ochranné opatre-

! JELfNEK, J. akol.: Trestni prdvo hmotné. Obecnd Cdst. Zvldsini ¢dst. Praha: Linde Praha, 2005, 794 s. ISBN: 80-7201-
533-8.5.396

2 MENCEROVA, 1. - TOBIASOVA, L. - TURAYOVA, Y. akol.: Trestné prdavo hmotné. Vseobecnd ¢ast. Samorin: Heu-
réka, 2013, 478 s. ISBN 978-80-89122-86-8. s. 397- 398.
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nia zlyhali alebo neboli G¢inné.’> VzhFadom na absenciu samotného deten¢ného dstavu
v naSich podmienkach vSak moZno v pripade dusevne chorych ¢i inak psychicky narusenych
pachatel'ov toho Casu realizovat’ de facto len ochranné liecenie.

III. PODMIENKY UKLADANIA DETENCIE V SLOVENSKEJ REPUBLIKE

Zakonné podmienky hmotnopravneho charakteru, teda podmienky pre uloZenie detencie
ako ochranného opatrenia upravuje Trestny zdkon v ustanoveniach § 81 a § 82.

Podl’a ust. § 81 ods. 1 T. zdk. ak je odsidenému vo vykone trestu odiiatia slobody zistena
duSevna porucha, ktord je podl'a odborného lekdrskeho posudku nevylieciteI'nd (napriklad
schizofrénia, senilnd demencia, Specifickd porucha osobnosti; pritom ide o relativnu nevylie-
Citel'nost’, pri ktorej treba prihliadat’ na mozZnosti rozvoja lekdrskej vedy i na fakt, Ze kazdy
Zivy organizmus je teoreticky schopny liecby, ¢o plati najmi pri duSevnych chorobéch, aj ked’
sa takdto moznost’ v konkrétnom pripade zd4 byt malo pravdepodobnd) a jeho pobyt na slo-
bode je aj s prihliadnutim na spdchand trestni ¢innost’ pre spolo¢nost’ nebezpecny, sid na
ndvrh prokuratora alebo riaditel'a dstavu na vykon trestu prerusi vykon trestu odnatia slobody
a nariadi jeho umiestnenie v deten¢nom tstave. V zmysle tohto ustanovenia je dlohou deten-
cie ochrana spolo¢nosti a jej ¢lenov pred tymi pachatel'mi, ktori poc¢as dlhodobého vykonu
trestu odnatia slobody evidentne a preukdzatel'ne ochoreli na nevylie¢iteI'nd dusevnu poruchu
(duSevni chorobu ako t'azké duSevné ochorenie a dusevnd poruchu) a je tu obava, Ze aj po
vykone trestu odiatia slobody d’alej pretrvdva nebezpecenstvo, Ze by mohli spachat’ obzvlast
zavazny zlogin.* Doba pobytu v detencnom ustave sa do vykonu trestu odnatia slobody neza-
pocitava.

Predchddzajica pravna dprava ucinnd do konca augusta 2011 v ust. § 81 ods. 1 Tr. zék.
pouzivala namiesto pojmu dusevnd porucha pojem dusevna choroba.” Predmetné ustanovenie
sa tak mohlo vztahovat’ len na pachatel'ov trpiacich tazkym duSevnym ochorenim, dusevnou
chorobou, ako st psychdzy. Psychdzy predstavuji chorobu, ktort vyvoldva suhra vnutornych,
teda endogénnych faktorov, ako st napriklad dedi¢nost’, konstiticia, pricom vonkajsie udalos-
ti m&Zu pdsobit’ ako spistace tejto sthry vnitornych faktorov. Samotny pobyt v rdmci tstavu
na vykon trestu odnatia slobody v nitenej izolacii od spolocnosti, kde sa musi odsideny pri-
sposobit’ reZimovému poriadku, mdze pdsobit’ na predispozicie pichatela ako stimulant
a prvok ich aktualizéacie. Psych6zy su tazké dusevné ochorenia, pri ktorych je naruseny nor-
malny vyvin osobnosti, je uZ duSevnym ochorenim v pravom zmysle slova. Ide o psychické
ochorenie sprevddzané halucindciami a bludmi, ktoré sui spolo¢ne oznacované ako psychotic-
ké prejavy. Psychéza podstatnym spdsobom meni schopnost’ reagovat’ na podnety a spravanie
a naruSa rozpozndvacie a ovladacie schopnosti postihnutého, ¢o mé z trestnopravneho hl'adi-
ska vyznam pri posudzovani jednej z podmienok trestnej zodpovednosti- pricetnosti (z tohto
pohl'adu presnejsie nepriCetnosti, resp. zmensenej pricetnosti).

Predchddzajica pravna uprava vylucovala z okruhu moZnych péachatelov, u ktorych by za
splnenia zdkonnych podmienok prichddzalo do tvahy uloZenie detencie, najméd akcentované
osobnosti, teda pachatel'ov so Specifickou poruchou osobnosti (psychopatia). Psychopatiu
nemozno expresis verbis povazovat’ za chorobu, nie je povaZzovand za ,,pravé* dusSevné ocho-
renie. Vic¢Sina odbornikov sa zhodla v ndzore, Ze psychopatiu je potrebné chapat’ ako asociél-
nu poruchu osobnosti, ktord na rozdiel od psych6z nie je ochorenim. V etioldgii psychopatie

3 KOLESAR, J.: Sankcie v trestnom prdve. Prievidza: Citicom, 2010, 219 s. ISBN 978-80-89433-02-5.5. 173

4 Porovnaj SAMAS, O. - STIFFEL, H. - TOMAN, P.: Trestny zdkon. Struény komentdr. Bratislava: [URA EDITION,
2006, 884s. ISBN: 80-8078-078-1.s. 187

K uvedenej zmene doslo novelou Trestného zakona ¢. 262/2011 s t€innost'ou od 1.9.2011. Podl'a dévodovej spravy doslo
k spresneniu textu zdkona a pojmov v sulade s poZiadavkami praxe.
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zohravaji dlohu biologické faktory (dedi¢nost’, konstitidcia, aktivita) za sicasného pdsobenia
psychosocidlnych faktorov, ako su rodinné prostredie a vychova.

Pojem ,,psychopat® je v sicasnosti zneuzZivanym pojmom vyznievajicim znacne odsudzu-
juco, ked’ze ma skor charakter ,,naddvky* ako duSevnej poruchy. Preto sa v tomto prispevku
priklonime k pouzivaniu synonymického pojmu ,,akcentovand osobnost™‘. Akcentovana osob-
nost je v podstate zdravy clovek vnimajici realitu, ktord ho obklopuje, normélne.
U akcentovanej osobnosti sa v priebehu Zivotného cyklu objavujui a striedaji obdobia norma-
lity a tzv. obdobia dekompenzécie. Ide o obdobie, kedy sa u jedinca s vadou charakteru eSte
viac zvyraznuji psychopatické Crty, prevazne Crty negativneho charakteru. Efektivnost
v liecbe v zmysle tplného odstranenia psychopatickych aspektov neprindSa ani samotna psy-
choterapia. Jej ti¢inky badat’ len v smere utlmovania uvedenych priznakov, ich elimindcie, ale
nie uplného odstranenia.

Uvedend osobitnd kategéria padchatelov md znacny podiel na pachani najmi nésilnej trest-
nej ¢innosti. AZ do konca augusta 2011 bolo moZné akcentované osobnosti postihnit’ iba za
situdcie, Ze by pachatel'ovi- akcentovanej osobnosti bolo ulozené ochranné liecenie pri aplikd-
cii ust. § 73 ods. 2 pism. a) Tr. zdk. (vychddzajme zo skuto¢nosti, Ze nejde o trestne nezodpo-
vedného pdchatel’a, ktorému by bolo za kumulativneho splnenia podmienky nebezpecnosti
pobytu na slobode pre spolocnost’ uloZené ochranné lieCenie obligatérne) a ust. § 81 ods. 2 Tr.
zdk., ktoré ustanovuje, Ze ak sa pachatel’ imyselného trestného ¢inu odmieta podrobit’ vykonu
ochranného liecenia, alebo u ktorého ochranné liecenie neplni svoj ticel pre negativny postoj
pacienta a zaroven je pobyt tohto pacienta na slobode nebezpecny, mdze sud pred skonenim
vykonu trestu odnatia slobody rozhodnit’ o umiestneni do deten¢ného ustavu. Aj ked’ ide
o fakultativnu moZnost’ sidu, je mozné z tohto ustanovenia vyvodit’ subsididrny charakter
detencie k ochrannému lieCeniu. Platnd pravna Uprava vSak umoziuje uz priamo aplikiciu §
81 ods. 1 Tr. zdk., ked’Ze namiesto pojmu dusevna choroba uz pouZiva pojem Sir$i- duSevna
porucha.

Podl’a ust. § 81 ods. 2 Tr. zdk. sid moZe pred skoncenim vykonu trestu odnatia slobody
rozhodniit’ o umiestneny do deten¢ného ustavu aj takého pachatel’a, ktory sa odmieta podrobit’
ochrannému lieCeniu alebo u ktorého ochranné lieCenie pre negativny postoj pacienta neplni
svoj ucel a ktorého pobyt na slobode je pre spolocnost’ nebezpecny; pachatel’ sa umiestni do
detenc¢ného tdstavu po vykone trestu odnatia slobody (na rozdiel od prvého odseku). V zmysle
daného ustanovenia je potrebné zabezpecit’ ochranu spolocnosti aj pred tymi pachatel'mi, ktori
sa odmietajui podrobit’ ochrannému lieCeniu, ako aj pred pachatel'mi, u ktorych ochranné lie-
cenie pre ich negativny postoj neplni svoj ucel a pritom ich pobyt na slobode je nebezpecny
(ide najmaé o péachatelov, ktori pod vplyvom ndvykovych latok pachaju trestné Ciny). Zakonné
podmienky podobne ako v prvom odseku musia byt dané kumulativne. Suid pred skocenim
vykonu trestu odiatia slobody fakultativne rozhoduje o umiestneni pachatela imyselného
trestného ¢inu do deten¢ného ustavu, ktory sa odmieta podrobit’ ochrannému lieceniu alebo
jeho negativny postoj znemoziuje dosiahnut’ icel ochranné liecenia, jeho pobyt na slobode je
nebezpecny, priCom samozrejme existuji dévody na uloZenie ochranného lieCenia a ochranné
liecenie muselo byt ulozené podla § 73 ods. 1 alebo ods. 2 Tr. zdk., alebo nebolo ulozené
z dévodov podla § 73 ods. 3 Tr. zdk..°

Podl’a ust. § 81 ods. 3 Tr. zdk, ak to povaZzuje sud za potrebné, moze pred skoncenim vy-
konu trestu odnatia slobody rozhodnit’ o umiestneni do detencného tstavu aj pachatela zloci-
nu spachaného zo sexudlneho motivu alebo pachatela, ktory opédtovne spacha obzvlast zavaz-
ny zloCin; pachatel’ sa umiestni do deten¢ného dstavu po vykone trestu odnatia slobody. Sud
aj vtomto pripade pred skonc¢enim vykonu trestu odnatia slobody fakultativne rozhoduje

Porovnaj BURDA, E. - CENTES, J. - KOLESAR, J. - ZAHORA, J. a kol.: Trestny zdkon. Vieobecnd cast, Komentdr. 1.
diel. 1. vydanie. Praha: C. H. Beck, 2010, 1130 s. ISBN: 978-80-7400-324-0. s. 541- 542
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o umiestneni do deten¢ného tustavu pdchatela zlo¢inu spachaného zo sexudlneho motivu (¢o
je okrem iného kvalifikacny znak skutkovej podstaty podl'a § 140 pism. e) Tr. zdk.) alebo
ktory opitovne spicha obzvlast’ zdvazny zlocin.

Istou osobitost'ou predmetného ustanovenia je skutoc¢nost’, Ze v tomto pripade nemusi byt
splnend podmienka nebezpecnosti pobytu odsideného na slobode tykajica sa osoby odsude-
ného. Na rozdiel od ostatnych ustanoveni upravujucich podmienky pre obligatérne
a fakultativne ulozenie ochranného opatrenia- detencie, teda umiestnenie do deten¢ného usta-
vu, jedine v pripade péachatelov zlo¢inov spdchanych zo sexudlneho motivu a recidivy ob-
zvlast zdavazného zloCinu nie je zohladnovand nebezpecCnost’ pachatela pre spolo¢nost.
V danom pripade je relevantnym len motiv spachania trestného ¢inu spocivajuci vyluéne len
v sexudlnom motive a subkategdria zlo¢inu bez d’alSej charakteristiky, ktord by nejakym spo-
sobom uZz§ie vymedzovala pripady, u ktorych prichddza do uvahy vyuZzitie detencie ako druhu
ochranného opatrenia.

Podl’a ust. § 81 ods. 4 Tr. zdk. sid mo6Ze na zdklade odborného lekarskeho posudku roz-
hodnit’ o umiestneni pachatel’a do detencného ustavu aj vtedy, ak pachatel’, ktorého pobyt na
slobode je nebezpecny, vykondva ochranné lieCenie v zariadeni dstavnej zdravotnej starostli-
vosti a svojim sprdvanim ohrozuje Zivot alebo zdravie inych osob; sid rozhodne na néavrh
zariadenia Ustavnej zdravotnej starostlivosti.

Zakonné podmienky pre umiestnenie odsudeného v detencnom ustave boli rozsirené zako-
nom ¢. 262/2011 Z.z. (G¢innost’ od 1.09.2011). Podl'a dévodovej spravy k predmetnému za-
konu uvedené ustanovenie sa doplnilo z dovodu potreby ochrany persondlu zariadenia Ustav-
nej zdravotnej starostlivosti, inych pacientov hospitalizovanych v tomto zariadeni, resp. aj
SirSieho okruhu l'udi (napr. v pripade tteku zo zariadenia) pred agresivnym a nebezpenym
spravanim pachatel'ov v rdmci vykonu ochranného liecenia vykondvaného v zariadeni dstav-
nej zdravotnej starostlivosti. Zdkonnymi podmienkami, ktoré musia byt’ v tomto pripade spl-
nené kumulativne, si nebezpecnost’ pichatela pre spolo¢nost’, vykon ochranného lie¢enia
v zariadeni Ustavnej zdravotnej starostlivosti (psychiatrickej nemocnici) a sprdvanie pachatel'a
ohrozujice zivot alebo zdravie inych osOb (chrdneny zdujem je stanoveny alternativne).
Z predmetného ustanovenia mozno implicitne vyvodit’ subsididrny charakter detencie
k ochrannému lieeniu. V Ceskej republike z trestnopravnej tpravy, normativneho znenia
Trestného zdkonnika, vyplyva subsididrny charakter zabezpecovacej detencie k ochrannému
lieCeniu explicitne.8 Otazkou ostdva, ¢i v danom pripade pdjde o péachatela, ktorému bolo
uloZzené ochranné lieCenie obligatérne podla ust. § 73 ods. 1 Tr. zdk. (nepriCetny a sicasne
nebezpecny pre spolo¢nost’) alebo o pachatela, ktorému bolo ulozené ochranné lieenie fakul-
tativne podla § 73 ods. 2 pism. a) Tr. zdk. (zmenSene prietny a sicasne nebezpecny pre spo-
lo¢nost), alebo podl'a ust. § 73 ods. 2 pism. b) Tr. zdk., podl'a ktorého ide o pachatel’a, ktory
spachal trestny ¢in v stave vyvolanom dusevnou poruchou a jeho pobyt na slobode je nebez-
pecny. Ked’Ze zdkon vyslovene hovori o pachatelovi, nie o pachatel'ovi ¢inu inak trestného,
zrejme bude potrebné priklonit’ sa k pachatel’'ovi pricetnému, ktorému bolo uloZené ochranné
lieCenie podl'a ust. § 73 ods. 2 pism. a) a pism. b) Tr. zdk.. K druhej alternative zahfnajuicej
trestne zodpovedného pachatel’a, a teda k prvym dvom moZnostiam fakultativneho ulozZenia
ochranného liecenia, je potrebné sa priklonit’ aj vzh'adom na ndzor pertraktovany v odbornej
literatdre, Ze z ustanoveni § 81 Tr. zdk. vyplyva, Ze detenciu moZno uloZit’ iba takému pécha-
tel'ovi, ktory bol v ¢ase Cinu trestne zodpovedny, a preto bol aj odstideny, a to na nepodmie-
necny trest odnatia slobody. Pritom detenciu podl'a § 81 ods. 1 az 3 Tr. zdk. mozno ulozit’ iba
pachatelovi, ktory je vo vykone trestu odnatia slobody.

7 K tomu porovnaj BURDA, E. - CENTES, J. - KOLESAR, J. - ZAHORA, J. a kol.: Trestny zdkon. Vieobecnd cast, Ko-
mentdr. 1. diel. 1. vydanie. Praha: C. H. Beck, 2010, 1130 s. ISBN: 978-80-7400-324-0. s. 542
Ustanovenie § 100 zdkona ¢. 40/2009 Sb. Trestni zakonik
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V zmysle ust. § 73 ods. 2 pism. b) Tr. zdk. sid mdZe uloZit’ ochranné lie¢enie aj v pripa-
doch, ak pachatel’ spacha trestny ¢in v stave vyvolanom dusevnou poruchou a jeho pobyt na
slobode je nebezpetny, teda aj tym pachatel'om, ktori spachali trestny ¢in v stave plnej pricet-
nosti, pricom skutok nebol spachany pod vplyvom ndvykovej latky ani v stvislosti s jej zne-
uzivanim. Uvedené zdkonné ustanovenie ma prispiet’ k zniZeniu rizika recidivy u tych Speci-
fickych pachatel'ov sexudlnych trestnych ¢inov, ktori trestny ¢in spachali vylu¢ne v stave vy-
volanom duSevnou poruchou (sexudlnou devidciou), u ktorych za platného stavu uloZenie
ochranného lieCenia nie je mozné z dovodu nenaplnenia ostatnych podmienok pre jeho uloze-
nie podla ust. § 73 Tr. zak..’

Podl'a ust. § 82 ods. 1 Tr. zdk. i¢elom umiestnenia pachatel'a v deten¢nom ustave je oso-
bitnym lieCebnym rezimom a ddslednou izoldciou od spoloc¢nosti zabranit' pachatelovi
v d’alSom péchani trestnych ¢inov a ¢inov inak trestnych. Predmetné normativne ustanovenie
vyjadruje ugel detencie a dobu vykonu predmetného ochranného opatrenia. Ugel detencie
spociva v zabrdneni pachatelovi v d'alSom péchani trestnych ¢inov a ¢inov inak trestnych (u
nepricetnych pachatel'ov). Zabranenie v tomto pripade je potrebné chdpat’ nie ako represivny,
ale ako preventivny prvok, ked’Ze ochranné opatrenia st prostriedkom Specidlnej prevencie.
Detencia sa uskutociiuje kumulativne, a to osobitnym lieCebnym reZimom (vyznacuje sa vys-
Sou intenzitou a je Specifickej$i ako pri ochrannom lieceni) a ddslednou izoldciou pachatel’a
od spolocnosti (z dovodu jeho narusenosti a nebezpecnosti).

Podl'a ust. § 82 ods. 2 Tr. zdk. pobyt pachatel'a v deten¢nom tstave trvd dovtedy, kym
ochranu spolo¢nosti pred pachatelom nemoZno zabezpe€it miernej$imi prostriedkami. Trva-
nie detencie nie je ohranicené Casovym rozpitim. Jej trvanie je obmedzené len na Cas, kym
ochranu spoloc¢nosti pred pichatelom nemoZno zabezpeCit miernejSimi prostriedkami. Za
miernejSie prostriedky mozno nepochybne povazovat ochranné lieCenie, resp. samotny vykon
trestu odnatia slobody. Detencia vSak moze trvat’ aj dovtedy, kym nepride k takému stavu
pachatela, Ze riziko jeho nebezpecnosti bude malé, Ze modze byt prepusteny na slobodu. De-
tencia teda moze v pripade potreby trvat’ az dozivotne.'’

Podl’a ust. § 82 ods. 3 Tr. zdk. najmenej jedenkrat rocne a vZdy na navrh detencného usta-
vu sud preskiima dovodnost’ drzania pachatel’a v detenc¢nom tstave a na zdklade odborného
lekdrskeho posudku rozhodne o d’alSom trvani detencie alebo o prepusteni pédchatela
z deten¢ného ustavu, ak dévody detencie pominuli, a rozhodne o d’alSom vykone trestu.
V zmysle tohto ustanovenia m4 sud, v ktorého obvode sa detencia vykondva (§ 463 ods. 1 Tr.
por.), obligatérnu povinnost’ aspon jedenkrat ro¢ne na ndavrh detencného ustavu (taktiez to
moZe byt na Ziadost” odsudeného podla ust. § 463 ods. 1 Tr. por.) preverit odovodnenost’
zotrvania odstdeného v detenc¢nom tstave, aby nedochddzalo k zneuZitiu tohto instititu.
O tomto nédvrhu sud rozhoduje na verejnom zasadnuti. Podkladom pre jeho rozhodnutie
o d’alSom trvani detencie alebo o prepusteni odsideného z deten¢ného udstavu je odborny le-
karsky posudok. Ak pominuli dovody detencie, sid rozhodne o d’alSom vykone trestu, ktory
bol preruseny podla § 81 ods. 1 Tr. zdk.."

Netreba vSak zabudat’ na skutocnost’, Ze detenc¢ny ustav predstavuje umelo vytvorené pro-
stredie, kde su minimalizované moZnosti pésobenia kriminogénnych faktorov a kde sa posky-
tuje odborné a osobitnd forma terapeutickej starostlivosti. Ak stid rozhodne na zéklade odbor-
ného lekarskeho posudku o prepusteni odsudeného z detenc¢ného tstavu, nemozno za rozumné
povazovat rieSenie okamzitého zaclenenie prepusteného do spolo¢nosti. Dévodom je skutoc-
nost’, Ze samotnd spolocnost’, teda socidlne prostredie ponuka Sirokd Skédlu kriminogénnych

°  Dévodovi sprava k zakonu &. 204/2013 Z.z.

1 BURDA, E. - CENTES, J. - KOLESAR, J. - ZAHORA, J. akol.: Tresmy zdkon. Vieobecnd cast, Komentdr. 1. diel. 1.
vydanie. Praha: C. H. Beck, 2010, 1130 s. ISBN: 978-80-7400-324-0. s. 544

' BURDA, E. - CENTES, J. - KOLESAR, J. - ZAHORA, J. a kol.: Trestny zdkon. VSeobecnd cast, Komentdr. 1. diel. 1.
vydanie. Praha: C. H. Beck, 2010, 1130 s. ISBN: 978-80-7400-324-0. s. 544
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faktorov a Ziadnu terapeuticki moznost’, ¢o mdze na ¢loveka vplyvat’ skér negativne ako po-
zitivne.

IV. MIESTO VYKONU DETENCIE

Detencia sa vykondva v detenénom ustave $titnej zdravotnej spravy'?, a to zabezpetenim
osobitného lie¢ebného reZimu, resp. mala by sa vykondvat’. Pri zriadeny Specializovaného
detenc¢ného tustavu je potrebné zabezpecit' straZenie dusevne chorych so zretel'om na ochranu
osobnej integrity persondlu a vnitorného systému bezpecnosti, s prihliadnutim na Specifika
a osobitosti nariadenej liecby. Je dolezité, aby tento dstav bol zabezpeceny pred moZnym tte-
kom delikventov, ktori predstavuju reédlne riziko pre Zivot a zdravie ob&anov."” Z hladiska
typoldgie I'udi umiestnenych v takomto tstave a ich nebezpecnosti pre spolo¢nost’ sa da pred-
pokladat’, Ze strdZenie tohto zariadenia bude mimoriadne zodpovednou a ndro¢nou ulohou.
Vzhl'adom na to, Ze na Slovensku nie st so zriadenim a prevddzkou detencného tstavu Ziadne
praktické skusenosti, bolo dohodnuté, Ze pri jeho pldnovani a vystavbe je nutné aplikovat
odborné poznatky ziskané praxou v uz existujucich deten¢nych dstavoch v ¢lenskych Statoch
Eur6pskej tnie."*

V sucasnosti v Slovenskej republike stdle nie je zriadeny detenCny ustav, subsididrne sa
vyuZziva ustavnd forma ochranného liecenia, ktord je schopnd suplovat’ detenciu, ale iba do-
Casne. Problém nevyvoldva otazka kvantitativna, teda kapacity pre umiestnenie duSevne cho-
rych, ale ako problematickd sa javi skor skutocnost’, Ze zdravotnicke zariadenia nie su strdze-
né, pricom v zmysle platnej pravnej tpravy by samotny detencny ustav mal byt straZeny pri-
sluSnikmi Zboru vizenskej a justicnej strdZe. V zdravotnickom zariadeni, v psychiatrickej
nemocnici sa sice zabezpeci izoldcia odsideného od spolo¢nosti, ale vzh'adom na absenciu
tzv. samotiek nie je mozné zabezpecCit’ izoldciu od spolupacientov. Zrejme aj z tohto dovodu
zareagoval zdkonodarca prijatim ustanovenia ods. 4 v § 81 Tr. zék.. Ani samotny zdravotnic-
ky persondl nie je dostato¢ne chraneny pred nebezpecenstvom, ktoré mozZu vyvolat’ odsideny
trpiaci €1 uzZ duSevnou chorobou alebo duSevnou poruchou.

Otazka vystavby deten¢ného dstavu je podl'a ndSho ndzoru aktudlna a relevantnd. Na jej
dodlezitosti a opodstatnenosti ma podiel aj skuto¢nost’, Ze odsideni ako pacienti si znacne
agresivni a nespolupracujici. Zdravotnicky persondl nemd moZnost vyuzivat' samovédzobné
izby. Stucasné psychiatrické oddelenia nie st v tomto smere dostatocné. Taktiez nie je vhodné
nahraddzat’ deten¢ny ustav psychiatrickymi nemocnicami. Tento stav sa stdva nednosnym aj
vzhladom na ust. § 81 ods. 1 a ods. 4 Tr. zédk., ktoré jednoznacne rozsirilo okruh osob,
u ktorych prichadza do dvahy umiestnenie do deten¢ného ustavu. V pripade ust. § 81 ods. 1
Tr. zdk. ide sice na prvy pohl'ad minimdlnu zmenu, ktord je vSak z medicinskeho pohladu
markantna a nepochybne mé dopad aj v trestnoprdvnej rovine. Ako uz bolo spomenuté, okruh
odstdenych sa rozsiril z os6b trpiacich dusevnou chorobou aj na osoby trpiace dusevnou po-
ruchou. Pojem dusSevnd porucha je §irs$i ako pojem dusSevna choroba, hlavne z pohl'adu medi-
cinskeho je potrebné tieto pojmy exaktne diferencovat’ a navyse, aj v rovine trestného prava
maju duSevné choroby a poruchy relevantny vyznam ¢o do posudzovania jednej z podmienok
trestnej zodpovednosti.

12 SAMAS, O. - STIFFEL, H. - TOMAN, P.: Trestny zdkon. Struc¢ny komentdr. Bratislava: [IURA EDITION, 2006, 884s.
ISBN: 80-8078-078-1.s. 187

13 KOLESAR, J.: Sankcie v trestnom prdve. Prievidza: Citicom, 2010, 219 s. ISBN 978-80-89433-02-5.s. 174- 175

14 KOLESAR, J.: Sankcie v trestnom prdve. Prievidza: Citicom, 2010, 219 s. ISBN 978-80-89433-02-5.5. 176
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V. PODMIENKY UKLADANIA A VYKONU PSYCHIATRICKE] LIE("JBYI ODSU-
DENEHO V JUSTICNOM POZOROVACOM PSYCHIATRICKOM USTAVE
V MADARSKU

Aj v susednom Mad’arsku maji v zmysle platnej pravnej Upravy etablovany ustav, ktory
sliZi aj na psychiatricku liecbu odstideného. Tento dstav nesie Specificky ndzov- Stdna pozo-
rovacia a psychiatrickd lieGebiia (Pozorovaci a psychiatricky lie¢ebny tstav justicie'”), pre
ktory sa pouZziva skratka IMEI.

Predmetny dstav je zriadeny v ramci Ustavu ndpravnej vychovy v Budapesti (ekvivalent
nasho ustavu na vykon trestu odnatia slobody s dvoma r6znymi stupfiami prisnosti straZenia).
Je jediny svojho druhu pre celé tzemie Mad’arska.

IMEI funguje ako uzatvoreny zdravotnicky ustav s celoStatnou posobnostou pod vedenim
ministra zodpovedného za vykon trestu, teda ministra spravodlivosti.16 IMEI je tzv. prototy-
pom ,,nemocnica v base*“. Vedicim IMEI je hlavny riaditel’/ hlavny lekar, ktori spolu s velite-
'om budapestianskeho tstavu na vykon trestu urcuji Spolo¢né dlohy vonkajSieho strdZenia
IMEI a dstavu na vykon trestu odiiatia."’

Podl'a poslednych verejnosti dostupnych informaécii je nepochybné, Ze Slovenska republi-
ka sa pustila cestou prototypu ,,basa v nemocnici“. Je zaujimavé, Ze prave v Madarsku
sa kritizuje systém nemocnice v rdmci vykonu trestu, u nds sa zasa zdviha vlna kritiky voci
systému ,,basa v nemocnici®, pricom paradoxne empiriou verifikované skusenosti nemame
iadne (v rémci reformy psychiatrickej starostlivosti sa navrhovalo zriadenie Specidlneho
bezpecnostného psychiatrického oddelenia pre agresivnych pacientov, ktoré by bolo sposobilé
plnit’ dlohu detencného zariadenia a izolovat’ nebezpecnych agresivnych delikventov). Je vSak
potrebné podotkniit’, Ze kritika zaznieva najmé z radov lekarov, konkrétne tych, ktori sa po-
diel’'aju na realizdcii ochranného opatrenia ochranného liecenia v jeho tstavnej forme.

Prdvna uprava ukladania, vykonu arealizdcie psychiatrickej liecby odsideného
v Mad’arsku je obsiahnutd v mad’arskom Trestnom zikone'®, Trestnom poriadku'® a nariadeni
ministerstva spravodlivosti 36/2003 (X.3.) o vykone povinného ochranného a do¢asného po-
Vinnéhzc()) ochranného liec¢enia a o tlohdch a ¢innosti Sudnej pozorovacej a psychiatrickej lie-
Cebne.

Mad’arskd prdvna dprava teda podrobne ustanovuje vo vykondvacom pravnom predpise
vykon povinného ochranného liecenia (v Slovenskej republike je ekvivalentom ochranné lie-
¢enie v Ustavnej forme), ktorého pravna tprava sa so stanovenymi odchylkami vzt'ahuje aj na
vykon detencie (mad’arskd prdvna dprava nepouZiva a nepoznd pojem detencie, v zmysle n4s-
ho chdpania detencie ide o psychiatrickud lieCbu odsudeného, ktory psychicky ochorel vo vy-
kone trestu).

Predmetné nariadenie 36/2003 (X.3.) upravuje podrobne podmienky vykonu povinného
ochranného a docasného povinného ochranného liecenia, priCom vo svojom ustanoveni § 23
(kapitola IV.) upravuje ,,Psychiatricki liecbu odsideného. Podla uvedeného ustanovenia
psychiatrické liecenie odsudeného, ktory psychicky ochorel vo vykone trestu, vykondva

15 Na okriihlej pegiatke so 3titnym znakom Madarska je uvedeny text ,,JUSTICNY POZOROVACI PSYCHIATRICKY
USTAV*.

16 1. kapitola, § 2 ods. 1 Nariadenia 36/2003 (X.3)

7L kapitola, § 2 ods. 3 a XII. Kapitola § 41 ods. 1 Nariadenia 36/2003 (X.3)

2012. Evi C. torvény a Biintetd Torvénykonyvrél

1998. Evi XIX. torvény a biintetoeljarasrol

»  Nariadenie ministerstva spravodlivosti ¢. 36/2003 (X.3.) o vykone povinného ochranného a do¢asného povinného
ochranného liecenia a o tlohdch a Cinnosti Stidnej pozorovacej a psychiatrickej liecebne (36/2003. (X.3.) IM rendelet a
kényszergyogy és az ideiglenes kényszergydgykezelés végrehajtasardl, valamint az Igazsdgiigyi Megfigyeld és Elmegyd-
gyité Intézet feladatairdl, mikodésérol). Je potrebné zdoraznit', Ze predmetnd pravna tprava bude dcéinnd len do konca
roka 2014, pretoze s ti¢innost'ou od 1. janudra 2015 sa uz bude aplikovat’ nova pravna dprava.
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IMEI. Pre liecenie psychicky chorych odsudenych, pre ich prava a povinnosti st smerodajné
pravidla platné pre pacientov, ktorym je nariadené povinné ochranné lieCenie s tou odchylkou,
Ze nemoOZu byt prepusteni na adaptacni dovolenku®' a nemaju narok na nemocenské davky.
Ak lekdr dstavu na vykon trestu zisti u odstideného priznaky poruchy dusevného stavu, vyset-
renie jeho duSevného stavu sa vykona priamo v IMEI, a za tym tcelom je odsudeny poukdza-
ny do IMEIL.

Prislusné pravne predpisy pouZzivaji na oznacenie osoby, ktord je umiestnend v IMEI, ter-
min pacient. Nariadenie 36/2003 (X.3) v ramci vykladu pojmov vo svojom uvode poskytuje aj
legdlnu definiciu pacienta.?” Pacienti sd vlastne rozdeleny do troch zdkladnych kategérii. Jed-
nak je to osoba, ktord bola na zadklade § 78 zdkona C Trestného zdkonnika z roku 2012 pou-
kdzand na povinné ochranné lieCenie, jednak obvineny podla § 140. Be poukdzany na docas-
né ochranné lieCenie, no a v poslednom rade odsudeny, ktory pocas vykonu trestu utrpel du-
Sevnd ujmu.” Pre téely detencie je relevantnd prave tretia kategéria pacientov.

Chorobny dusevny stav mozno interpretovat’ z pohl'adu psychologického aj psychiatrické-
ho. Z psychologického hladiska strata slobody v penitencidrnom zariadeni natol'’ko poSkodzu-
je osobnost’ jedinca, ze moze dojst’ az k patologickému poskodeniu. Z uvedeného pohl'adu
poznd mad’arskd odborn4 literatira tri skupiny ujmy vzniknutej vo vizeni. Prvi skupinu tvori
tzv. sibeh klasickych ujm vizenia, z ktorych charakteristickd je deprivacia (ako poSkodenie
vyplyvajice z nedostatku alebo odiatia niecoho), d’alej stigmatizdcia (ako oznacenie)
a prizonizdcia (ako prisposobenie sa normam vézenia). Druhd skupinu tvoria inherentné, teda
prinesené poskodenia, ktoré sa vplyvom vizenského prostredia zhorSuju. Tretiu skupinu tvo-
ria imanentné ujmy, ktoré su esencidlnymi sucastami vizenia, ale odsudeni si ich v mysliach
neuvedomuju. ZaujimavejSie su vSak ochorenia vo vizeni, kedy sa patologické choroby stanu

skuto&ne chorobou a zmenia svoj charakter na schizofrenicky, depresivny alebo paranoidny.**

Ak sa odsudeny stane dusevne chorym a z tohto dévodu trest odnatia slobody nie je mozZné
vykonat', musi byt’ takyto odstideny umiestneny do IMEIL. Cas straveny psychiatrickou lie¢-
bou odstdeného v IMEI sa zapocitava do vykonu trestu odnatia slobody, preto nie je nutné
vykon trestu odnatia slobody prerusit’ (¢o je vyrazny rozdiel v porovnani so slovenskou prav-

2l Doévodom adaptagnej dovolenky je té skutoénost’, Ze Ginnost’ kazdého uzavretého tstavu pre lieGenie dusevne chorych

prebieha v umelo vytvorenom prostredi, niekedy az izolovanom od spolo¢nosti. Preto overenie spolahlivosti lieebnych
vysledkov a stanovenie ich trvania mozno vyhodnotit’ len vtedy, ak pacient nebude vystaveny tymto umelo vytvorenym
podmienkam, ale prinavriteny do prostredia rodiny, priatel'ov, bydliska ¢i pracoviska. Adaptacnd dovolenka mdze byt
schvalend vtedy, ak od zacatia povinnej ochrannej lie¢by uplynul jeden rok. Jednoro¢na doba je odévodiovand ochranou
spolocnosti, pretoze po uplynuti tejto doby je riziko nebezpecenstva mensie, resp. je riziko prijatel'nejsie. Pacientovi mo-
7e byt schvélend adaptaéna dovolenka v rozsahu 30 dni, moZno ju prediZit o d’alich 30 dni a mdZe byt poskytnuté nie-
kol’kokrat po sebe. O adaptacnej dovolenke rozhoduje hlavny riaditel’/ hlavny lekdr podl'a stanoviska Adaptacnej komisie
ustavu, ktord pozostava z hlavného riaditela, hlavného lekdra, lekdra riaditel'a, primarov oddeleni, vediceho oddelenia
klinickej psycholégie, lekdra, ktory doporucuje adapta¢nd dovolenku, zdstupcu oddelenia prdvneho a socidlneho zabez-
pecenia a evidencie a zdstupcu prav pacientov IMEIL. Pri schvalovani adaptaénej dovolenky sa zohl'adiuje stav a socidlne
podmienky pacienta, ako aj samotny ¢in, pre spachanie ktorého bolo nariadené povinné ochranné liecenie. Je dolezité,
aby adaptacnd dovolenka bola schvélend takému pacientovi, ktory uz nie je nebezpecny pre spolo¢nost’, alebo u ktorého
je miera nebezpecnosti pre spolocnost’ nepatrnd. Adaptacnd dovolenka ma byt absolvovand pri osobe, ktord to pisomne
potvrdi, a ktord je sicasne vhodnd na opateru pacienta. Pacient je z IMEI prepusteny na adaptacni dovolenku len
v sprievode osoby, u ktorej ma adaptaéni dovolenku absolvovat’. Pacient na adaptacnej dovolenke aj nad’alej zostava pod
dohl'adom lekdra. Jeho povinnost'ou je od zaciatku adaptacnej dovolenky do 48 hodin a potom vZdy podl'a predpisu leka-
ra, ale najmenej kazdé dva tyzdne sa prihldsit’ na lekarsku kontrolu. Miestom kontroly v Budapesti je IMEI, miestom
kontroly mimo Budapesti je prislusny psychiatricky tstav podl'a miesta pobytu pacienta. Tento v pripade zhorSenia stavu
pacienta informuje IMEI a zabezpe¢i ihned jeho prevoz do IMEI bud’ Celostitnou zachrannou sluzbou alebo prostrednic-
tvom organu, ktory zabezpecuje vSeobecné policajné dlohy. Pacient, ako aj osoba, v opatere ktorej pacient bude, musia
byt’ o povinnostiach pisomne informovani. Zdverom mozno konstatovat’, Ze adaptacnd dovolenka vlastne sliZi dvom za-
kladnym cielom: jednak je to skuiska pre chorého pacienta, ¢i uZ je pripraveny na integraciu do spolo¢nosti, jednak je to
skuska vysledkov dstavu, ¢i lieCenie aplikované chorému umoziuje chorému integrovat’ sa spat’ do spolo¢nosti.

22 1. kapitola, § 1 Nariadenia 36/2003 (X.3)

2 1. kapitola, § 1 Nariadenia 36/2003 (X.3)

2 K tomu pozri aj FLIEGAUF, G. — RANKI, S.: Uviiznené my3lienky. Budapest: L'Hartman, 2008, s. 116- 123
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nou tpravou). Prave vo vztahu k odsidenému, ktory ochorel vo vykone trestu na duSevnu
chorobu, resp. poruchu, predstavuje ¢innost’ IMEI opatrenie lieCebného charakteru sliziace na
liecbu a sucasne na ochranu spolocnosti.

Postdenie existencie chorobného dusevného stavu a jeho vplyv na moznost vykondvat
trest odnatia slobody je dlohou znalca z odboru psychiatrie. V pripade, ak je diagnostikovana
dusevnd choroba pri zohl'adneni spachaného ¢inu, jej liecba prebehne v podmienkach psy-
chiatrickej lieCebne- v rdmci IMEI za vyuZitia zvySenych bezpecnostnych opatreni.

Pacienta moZno prijat do IMEI na povinné ochranné lieGenie™, a teda aj na psychiatricki
lieCbu odsudeného, ktory dusevne ochorel vo vykone trestu, na zaklade ozndmenia a prikazu
sidu, priom za&iatkom psychiatrickej lie¢by je defi prijmu pacienta do IMEL*® Uznesenie
stidu, potrebné spisy, chorobopis a kopiu znaleckého posudku sa zasiela priamo do IMEI,
pretoze na zdklade tychto podkladov sa potom realizuje harmonogram prijmov.

V pripade, ak pacient nie je schopny vzh'adom na svoje zniZené intelektudlne schopnosti
zabezpecit’ si sdm svoju obc¢iansku agendu a nemd opatrovnika, hlavny riaditel’/ hlavny lekar
iniciuje na okresnom (v hlavnhom meste obvodnom) opatrovnickom trade obCianskopravne
konanie na zabezpecenie opatrovnictva. Do poverenia opatrovnika zastupuje pacienta referent
pre socidlne veci a zdstupca prav chorého. O prijati pacienta je potrebné urobit’ ozndmenie
prisluSnym osobdm a inStiticidm Specifikovanych v nariadeni, priCom nevyhnutne musi byt
informovany o prijati pacienta do IMEI std, ktory prijatie nariadil.”’

Deii prijatia pacienta do IMEI je relevantnym, s prisluSnymi pravnymi dosledkami, pretoze
prave odo dna prijatia pacienta do IMEI sa pocitaju terminy revizie, resp. terminy prepustenia
na adaptacnu dovolenku (ktord vSak v pripade odsudenych, ktori dusSevne ochoreli vo vykone
trestu neprichddza do tuvahy).

Revizia, preskimanie alebo kontrola dovodov trvania povinného ochranného liecenia, resp.
psychiatrickej liecby odstideného sa vykona v priebehu tretieho mesiaca pocitaného od prija-
tia a potom kazdych Sest’ mesiacov posiela hlavny riaditel’/ hlavny lekar podrobny vypis pri-
sluSnému stdu a sticasne zasiela stanovisko, Ze podl'a stavu pacienta je pokracovanie, alebo
zruSenie povinného ochranného lieCenia, resp. psychiatrickej lie¢by odsudeného oddévodnené
(aj stanovisko, & stav pacienta dovoluje, aby sa na pojedndvani zicastnil osobne alebo nie”®;
toto stanovisko prichadza do uvahy zrejme u tych pacientov, ktorym sa v IMEI pozoruje du-
Sevny stav a ide vlastne o pripad, kedy je im nariadend docCasna liecba, teda do¢asné povinné
ochranné lieCenie v priebehu trestného konania eSte pred vyhldsenim rozhodnutia v trestnej
veci. Cielom docasnej povinnej ochrannej lieCby je podobne ako pri vizbe zabezpecit, aby
osoba nespdchala d’alsi trestny ¢in, aby bola k dispozicii pre procesné tkony a na druhej stra-
ne sa tymto zabezpeci, Ze sa Co najskor zaCne potrebnd liecba, teda skor, ako by doslo
k odsudeniu, pripadne oslobodeniu).

Ak pokracovanie povinného ochranného liecenia a psychiatrickej liecby odsudeného nie je
potrebné, prisluSnému sidu sa predkladd navrh na jeho zruSenie. V pripade, Ze sud zrusi po-

% Madarsky Trestny zakonnik vo svojom ust. § 17 ods. 1 ustanovuje, Ze ,,NemdZe byt potrestany ten, kto ¢in, ktory ma byt

potrestany, spachal v takom chorobnom stave dusevnej ¢innosti, ktory mu neumoziuje nasledky ¢inu rozpoznat’, alebo
to, aby konal v silade s rozpoznanim“. Ndasledne ust. § 18A ustanovuje, Ze ,,§ 17 nemoZno uplatnit’ na toho, kto trestny
¢in spachal z vlastného zavinenia, v opitom stave alebo v stave omdmenia“. Ustanovenie § 17 Trestného zakonnika vlast-
ne upravuje otdzku pricetnosti, resp. nepricetnosti podobne ako ust. § 23 slovenského Trestného zdkona. Chorobny stav
duSevnej Cinnosti predstavuje najmd duSevna choroba, slabomyselnost’, mentdlna degradédcia, poruchy vedomia
a poruchy osobnosti.

II. kapitola, § 5 ods. 1 Nariadenia 36/2003 (X.3)

Pacientom prijatym do IMEI moze byt aj osoba, ktord nie je mad’arskym Statnym obcanom, pricom v takom pripade
musi byt o jeho prijati do IMEI informované prislusné diplomatické alebo konzuldrne zastupitel'stvo krajiny podl'a $tat-
neho obcianstva pacienta. Ozndmenie sa nemusi podat’ v takom pripade, ak si to pacient pisomnou formou vyslovne Zia-
da.

II. kapitola, § 13 ods. 1 Nariadenia 36/2003 (X.3)

26
27

28
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vinné ochranné liecenie alebo psychiatrickd lieCbu odstideného, potom v deni, ked’ je takéto
rozhodnutie sidu doru¢ené na IMEI, musi byt v tento den pacient prepusteny a stiCasne mu
musi byt vydané potvrdenie otomto prepusteni. Aj vo vztahu k inStititu prepustenia méa
IMEI informa¢ni povinnost’ vo¢i stanovenému okruhu osob a inStiticii. NavySe podrobny
vypis chorobopisu pacienta je pri jeho prepusteni potrebné zaslat’ prisluSnému psychiatrické-
mu opatrovatel’skému tstavu podla bydliska pacienta.29

Ak sa odsudeny vyliecil, alebo jeho psychicky stav sa zlepSil natol’ko, Ze zanikla prekdzka
vykonu trestu odiatia slobody, odsideny sa umiestni do lieCebno- vychovnej skupiny v rdmci
vykonu trestu. Ak sa dusevny stav odsudeného nezlepsil, v den prepustenia z vykonu trestu je
potrebné postarat’ sa o jeho umiestnenie na psychiatrické oddelenie zdravotnej institicie, kto-
rd nie je dstavom na vykon trestu.

Nariadenie 36/2003 (X.3.) upravuje podrobne aj d’alSie inStitity vykonu tohto donucova-
cieho opatrenia, ako napriklad vySetrenie a lieCenie mimo IMEI, pracovnu terapiu
a rehabilitdciu®, spravovanie finanénych prostriedkov pacienta, vystavenie a vedenie choro-
bopisu, docasné povinné ochranné lieCenie, pozorovanie psychického stavu, vySetrenie psy-
chického stavu, ale analyza tychto instititov nie je primdrnym cielom daného prispevku.
Vhodné je vSak zdoraznit, Ze IMEI plni svoje zdkladné tlohy tak, aby podl'a sic¢asného stavu
lekarskej vedy psychiatrickou ¢innost'ou a rehabilitacnou ¢innostou zabranilo zhorSeniu zdra-
votného stavu pacienta, resp. aby sa dosiahla mozna miera zlepSenia zdravotného stavu pa-
cienta. Okrem rehabilitdcie sa na lieCbu vyuziva aj medikamentézna liecba, ked’Ze prevazna
vidcSina pacientov trpi schizofréniou. Medzi prostriedkami psychickej lieCebnej ¢innosti vyz-
namnu Ulohu zohrdva aj psychoterapia, ku ktorej dochddza prednostne individudlne alebo
v malych edukaénych skupindch. V pripade potreby nie je vyluc¢ené ani donucovacie opatre-
nie.

V Mad’arsku sa vSak uz v minulosti objavila vlna kritiky vo¢i zauzivanému vézenskému
systému, ktory len tazko zodpovedal eurépskym Standardom a medzindrodnym poZiadavkam.
Kritika bola orientovand aj voci samotnému systému IMEI, ktory je priamo zaradeny do sys-
tému uloh organizacie pre vykon trestu, Co so sebou nutne prindsa tlohu nahrady vézenia,
pricom v odbornej Casti psychiatrického lieCenia nemd doélezitd dlohu to, ¢i je pacient pacha-
telom trestného Cinu (¢inu inak trestného) alebo nie. Zdoraznoval sa najmé argument, Ze psy-
chiatrické lieCenie je potrebné povazovat za Specidlnu lekdrsku ¢innost’, ktord moZno dspesne
vykondvat len v prostredi so silnym socidlnym pozadim. Na druhej strane vSak psychiatrické
lieCenie plni aj mimoriadne dolezitd dlohu, ochranu spoloc¢nosti, preto bolo diskutabilné, ¢i ju
mozno vykondvat’ ako ,,vedl'ajSiu prevddzkovid ¢innost* v rdmci organizdcie vézenstva. Je
otdzne, Ci by sa v naSich podmienkach vobec mohol uplatnit’ takyto argument, ked’Ze ochran-
né lie¢enie a detencia su druhom ochranného opatrenia a sucasne jednym z dvoch druhov tres-
tnopravnej sankcie, maju teda rovnaké postavenie a vyznam ako tresty, ked’Ze nepochybne
v oboch pripadoch ide o prdvne nasledky protipravnych konani. Ako uz bolo vyssie prezento-
vané, zamerom v naSich podmienkach je vybudovat’ samostatny detenc¢ny ustav. Otdzka je, Ci
moZzno vykon ochranného opatrenia stic¢asne v rdmci vykonu trestu povazovat’ za vedlajSiu
prevadzkovi Cinnost. Vzhladom na vysSie uvedené aaj vzhladom na skutoCnost, Ze
v pripade, ak su vytvorené podmienky na vykon ochranného liecenia v rdmci vykonu trestu
odnatia slobody, tak sa tieto sankcie realizuju sicasne, tento argument nasich susedov neob-
stoji. Dal§fm rezonujiicim argumentom bola skutoénost’, Ze priemerné doba trvania povinného
ochranného lieCenia je 4- 5 rokov, ¢im povinné ochranné lieCenie pacientov umiestnenych

I kapitola, § 13 ods. 2, 3 Nariadenia 36/2003 (X 3)

V ramci IMEI sa okrem stanovenej liecby umoziiuje zabezpecit' pracovno- terapeutické zamestnanie, a to v tom pripade,
ak to prospeje lieCeniu, zachovaniu pracovnej schopnosti alebo ziskaniu odbornej kvalifikdcie pacienta.

30
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v IMEI d’aleko prekracuje dobu liecenia takych pacientov, ktori si umiestiiovani a lieCeni
v civilnych psychiatrickych dstavoch. Bezpecnostné predpisy a podmienky v uzavretom usta-
ve tak mdZu pdsobit” ako Cinitele posobiace proti cielom terapie.

VI. ZAVER

Otéazka ukladania a vykonu detencie ako druhu ochranného opatrenia je stale aktudlna
arelevantnd. V systéme trestnych sankcii, uzsie v systéme ochrannych opatreni, méa detencia
nepochybne postavenie ochranného opatrenia ultima ratio. NavySe mozno konstatovat’, Ze ma
subsididrny charakter vo vztahu k d’alSiemu ochrannému opatreniu, a to ochrannému lieCeniu,
¢o nepochybne vyplyva z ustanoveni Trestného zdkona upravujucich hmotnopravne pod-
mienky fakultativneho ukladania detencie. Zavedenie instititu detencie determinovala najma
aplika¢nd prax, pretoZe na mnohé pripady péachatelov duSevne chorych, pripadne trpiacich
dusevnou poruchou nebolo mozné efektivne aplikovat’ ustanovenia o ochrannom lieceni. Cie-
om zavedenia predmetného instititu bolo zvysit' ochranu spolocnosti a jej ¢lenov pred ne-
bezpecnymi pachate'mi zdvaznej trestnej Cinnosti, u ktorych iné ochranné opatrenia zlyhali
alebo neboli ucinné. Zakonné podmienky ukladania detencie upravuje Trestny zakon
v ustanoveniach § 81 a § 82. Vykon detencie je upraveny v kédexe trestného prava procesné-
ho, teda v Trestnom poriadku v ustanoveniach § 462 a § 463. Pravnu upravu tykajicu sa vy-
konu detencie obsahuje aj vyhldSka Ministerstva spravodlivosti Slovenskej republiky ¢.
543/2005 Z.z. o spravovacom a kanceldrskom poriadku pre okresné sudy, krajské sudy, gpe—
cidlny sud a vojenské sudy v zneni neskorSich predpisov, kde len odkazuje na pouzitie kon-
krétneho ustanovenia upravujiceho vykon ochranného lie¢enia. Vykonu samotnej detencie by
urcite prospela nielen vystavba detencného ustavu, ale aj osobitny zdkon upravujici kom-
plexne problematiku vykonu detencie, ktory by Specifikoval a konkretizoval ustanovenia
Trestného poriadku, pripadne spravovacieho a kanceldrskeho poriadku, ale upravoval by aj
osobitosti a ¢innost’ ¢i dlohy a postupy samotného vlastného ,,interného* vykonu detencie.
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ochranné opatrenie, detencia, Trestny zdkon
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