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MORATORIUM AKO NASTROJ OCHRANY DLZNIKA
POCAS PREVENTIVNEJ A INSOLVENCNEJ
RESTRUKTURALIZACIE!

MORATORIUM AS A TOOL FOR DEBTOR PROTECTION
DURING PREVENTIVE AND INSOLVENCY
RESTRUCTURING

Dominika Cukerovéa?

https://doi.org/10.33542/S1C2026-1-01

ABSTRAKT

Moratorium by malo diznikovi poméct pri rokovani o restrukturalizacnom pldane, zachovani
prevdadzky jeho podniku, ¢i  uchovani  hodnoty jeho majetku. V oboch typoch
restrukturalizacnych konani je dlznikovi k dispozicii, hoci jeho konkrétna podoba, ucinky,
podmienky ziskania, ¢i rozsah sa v mnohych smeroch lisia. Ci tieto odlisnosti zodpovedaj(
rozdielom v Urovni financnych tazkosti, ktoré obe restrukturalizacie majii napoméct’ riesit,
skamal tento prispevok. Cielom bolo porovnat’ docasnii ochranu poskytovanii pocas verejnej
preventivnej restrukturalizacie a ucinky zacatia insolvencnej restrukturalizacie, a na pozadi
rozdielnych financnych tazkosti diznika formulovat' vhodnost pravnej upravy docasnej ochrany
v otdzke podmienok jej ziskania, doby trvania, rozsahu a ucinkov. Takto vymedzeny zdmer
musel nutne zohladnit mantinely, ktoré slovenskému zdakonodarcovi vyplynuli zo Smernice
0 reStrukturalizdcii a insolvencii.

ABSTRACT

The moratorium is designed to assist the debtor in negotiating a restructuring plan, maintaining
the operational continuity of their enterprise, and preserving the value of their assets. In both
of restructuring proceedings, this measure is available to the debtor; however, its specific form,
effects, conditions for acquisition, and scope vary significantly. This paper examines whether
these distinctions correspond to the differences in the levels of financial difficulties that both
restructuring mechanisms are intended to address. The objective was to compare the temporary
protection afforded during public preventive restructuring with the effects resulting from the
initiation of insolvency restructuring, and to assess the appropriateness of the legal framework
concerning the conditions for obtaining temporary protection, its duration, scope, and effects,
against the backdrop of the differing financial distress faced by the debtor. This delineated
intention necessarily had to take into account the confines that arise from the Slovak legislator's
obligations under the Preventive Restructuring Directive.

1. UVOD
K rieseniu finan¢nych t'azkosti dlznika pontika pravna Uprava viaceré nastroje. Je dobre
zname, ze véasné ozdravenie aV tejto suvislosti aj zachovanie podnikania pre pripad

Tato praca bola financovana EU NextGenerationEU prostrednictvom Planu obnovy a odolnosti SR v ramci projektu ¢&.
09103-03-VV04-00183.

JUDr., PhD., Univerzita Pavla Jozefa Safarika v Kosiciach, Pravnicka fakulta, Slovenska republika

Pavol Jozef Safarik University, Faculty of Law, Slovak Republic.
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finan¢nych tazkosti dlznika, primarne sleduje preventivna reStrukturalizicia a insolven¢na
reStrukturalizacia. Prakticka vyuzitel'nost’ oboch nastrojov je zazena na dlznikov — pravnické
osoby.® Kym preventivna retrukturalizacia predstavuje institat eurdpskeho povodu, ktory ako
vysledok implementacie eurdpskej Smernice o restrukturalizacii a insolvencii* nasiel svoje
miesto v Zakone o rieseni hroziaceho upadku,® tzv. insolvenéna re§trukturalizacia predstavuje
nastroj zachrany skor Cisto vnutro$tatneho povodu, ktorého pravny ramec je obsiahnuty
v Zakone o konkurze a restrukturalizacii.®

Pri ich vybere sice dlznik moze citit’ isty priestor volnosti, kone¢né rozhodnutie v§ak moze
byt podmienené viacerymi faktormi.” Jednym z nich je uroven finanénych tazkosti, ktorym
dlznik ¢eli. Kym preventivnu reStrukturalizaciu méze dlznik vyuzit' vyluéne pri rieSeni
hroziaceho upadku vo forme hroziacej platobnej neschopnosti,® vaznejsie finanéné tazkosti
v podobe Upadku s cielom zachovat’ podnikanie dlZnika dokaze napravit’ uz len insolven¢na
restrukturalizacia.®

Ked'Ze oba nastroje smeruju k rieSeniu rozdielnej Grovne finanénych tazkosti, z podstaty
veci nejde o vzajomne zastupitelné alternativy.’® Naprieck mnohym dal§im rozdielom
v podmienkach za¢atia a priebehu oboch ozdravnych procesov, je mozné vidiet' viaceré
spolo¢né érty, priznaéné pre oba mechanizmy zachrany. Jednou z nich je moratorium, ktorého
podstatu doktrina vysvetluje najmid ako podpora dlznika (tzv. breathing space)!! pocas
rokovani s veriteI'mi o restrukturalizatnom plane, ochrana jeho majetku pred individualnymi
zasahmi veritelov, ¢i zabezpeCenie podmienok pre pokraovanie podnikatel'skej Cinnosti
dlznika.'? Niektori autori vnimaji moratorium dokonca ako néstroj, ktory ma dlznika
motivovat k véasnému rieSeniu jeho finan¢nych problémov.* Nemame teda pochybnosti
0 tom, ze dopad moratdria na priebeh ozdravného procesu mdze byt’ kl'acovy.

Vramci insolvenénej restrukturalizacie nastupuje tato ochrana automaticky,* pri
preventivnej restrukturalizacii len za splnenia urcitych podmienok, ktorych podstata spociva v
ziskani suhlasu potrebnej vacsiny veritel'ov.'® Na prvy pohl'ad sa tak moze zdat’, Ze rozdielna
uroven finanénych tazkosti dlznika a moratorium predstavuji vzajomne previazané témy. Tam,
kde platobna neschopnost’ len hrozi, sa méze javit’ potreba ochrany a podpory dlznika menej

Fyzické osoby podnikatelia méZu vyuzit' v svislosti so svojim ozdravenim oddlZenie vo forme splatkového kalendara (§

168 a nasl. ZKR), hoci nejde o0 nastroj, ktorého primarnym ciefom by bolo zachovanie podnikania dlZnika.

Smernica Eurépskeho parlamentu a Rady (EU) 2019/1023 z 20. juna 2019 o ramcoch preventivnej restrukturalizacie, o

oddlzeni a diskvalifikacii a o opatreniach na zvySenie u¢innosti restrukturalizaénych, konkurznych a oddlzovacich konani

a 0 zmene smernice (EU) 2017/1132, d’alej aj ako len ,,Smernica o reStrukturalizacii a insolvencii* alebo v skratke ,,SRI*.

Zakon €. 111/2022 Z. z. o rieSeni hroziaceho tipadku a 0 zmene a doplneni niektorych zékonov, d’alej aj ako len ,,Zakon

0 rieSeni hroziaceho upadku‘ alebo v skratke L ZoRHU*,

6 Zakon &. 7/2005 Z. z. o konkurze a restrukturalizicii a 0 zmene a doplneni niektorych zakonov, d’alej aj ako len ,,Zakon

0 konkurze a restrukturalizacii* alebo v skratke ,,ZKR*.

Oba nastroje su koncipované ako dobrovolné, ktorych vyuZitie je vyluéne na rozhodnuti dlznika.

8  Ustanovenie § 1 ods. 1 ZoRHU.

9  Ustanovenie § 108 ods. 1 ZKR. Pozri tiez DOLNY, J. Testovanie upadku a hroziaceho upadku dlznika z pohladu

slovenského pravneho poriadku. In: STUDIA TURIDICA Cassoviensia, ro¢. 11, ¢. 2, 2023, s. 3 — 13.

Z toho tiez vidiet, Ze nie vSetky podoby finan¢nych tazkosti su riesiteI'né tou, ¢i onou restrukturalizaciou. Vedl'a hroziacej

platobnej neschopnosti a stile mimo Gpadok sa totiz mozu vyskytnut' aj iné podoby finan¢nych t'azkosti, pre rieSenie

ktorych aktualna pravna tprava neponuka Ziaden osobitne koncipovany néstroj zachrany. Napriklad pre pripad hroziaceho
tpadku vo forme hroziaceho predlzenia.

' Pozri PATERSON, S. Restructuring moratoriums through an information-processing lens. In: Journal of Corporate Law
Studies, Vol. 23, No. 1, 2023, p. 40. [online] [cit. 20. septembra 2025]. Dostupné online: https://papers.ssrn.com/sol3
Ipapers.cfm?abstract_id=4283828.

12 Napriklad McCONMACK, G. The European Restructuring Directive amd stays on creditor enforcement actions. In:
International Insolvency Review, Vol. 30, Issue 51, 2021, p. 67 - 88.

13 Pozri HARVEY, R. M. Chapter 11 in Transition — From Boom to Bust and into the Future. In: American Bankruptcy Law
Journal, Issue 81, 2007, p. 463 and 471.

14 Pozri § 113, 114 ZKR.

15 Pozri § 17 a nasl. ZoRHU.

10
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naliehava, ako tam, kde uroven finan¢nych tazkosti uz dosiahla stav Upadku. Od tejto hypotézy
by sme sa chceli pri rieSeni moratéria odrazit’ a zistit', aké sU podmienky ochrany dlznika v
podobe moratdria v ramci preventivnej a insolvenénej restrukturalizacie.

Cielom je zistit mieru previazanosti medzi uroviiou finanénych tazkosti dlZnika
a jednotlivymi moratériami. Za tym ucelom porovname podmienky, ucinky a rozsah
jednotlivych moratérii a pokusime sa z toho vyvodit, ¢i v tomto smere reflektuji na rozdielnu
uroven finanénych tazkosti dlznika. Uvedomujeme si vSak, Ze vztah medzi moratoriom
a urovnou finan¢nych tazkosti nemusi byt’ striktne priamociary a ze do jeho pravneho ramca
vstupuje nemalé mnozstvo dalSich faktorov. Moratérium by nemalo dlznika vo vztahu
k veritelom neprimerane zvyhodiiovat. Najst' vhodny balans v postaveni dlznika a veritel'ov
povazujeme preto za esencialny faktor celej pravnej Upravy moratoria. Okrem toho, ak si
uvedomime eurdpsky pévod predinsolvenéného moratéria, je nutné vnimat’ aj isté mantinely
vopred dané Smernicou o restrukturalizacii a insolvencii. Porovnavat’ slovenské rieSenie SO
zahrani¢nymi pravnymi Gpravami ma preto zmysel primarne tam, kde existuje len minimalny
stupent harmonizacie. V tomto smere sa budeme obzerat’ najméa po tych podmienkach v pravnej
Uprave, ktoré by mohli pristup dlznika k moratériu zjednoduSovat’ alebo naopak st'azovat’.
In$piraciu budeme hl'adat’ v pravnej Giprave Ceskej republiky, pri¢om vyber tejto krajiny nie je
vObec ndhodny. Vzhladom na jej (nielen) geograficku blizkost’ je potencial konkurovat® si
Vv sit'azi predinsolvenénych a insolvencnych pravnych Uprav pomerne vysoky.

Problematika netrpi deficitom odborného zaujmu. Doktrina uz ponukla nemalé mnozstvo
zdrojov, ktoré sa problematike preventivnej a insolvenénej restrukturalizacie venujd,® preto pri
zakladnom inStituciondlnom vymedzeni moratéria je mozné Cerpat’ z viacerych
monografickych a ¢asopiseckych diel ako domacich, tak zahrani¢nych autorov. RieSena téma
v8ak osobitne spracovana nebola. Moznost’ nadviazat’ na vysledky aplika¢nej praxe je stale
vyrazne redukovana pre nizku frekvenciu vyuzivania preventivnej reStrukturalizacie
v domacom pravnom prostredi.}’ Pre porovnanie moratérii bude preto kli¢ova najma analyza
ich pravnych Uprav obsiahnutych v Zakone o rieseni hroziaceho tpadku, Zakone o konkurze
a reStrukturalizacii, Smernici o reStrukturalizacii a insolvencii a porovnavanych pravnych
predpisoch Ceskej republiky. Snad’ sa nAm podari takto ziskané poznatky vyuzit' v zavere¢nej
Casti prispevku k induktivnej tvorbe zaverov v nastolenych otazkach o previazanosti medzi
uroviou finanénych tazkosti dlznika a institittom moratoria.

I1. PREDINSOLVENCNE MORATORIUM V. MORATORIUM V INSOLVENCNEJ
RESTRUKTURALIZACIi: POROVNANIE

Domécemu ¢itatelovi dlzime kratku terminologicka odbocku. Ustrednym pojmom nasho
prispevku je totiz moratdrium, ktory Zakon o rieseni hroziaceho tpadku, ani Zakon o konkurze
a restrukturalizacii vobec nepouZiva. A dokonca tento pojem nepouziva ani Smernica
0 reStrukturalizacii a insolvencii v suvislosti s harmonizaciou preventivnej reStrukturalizacie.

16 K obom restrukturalizaciam existuje literatira komentarového typu, k insolvenénej restrukturalizacii DURICA, M. Zakon

0 konkurze a restrukturalizacii. Komentar. 4. vydanie. Praha : C. H. Beck, 2021. 1496 s. alebo POSPISIL, B. a kol. Zakon
o konkurze a restrukturalizacii. Komentar. 2. vydanie. Bratislava : Wolters Kluwer, 2016, 1044 s.. K preventivnej
reSrtukturalizacii PAULUS, G. CH., DAMMANN, R. European Preventive Restructuring. Directive (EU) 2019/1023.
Article-by-Article Commentary. Miinchen : C. H. Beck, 2021, p. 297, ale aj iné diela napriklad SCHONFELD, J. a kol.
Preventivni restrukturalizace: Revoluce v oblasti sanaci podnikatelskych subjekt. Praha : C. H. Beck, 2021. 265 s. alebo
DURACINSKA, J., MASUROVA, A. Preventivne formy rieSenia hroziaceho tpadku (transpozicia smernice (EU)
2019/1023 o restrukturalizacii a insolvencii z komparativneho pohl'adu). Bratislava : Univerzita Komenského v Bratislave,
Pravnicka fakulta, 2023, 64 s.

17 Od witinnosti Zakona o rieseni hroziaceho upadku, t. j. od 17. jula 2022 bolo doposial’ publikované v Obchodnom vestniku
pod kapitolou preventivne restrukturalizacie len jedno oznamenie sidu o povoleni verejnej preventivnej restrukturalizacie
aaj to bez poskytnutia docasnej ochrany. [online] [cit. 17. septembra 2025]. Dostupné online: https://
obchodnyvestnik.justice.gov.sk/ObchodnyVestnik/Web/Detail.aspx?1dOVod=3565&csrt=15884338895689989782.
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V doméacom prostredi nejde teda olegalny pojem, preto je na mieste zaCat kratkym
terminologickym spresnenim. Ak v prispevku operujeme s pojmom moratoria, Citatel’ by si pod
nim mal predstavit’ ochranné efekty predinsolven¢énych a insolven¢nych procesov. Tie pdsobia
na viacerych Urovniach. Vécsina z nich sleduje primarne ochranu dlznika pred Gsilim jeho
veritel'ov o individudlne uspokojenie pohladavok, ndjdeme medzi nimi vSak aj také, ktoré
usiluji skér o plynulejsi chod restrukturalizaéného konania, ¢i dokonca ochranu samotnych
veritel'ov.'® Bez vazby na konkrétny pravny poriadok sa v odbornej literatlre tieto ochranné
efekty bezne sumarne oznacuju pojmom moratérium.® Jeho konkrétne pomenovanie, obsah
a ucinky sa napriec¢ narodnymi jurisdikciami prirodzene lisia.

V kontexte slovenskej pravnej Upravy zodpoveda moratoriu v ramci verejnej preventivnej
restrukturalizacie koncept do¢asnej ochrany upraveny v § 17 a nasl. ZoRHU.?® V texte viak
niekedy ozna¢ime docasni ochranu aj ako predinsolven¢né moratérium.?t Oproti tomu
ochranné efekty insolvenénej reStrukturalizacie sa sthrne neoznacuji ziadnym osobitnym
ndzvom, Zakon o konkurze a restrukturalizacii v tejto savislosti hovori len vel'mi jednoducho
0 u¢inkoch zacCatia reStrukturalizatného konania. AKO moratérium v insolvencnej
reStrukturalizacii vnimame preto v prvom rade ucinky zacatia tohto konania tak ako st
vymedzené v § 114 ZKR. Nejde vsak o ich kompletny zoznam. Niektoré dalSie vidiet
roztrasené na r6znych miestach Zakona o konkurze a restrukturalizacii. Nasledujice pasaze
prispevku tak budu usilovat’ o porovnanie docasnej ochrany atych ucinkov zacatia
reStrukturalizacného konania, ktoré maju voci dlznikovi ochranny efekt, vytvarajd vhodné
podmienky k priprave restrukturaliza¢ného planu a priaznivo pdsobia aj vo vzt'ahu k veritel'om.

1. Casovy faktor: Zaciatok a doba trvania moratorii

Spoloénym znakom oboch moratérii je, Ze pdsobia vzdy od zaciatku reStrukturalizécie.
DlZznik nema v tomto smere moznost’ vyberu a nastipenie u¢inkov ktoréhokol'vek moratdria
odsuntt’ na neskorsi okamih.

V ramci verejnej preventivnej restrukturalizacie musi dlznik o moratoérium poZiadat’ a moze
tak urobit’ len raz spolu s navrhom na povolenie verejnej preventivnej reStrukturalizacie. Sud
ju na zaklade Ziadosti dlznika poskytne v rdmci rozhodnutia, ktorym verejnu preventivnu
restrukturalizaciu povoli.?? Je vylugené, aby dlznik poZziadal o docasnii ochranu neskor
v priebehu konania, resp. aZ po tom, ako sid verejnu preventivnu restrukturalizaciu povolil. Ak
sa potreba docasne chranit’ dlznika pred individudlnymi postihmi zo strany veritel'ov ukéaze az
poCas verejnej preventivne] reStrukturalizécie, inStitit moratéria nie je v tomto smere
dostatocne pruzny na to, aby taklito ochranu poskytol. Potreba docasne chranit’ dlZznika, ¢i

18V kontexte slovenskej pravnej Gpravy napriklad spocivanie lehot pre uplatnenie prava vo&i dlznikovi vratane lehot na

uplatnenie narokov z odporovatelnych pravnych tikonov podas trvania do¢asnej ochrany (§ 20 ods. 9 ZoRHU) alebo
obmedzenie dispozi¢nych opravneni dlznika (§ 19 ods. 1 ZoRHU).
19V anglicky hovoriacich krajinach sa okrem moratéria (UK terminolégia) pouZiva ako jeho jazykovy ekvivalent pojem
stay” (typickd USA terminologia). Pojem ,.stay* pouziva v anglickej jazykovej verzii aj Smernica o restrukturalizacii
ainsolvencii. Terminologickd zhoda v pojme ,stay“ v podstate tiez potvrdzuje, Ze nemalym zdrojom legislativnej
autori v tejto suvislosti dokonca oznac¢uji smernicu za eurépsku odpoved’ na Kapitolu 11 amerického Konkurzného zékona
(Chapter 11 of the US Bankruptcy Code). Pozri McCCONMACK, G. The European Restructuring Directive amd stays on
creditor enforcement actions. In: International Insolvency Review, Vol. 30, Issue 51, 2021, p. 67.
V tomto bode sa ziada uviest, 7e dodasna ochrana je pristupna pre dlznika len v rdmci verejnej preventivnej
restrukturalizacie. Neverejna preventivna restrukturalizacia takyto alebo obdobny institiit neponuka.
Pojem vSeobecné moratérium ale pouzila dévodova sprava k Zakonu o rieSeni hroziaceho tpadku v slvislosti
s vysvetlenim docasnej ochrany. D6vodova sprava k Zakonu o rieeni hroziaceho ipadku, s. 41. [online] [cit. 22. septembra
2025]. Dostupné online: https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DoclD=505070.
Podla § 17 ods. 1 ZoRHU ,,Sid poskytne dlznikovi docasmii ochranu v rozhodnuti o povoleni verejnej preventivnej
restrukturalizacie na obdobie troch mesiacov ...*

20

21

22
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zabezpecit’ plynulejsi chod preventivnej restrukturalizacie tak musi byt” dlznikovi znama uz pri
priprave verejnej preventivnej reStrukturalizacie.

Doba trvania je vSak pri oboch moratériach upravena rozdielne. Trvanie doCasnej ochrany
je Gasovo limitované. Podla § 17 ods. 1 ZoRHU ju sud poskytne na obdobie troch mesiacov.
Jej d’alsie prediZenie je za splnenia uréitych podmienok mozné, opit’ na zaklade Ziadosti dlznika
rozhodnutim sudu, ato o d’alSie tri mesiace. Celkové trvanie docasnej ochrany ohranicuje
Zakon o rieeni hroziaceho upadku dobou Siestich mesiacov.? Z toho vyvodzujeme, Ze dlznik
moze poziadat o predlZenie do¢asnej ochrany len raz.?*

Utinky moratéria vramci insolvenénej re$trukturalizicie nastupuju diiom zalatia
reStrukturaliza¢ného konania. Za den zacatia konania sa povazuje den nasledujici po dni, kedy
doslo k zverejneniu uznesenia sidu o zacati reStrukturalizatného konania v insolven¢nom
registri.?® Rozdielne od predinsolvenéného moratdria viak jeho trvanie nie je ¢asovo ohrani¢ené
a posobi bez prerusenia pocas celej doby trvania insolvenénej restrukturalizacie.?®

2. Moratérium: Automaticka alebo poskytnuta ochrana dlznika?

V tomto bode sa obe moratoria podstatne liSia. Ako sme naznacili vys$sie, v insolvencéne;j
restrukturalizacii nastupuje moratérium v podobe G¢inkov zacatia konania automaticky, bez
toho, aby o tento typ ochrany musel dlznik usilovat’ splnenim osobitnych podmienok.?” Pri
verejnej preventivnej reStrukturalizacii je situdcia odliSna. UZ vySSie bolo spomenuté, ze dlZznik
musi 0 moratérium, resp. docasnu ochranu poziadat’. O jej poskytnuti rozhodne sud, len ak
s tym podla § 17 ods. 1 ZoRHU:

,wjadrila suhlas vicsina veritelov pocitana podla vysky ich nespriaznenych pohladavok
alebo
- wjadrilo suhlas aspon 20% vsetkych veritelov pocitanych podla vysky ich nespriaznenych
pohladavok a v koncepte planu ciastocné odpustenie pohladavky alebo uznanie jej
Ciastocnej nevymahatelnosti nepresahuje u Ziadneho z veritelov 20% jeho pohladavky a
odklad splacania zZiadnej z pohladdvok nepresiahne jeden rok. *

Formulacia § 17 ods. 1 ZoRHU jasne ukazuje, e pokial’ bude poziadavka stihlasu potrebnej
vacsiny veritelov splnena, sid nema ini moznost ako docasni ochranu poskytnut’. Pri
rozhodovani o do¢asnej ochrane sid neposudzuje iné faktory, napriklad ¢i jej poskytnutie je
alebo nie je nevyhnutné, ¢i skuto¢ne podporuje ciele preventivnej reStrukturalizacie, ako
napreduju rokovania medzi dlznikom a veriteI'mi alebo ako sa prejavi v pozicii nesthlasiacich
veritel'ov. Posudenie tychto skuto¢nosti sa akoby prestiva smerom k veritel'om, pri ktorych sa
predpoklada, ze v ramci prejaveného sthlasu alebo nesthlasu tieto skuto¢nosti zvazia. Z toho
mozno vidiet, Ze hoci o poskytnuti docasnej ochrany dlZnika rozhoduje sud, v kone€nom
doésledku je postavena na konsenzualnom zéklade.

Ak si uvedomime, ze docasnd ochrana ma dlZznika pred veritelmi chranit’, poziadavka
stihlasu urcitej masy veritel'ov ako conditio sine qua non k jej poskytnutiu moze prinasat’ urcity
prakticky paradox. Ci dlznik bude pred veritePmi chraneny moze byt totiz v kone¢nom
dosledku v rukach prave tych, pred ktorymi ma byt dlznik vlastne chraneny. Oproti
insolvencnej restrukturalizacii tak cesta dlznika k predinsolvenénému moratériu nemusi byt

2 Pozri § 18 ods. 3 ZoRHU.

24 Ustanovenie § 18 ods. 1 ZoRHU umoziiuje dlznikovi podanie takejto Ziadosti najskor 30 dni a najneskor 10 dni pred
uplynutim docasnej ochrany. Na ziadost’ podani mimo takto vymedzeny ¢asovy ramec sa neprihliada.

%5 Pozri § 113 ods. 3 v spojeni s § 114 ods. 1 a § 199 ods. 9 ZKR.

% Podla § 114 ods. 4 ZKR , Ak tento zdkon neustanovuje inak, ucinky zacatia restrukturalizacného konania zanikaj
zverejnenim oznamenia o nadobudnuti pravoplatnosti uznesenia o zastaveni restrukturalizacného konania.*

21 Pozri § 114 ZKR.
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vobec jednoducha. Argumenty o vysoko konsenzudlnom charaktere verejnej preventivnej
reStrukturalizdcie, na ktorom je nutné trvat’, ¢i usili zabranit’ zneuzivaniu instititu zo strany
nepoctivych dlznikov pre jeho ochranné ucinky, nemusia byt dostatoCne presvedCivé.
Domnievame sa, ze pomerne kratka doba trvania do¢asnej ochrany by riziko zneuzivania mala
minimalizovat’. Naviac, nie vSetky u¢inky do¢asnej ochrany maju nutne ochranny efekt len vo
vztahu dlznikovi. Niektoré z nich smerujd skér k tomu, aby vytvorili lepsie podmienky pre
vedenie reStrukturaliza¢ného konania, ¢i dokonca zvySuju komfort aj na strane veritel'ov pri
uplatiiovani niektorych ich prav. Ak trvame na tom, aby Uprava moratéria predstavovala
vhodny balans v postaveni dlznika a veritel'a, domnievame sa, ze v otazke podmienok, za
ktorych je doCasna ochrana poskytnuta, mozno tento balans len tazko dohl'adat’.

Hoci z pohl'adu dlznika méze takato uprava vyznievat’ pomerne radikalne, v uré¢itych bodoch
moze byt pre dlznika vo vysledku prospesna.?® Napriklad nedostatok podpory na strane
veritelov moze dlznika vopred upozoriiovat na problémy vsSade tam, kde pre uspesné
ozdravenie podnikatel'a bude nutny sthlas urcitej vacsiny veritel'ov, typicky pri schvalovani
verejného preventivneho reStrukturalizaéného planu. Tiez skutocnost, Ze dlznik nedokaze
urcitych veritel'ov obist, ak chce tazit’ z ochrannych efektov moratéria, méze paradoxne
prispiet’ k vyssej dovere medzi dlznikom a veritelmi a K ich presvedéeniu 0 poctivom zamere
dlznika ozdravit’ sa a pokracovat’ v podnikani.

Podmienky pre prediZenie do¢asnej ochrany su koncipované mierne odlisne od podmienok
pre poskytnutie do¢asnej ochrany. Dlznik musi o prediZenie doGasnej ochrany poziadat’ sud,
pri¢om k Ziadosti musi priloZit’ stthlas veritel'ského vyboru. Ten viak podl'a § 18 ods. 2 ZoRHU
obdrzi len ak ,, v rokovaniach o verejnom plane dosiahol ndlezity pokrok a prediZenie docasnej
ochrany je nevyhnutné na dosiahnutie tcelu verejnej preventivnej restrukturalizdcie. %
Dosiahnutie pokroku v rokovaniach s veriteI'mi a nevyhnutnost’ do¢asnej ochrany vo vztahu
ku cielom preventivneho rieSenia je nutné vnimat ako klicové podmienky pre predlZenie
doc¢asnej ochrany. Takéto nazeranie potvrdzuje aj dovodova sprava k Zakonu o rieSeni
hroziaceho tipadku, ked’ uvadza, Ze ,,iné dévody predizenia docasnej ochrany sa v stlade so
smernicou nepripustaju, a to ani v pripade, ak by dlznik ziskal suhlas veritelského vyboru. “
Dlznik by mal preto v Ziadosti uviest' a nalezite zdovodnit’ naplnenie vysSie oznacenych
kl'a¢ovych podmienok, bez splnenia ktorych by sud nemal predlZenie doCasnej ochrany dlZznika
pripustit’.

3. Rozsah a U¢inky moratérii

Rozsah oboch moratérii sa jemne 1i$i. Pri oboch plati, Ze dlznik nema moznost’ rozsah
moratorii modifikovat’ a ich G¢inky koncentrovat’ smerom len K niektorym veritelom. Kym
ucinky zacatia insolvencnej reStrukturalizacie nastupuju automaticky vo vztahu ku vSetkym
veritelom s vynimkou veritelov tzv. prednostnych pohladavok,® do¢asna ochrana vytvara stit
pred iniciativou vSetkych veritelov okrem pripadu, Ze ide o ,.existujice alebo budulce
pracovnopravne ndaroky sicasnych alebo byvalych zamestnancov.*3! Rozdielne od wginkov
zacatia reStrukturalizaéného konania sa tak z rozsahu docasnej ochrany vymkli zamestnanci
dlznika bez ohl'adu na to, kedy im pracovnopravny narok voci dlznikovi vznikol.

2 Domnievame sa v3ak, Ze to nebolo priamym zdmerom slovenského zakonodarcu. V dévodovej sprave k Zakonu o rieseni

hroziaceho Gpadku blizsie vysvetlenie poziadavky stihlasu veritel'ov chyba.
2 Do6vodova sprava k Zakonu o rieseni hroziaceho upadku, s. 41. [online] [cit. 28. septembra 2025]. Dostupné online:
https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DoclD=505070.
Podl'a § 120 ods. 2 ZKR ,, Pohladavky, ktoré vznikli voci dlznikovi pocas restrukturalizacného konania, pracovnopravne
naroky, na ktoré narok vznikol za obdobie kalendarneho mesiaca, v ktorom doslo k zacatiu restrukturalizacného konania,
odmena spravcu a neperniazné pohladdavky sa v reStrukturalizacii neuplatiiuju prihldskou (dalej len ,, prednostné
pohladavky*©).
31 Ustanovenie § 20 ods. 10 ZoRHU.

30
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Utinky oboch moratorii posobia na viacerych urovniach; vi&§ina z nich smeruje ochrane
dlznika pred verite'mi, niektorym ide skor o vytvorenie vhodného prostredia pre vyjednévanie
0 restrukturalizatnom plane, ¢i zvySenie komfortu aj na strane veritelov. Ich podrobné
vysvetlenie uz ponukli neraz ini autori, pripadne obsiahli iné zdroje, preto na nich na tomto
mieste len odkaZzeme.*? Nasim zamerom je teraz ponuknut’ ich porovnanie a na tomto pozadi
zistit, ¢i reflektuju na rozdielnu troven finanénych tazkosti dlznika, ku ktorych rieSeniu oba
moratoria maju prispiet’. Ich typovo porovnatel'né u¢inky sumarizuje nasledovna tabul’ka:

Aktivna konkurzna imunita, ktora dlznika zbavuje povinnosti podat’ navrh na vyhlasenie
konkurzu

Do¢asn4 ochrana: Ustanovenie § 20 ods. 1 ZoRHU

Pocas docasnej ochrany nemda dlznik povinnost’” podat ndvrh na vyhlésenie konkurzu.
Informaéna povinnost’ §tatutarneho organu dlznika podla § 12 ZoRHU vsak trva nad’alej. Jej
podstatou je nutnost’ bezodkladne pisomne informovat’ sid, spravcu, veritel'sky vybor
a veritel'ov, ktori sthlasili s poskytnutim doc¢asnej ochrany, o upadku, ktory nastal pocas
verejnej preventivnej reStrukturalizicie.

ﬁéinky zalatia reStrukturalizaéného konania: Ustanovenia § 11 ods. 2 ZKR, § 74a ods.
5 pism. ¢) ZKR, § 117 ZKR
Zakon neobsahuje ustanovenie, ktoré by vyslovne zbavilo dlznika povinnosti podat’ ndvrh na
vyhlasenie konkurzu v momente, ako za¢ne reStrukturalizacné konanie. Ustanovenie § 117
ZKR vsak potvrdzuje, Ze dlznik mé moznost’, nie vSak povinnost’, podat’ navrh na vyhlasenie
konkurzu. Ak by tak urobil po zacati reStrukturalizacného konania, sid by jedinym
uznesenim restrukturalizaéné konanie zastavil, zacal konkurzné konanie a dokonca vyhlasil
konkurz na jeho majetok. Negovat' aktivnu konkurzni imunitu ako ucinok zacatia
reStrukturalizacného konania by tak nedavalo zmysel. Ak by totiz existovala povinnost’ podat’
navrh na vyhlasenie konkurzu aj po zalati reStrukturalizaného konania, v kontexte
nasledkov § 117 ZKR by si dlznik jej splnenim v podstate vzdy pod sebou odpilil konar.
Na druhej strane je nutné vidiet, Ze povinnost’ dlznika podat’ ndvrh na vyhlasenie konkurzu
viaze § 11 ods. 2 ZKR na moment zistenia alebo zistiteI'nosti upadku, s nesplnenim ktorej
ako nasledok nastupuje zakonna zmluvna pokuta. Nie vSak vzdy. Podl'a § 74a ods. 5 pism.
c¢) ZKR dlZnik nie je ohrozeny zdkonnou zmluvnou pokutou za oneskorené podanie navrhu
na vyhlasenie konkurzu, ak preukdze, Ze v lehote podl'a § 11 ods. 2 ZKR (t. j. tych 30 dni od
zisteného alebo zistiteI'ného Upadku) poveril spravcu vypracovanim reStrukturalizaéného
posudku a podal navrh na povolenie resStrukturalizacie, na zaklade ktorého sud povolil
reStrukturalizaciu. Hoci zjednodusSene, ale fakticky mozZno vidiet’ v tychto uc¢inkoch aktivnu
konkurznu imunitu.

Pasivna konkurzna imunita, ktor brani vyhlaseniu konkurzu na majetok dlznika
Docasna ochrana: Ustanovenia § 20 ods. 2 ZoRHU, § 16 ods. 1 ZKR

3 Napriklad DURICA, M. Zakon o konkurze a restrukturalizacii. Komentar. 4. vydanie. Praha : C. H. Beck, 2021. 1456 s.,
POSPISIL, B. a kol. Zakon o konkurze a restrukturalizacii. Komentar. 2. vydanie. Bratislava : Wolters Kluwer, 2016, 1044
s., HRABANKOVA, K. Verejna preventivna restrukturalizicia ako sanaény proces podnikatel'a v komparacii s Geskou
pravnou Upravou. In: STUDIA IURIDICA Cassoviensia. 2024, ro¢. 12, ¢. 2, s. 56, CUKEROVA, D. O ingerencii verejnej
moci pri preventivnej restrukturalizacii. In: Zasahy verejnej moci do podnikania a obchodovania: Pocta profesorovi Janovi
Husarovi. Kosice : Univerzita P.J. Safarika v Kogiciach, 2022, s. 46, ale aj niektori d’alii a tiez dovodova sprava k Zakonu
orieSeni  hroziaceho upadku, s. 41. J[online] [cit. 29. septembra  2025]. Dostupné online:
https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DoclD=505070.
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Podla § 20 ods. 2 ZoRHU trvanie dogasnej ochrany brani vyhlaseniu konkurzu na majetok
dlznika a povoleniu restrukturalizacie dlznika. Nie je vylucené, aby sud konkurzné alebo
reStrukturalizacné konanie zacal, tieto konania sa vSak ex lege preruSuju. Rovnaky osud
postihne uz prebiehajuce konkurzné alebo restrukturalizacné konanie.

Rovnaky ucinok ako docasna ochrana ma vSak uz aj samotné zacatie konania o povoleni
verejnej preventivnej reStrukturalizacie bez poskytnutia doCasnej ochrany. Podl'a § 16 ods. 1
ZKR ak pocas konkurzného konania za¢ne konanie o povoleni verejnej preventivnej
reStrukturalizacie, konkurzné konanie sa do povolenia alebo zastavenia verejnej preventivnej
restrukturalizacie prerusuje. Uginky pasivnej konkurznej imunity by tak pocas verejnej
preventivnej restrukturalizacie mali nastlpit’ bez ohl'adu na poskytnutie docasnej ochrany.

Z § 16 ods. 1 ZKR vyvodzujeme, Ze zacatie reStrukturalizaéného konania sice nebrani zacatiu
konkurzného konania, konanie sa viak ex lege prerusi az do povolenia restrukturalizacie.
Povolenim restrukturalizacie sa konkurzné konanie uznesenim sudu zastavi.

Ustanovenie § 113 ods. 4 ZKR spomenieme len v kratkosti, kedze doplia u¢inky za¢atého
reStrukturalizaéného konania, a to vo vztahu k moZnosti zaCat iné reStrukturalizacné
konanie. Je logické, ze zacaté restrukturalizacné konanie brani tomu, aby voci tomu istému
dlZnikovi zacalo iné reStrukturalizacné konanie. Takyto navrh siid odmietne. Ustanovenie
viac ako ochranu dlZnika sleduje v tomto bode skér poriadok veci.

Exekuéna imunita, ktora brani vedeniu exeku¢ného alebo obdobného vykonavacieho
konania na vymozZenie pohl'adavok veritel'ov voci dlznikovi

Docasna ochrana: Ustanovenie § 20 ods. 3 ZoRHU
Pocas docasnej ochrany nie je mozné viest’ exekuciu alebo obdobné vykonévacie konanie na
vymozenie va¢siny pohladavok voci dlznikovi. Textacia § 20 ods. 3 ZoRHU dava jasne
najavo, ze docasna ochrana nebrani zacatiu tychto konani, vylicené je len pokracovat’ v nich.
Exekucné a obdobné vykonavacie konania zacaté pocas docasnej ochrany sa preto ex lege
prerusia.
Exeku¢na imunita nie je absolitna, mimo jej rozsah sa dostava nitené¢ vymozenie tych
pohl'adavok, ktoré vznikli v sdvislosti s realizaciou spoloénych programov Slovenskej
republiky a EU financovanych z fondov EU, boli priznané rozhodnutim niektorej zlozky
v ramci §truktary EU, d’alej pohl'adavok niektorych subjektov verejnej spravy, a to dafiovych
nedoplatkov, colnych dlhov, pokut a inych platieb ulozenych colnymi organmi podl’a colnych
predpisov, avkontexte § 20 ods. 10 ZoRHU mdzeme povedat, Ze aj pohladavok
Zamestnancov.
Ak si uvedomime, Ze § 10 ods. 2 pism. d) ZoRHU vyluduje povolenie verejnej preventivne;
reStrukturalizacie, ak vo vztahu k dlznikovi prebieha exeku¢né konanie alebo obdobné
vykonavacie konanie na vymozenie pefiazného naroku, moze sa § 20 ods. 3 ZoRHU javit
ako nadbyto¢ny. Jeho textu je vSak potrebné rozumiet’ tak, Ze sa svojim u¢inkom sustredi na
exekuéné alebo obdobné vykonavacie konania, ktoré dlznikovi len potencialne hrozia s tym
cielom, aby sa zabranilo ich vedeniu (nie vSak zacatiu).

Utinky zadatia reStrukturalizaéného konania: Ustanovenia § 114 ods. 1 pism. b) ZKR,
§ 120 ods. 2 ZKR

3 Rovnako § 16 ZKR vysvetluje aj DURICA, M. Zakon o konkurze a restrukturalizacii. Komentar. 4. vydanie. Praha : C. H.
Beck, 2021. s. 891.
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Po zacati restrukturalizacného konania nie je mozné vobec zacat’ exekucné alebo obdobné
vykonavacie konanie pre pohl'adavku, ktora sa v restrukturalizacii uplatiiuje prihlaskou. Uz
zacCaté konania sa ex lege prerusia.

Oproti exekucnej imunite z docasnej ochrany vidiet niekol’ko zasadnych rozdielov.
Exekucnd imunita posobi nielen smerom k potencidlne hroziacim exeku¢nym konaniam, ale
aj k tym, ktoré uz prebichaju. Exeku¢na imunita ani v tomto pripade nie je absolltna, jej
ucinky st v8ak zazené len na tie pohladavky veritel'ov, ktoré sa v ramci restrukturalizécie
prihlasuju prihlaskou; ide o pohl'adavky, ktoré vznikli do zverejnenia uznesenia sudu o zacati
re§trukturalizaéného konania v insolvenénom registri.>* Ohladom tychto pohladavok
exekucéné alebo obdobné vykondvacie konanie ani len nezacne.

Mimo exeku¢nu imunitu ostdvaju pohladavky, ktoré vznikli voci dlznikovi pocas
restrukturalizacného konania, pracovnopravne naroky, na ktoré narok vznikol za obdobie
kalendarneho mesiaca, v ktorom do$lo k zacatiu reStrukturalizatného konania, odmena
spravcu a nepetiazné pohladavky.®

Zakladné koncepcéné rieSenie oboch exekuénych imunit sa 1iSi. Kym pri doc¢asnej ochrane
smeruje k potencialne hroziacim exekutciam, bez ohl'adu na moment vzniku pohl'adavky, pre
moratérium v ramci insolven¢nej restrukturalizacie je kIiGovy prave Casovy faktor vzniku
vymahanej pohl'adavky, resp. skuto¢nost’, ¢i vymahana pohl'adavka vznikla pred alebo po
zacati reStrukturalizacného konania.

Osobitné pravidla pre prednostné uspokojovanie novych a nespriaznenych
pohPadavok

Docasna ochrana: Ustanovenia § 20 ods. 4 ZoRHU, § 2 ods. 1 pism. 0) a p) ZoRHU

S docasnou ochranou nastupuje osobitné pravidlo plnenia zavéazkov, ktorého podstatu mozno
zhrnut' ako prednostné plnenie nového zavazku pred starym zavdazkom a nespriazneného
zavéazku pred spriaznenym zdvazkom. Novym zavdzkom sa pritom rozumie ten, ktory
vznikol od zaciatku kalenddrneho mesiaca, v ktorom sa poskytla do¢asna ochrana, starym
zavazkom je zase ten, ktory vznikol pred zaciatkom kalendarneho mesiaca, v ktorom sa
poskytla do¢asna ochrana. U&elom je posilnit’ prevadzkyschopnost’ podniku dlznika.®®
Utinky zaéatia restrukturalizaéného konania: Ustanovenie § 120 ods. 2 ZKR

Typovo porovnatel'né pravidlo pre ramec insolvencnej restrukturalizacie mozZno vidiet' v §
120 ods. 2 ZKR o tzv. prednostnych pohl'adavkach. Tieto sa do restrukturalizacného planu
nezahriiuj a dlZnik by ich mal byt schopny plnit’ v Standardnom reZime. Aj to totiz moZze
indikovat, akd je jeho skutoéna ekonomicka Zivotaschopnost.®’ Zopakujeme, Ze ide
predovsetkym o nové dlhy, ktoré vznikli po zacati restrukturalizacného konania. NerozliSuje
sa pritom, €i st spriaznené alebo nespriaznené.

Ochrana pred vykonom zabezpecovacieho prava

Do¢asna ochrana: Ustanovenie § 20 ods. 5 ZoRHU
Docasna ochrana znemoziuje nielen vedenie, ale aj zaCatie vykonu zabezpecovacieho prava
na majetok dlznika. Oproti exeku€nej imunite je doCasna ochrana v tomto smere rdznejSia

3 DURICA, M. Zakon o konkurze a restrukturalizacii. Komentar. 4. vydanie. Praha : C. H. Beck, 2021. s. 911.
35
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Podl'a § 120 ods. 2 ZKR ,, Pohladavky, ktoré vznikli voci diznikovi pocas restrukturalizacného konania, pracovnoprdavne
naroky, na ktoré narok vznikol za obdobie kalenddarneho mesiaca, v ktorom doslo k zacatiu restrukturalizacného konania,
odmena spravcu a nepenazné pohladavky sa v reStrukturalizacii neuplatnuju prihlaskou (dalej len , prednostné
pohladdvky“). Na prednosiné pohladdavky nepésobia ucinky zacatia restrukturalizacného konania ani sa nezahiiiaju do
restrukturalizacného planu, ibaze s tym ich veritelia suhlasia.

Dovodova sprava k Zakonu o rieSeni hroziaceho upadku, s. 43. [online] [cit. 1. oktobra 2025]. Dostupné online:
https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DoclD=505070.

DURICA, M. Zakon 0 konkurze a restrukturalizécii. Komentar. 4. vydanie. Praha : C. H. Beck, 2021. s. 909.
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a vylucuje vykon zabezpecovacieho prava vo vztahu k akymkol'vek pohl'addvkam veritel'ov
s vynimkou pracovnopravnych narokov zamestnancov dlznika.

Udinky zadatia re§trukturalizaéného Konania: Ustanovenie § 114 ods. 1 pism. ¢) ZKR
Zacatie reStrukturalizaéného konania brani zacatiu alebo pokracovaniu vo vykone
zabezpeCovacieho prava na majetok patriaci dlznikovi, avSak len vo vztahu k tym
pohl'adavkam, ktoré sa v restrukturalizacii uplatituju prihlaskou. Oproti docasnej ochrane je
V tomto bode U¢inok zacatia konania uZzsi.

Ziakaz zapocitania pohladavok

Docasn4 ochrana: Ustanovenie § 20 ods. 6 ZoRHU

Vylucené je akékol'vek zapocitanie spriaznenych pohladdvok voci dlznikovi; zapocitavat
teda jednostranne nemozu ani dlznik, ani veritelia, a pripustna nie je ani dohoda medzi nimi.
Utinky zadatia retrukturalizaéného konania: Ustanovenie § 114 ods. 1 pism. f) ZKR
Po zacati restrukturalizacného konania nie je mozné voci dlznikovi zapocitavat’ pohl'adavky,
ktoré sa v restrukturalizacii uplatiiuju prihlaskou. Zakaz zapocitavat’ sa teda tyka tzv. starych
dlhov a len vo vztahu k jednostrannému zapocitaniu veritel'a. Zapocitanie na zaklade dohody
alebo jednostranného zapocitacicho prejavu vole dlznika ostava vo vztahu k tzv. starym
dlhom nad’alej mozné. Moznost' zapocitat’ tzv. prednostné pohladavky ostdva tymto
ustanovenim nedotknuta.®

Obmedzenia pre zanik a zmenu obsahu zmluvnych zavizkovych vzt'ahov dlZnika

Docasna ochrana: Ustanovenie § 20 ods. 7 ZoRHU

Zamedzuje sa ukonceniu zmlav alebo zmene ich obsahu z dovodu omeskania dlznika, ktoré
nastalo pred poskytnutim docasnej ochrany. Striktne trvat’ na pokra¢ovani nezmenenych
zmluvnych vzt'ahov moze byt pre druhtt zmluvnu stranu neumernou alebo z hl'adiska cielov
preventivnej restrukturalizicie zbytoénou zat'azou, preto § 20 ods. 7 ZoRHU koncipuje dve
vynimky; uvedené obmedzenie neplati, ak by druhd zmluvné strana mohla vazne ohrozit’
prevadzkovanie svojho podniku alebo plnenie druhej zmluvnej strany nie je nevyhnutne
potrebné na zachovanie prevadzky podniku dlZnika.

Utinky zaéatia reftrukturalizaéného konania: Ustanovenie § 114 ods. 1 pism. d) ae)
ZKR

Pre omeskanie dlZnika s plnenim, na ktoré druhej zmluvnej strane vznikol narok pred zacatim
reStrukturalizaéného konania, nemoZno vypovedat zmluvu alebo od nej jednostranne
odstupit’ bez vynimky. Zakazané st tiez tzv. ipso facto klauzuly umoznujuce druhej zmluvnej
strane vypovedat zmluvu uzatvoreni s dlznikom alebo od nej odstipit z dovodu
reStrukturalizaéného konania alebo konkurzného konania.

Obmedzenie dlZnika vo vykone ¢innosti

Docasn4 ochrana: Ustanovenie § 20 ods. 1 ZoRHU

Pokial’ veritelia nepodmienili stihlas s poskytnutim docasnej ochrany podla § 17 ods. 1
ZoRHU povinnym schvalovanim vybranych tkonov zo strany poradcu, plati zakonny rezim
dispoziénych obmedzeni uvedeny v § 19 ods. 2 ZoRHU. Podas do¢asnej ochrany méze dlznik
bez obmedzeni realizovat’ len tie Ukony, pri ktorych sa podstatne nemeni skladba jeho
majetku, zavdzkov alebo zavizkovych vztahov, ostatné len so sthlasom veritel'ského
vyboru.

% Ustanovenie § 120 ods. 2 ZKR.
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UtinKy zaéatia reStrukturaliza¢ného konania: Ustanovenie § 114 ods. 1 pism. a) ZKR
Dlznik je povinny obmedzit' vykon svojej &innosti na bezné pravne ukony; iné pravne
ukony dlZznika podliehaju suhlasu spravcu, ktory vypracoval posudok.

Spocivanie niektorych lehot
Do¢asna ochrana: Ustanovenie § 20 ods. 9 ZoRHU
Pocas docasnej ochrany spocivaju lehoty na uplatnenie prava voéi dlznikovi a lehoty na
uplatnenie odporovacieho préva.

Utinky zadatia re§trukturalizaného konania: Porovnatel’ny uéinok neexistuje
NemoZnost’ ukondit’ financovanie dlZznika

Doc¢asn4 ochrana: Ustanovenie § 20 ods. 8 ZoORHU

Veritel nemo6ze ukonéit’ financovanie dlznika, ktoré bolo dohodnuté pred poskytnutim

docasnej ochrany z dovodu, ze dlznik neplni dohodnuté podmienky spocivajice v plneni

finan¢nych ukazovatel'ov.

Utinky zadatia retrukturalizaného konania: Porovnatel’ny uifinok neexistuje
NemozZnost’ realizovat’ korporaéné premeny

Docasna ochrana: Porovnatel’né pravidlo neexistuje

Utinky zacatia retrukturalizaéného konania: Ustanovenie § 114 ods. 1 pism. g) ZKR

Premeny a cezhrani¢né premeny spolo¢nosti v zmysle zakona ¢. 309/2023 Z. z. o premenach

obchodnych spolo¢nosti a druzstiev a o zmene a doplneni niektorych zdkonov nie je mozné

realizovat’.

Cezhrani¢né idinky moratérii
Docasna ochrana: Podla stcasne platného pradvneho stavu docasnd ochrana dlZnika
nedokaze presiahnut’ hranice slovenskej jurisdikcie.

Restrukturaliza¢né konanie: Je automaticky uznané a priznavaji sa mu cezhrani¢né ucinky
v zmysle nariadenia Eurdpskeho parlamentu a Rady (EU) 2015/848 z 20. méaja 2015 o
insolven¢nom konani (prepracované znenie).

Ustanovenie spravcu
Docasna ochrana: Ustanovenia § 11 ods. 2 pism. a) ZoRHU, § 26 ZoRHU
Ustanovenie spravcu pocas verejnej preventivnej reStrukturalizacie je obligatérne len
v urcitych pripadoch, jednym z nich je poskytnutie doc¢asnej ochrany. Pre dlznika to zaroven
znamend aj vznik nakladov spojenych s Ghradou jeho odmeny. Vyska odmeny spravcu vo
verejnej preventivnej reStrukturalizacii a insolvenénej reStrukturalizacii je upravena
rovnako,*’ celkova suma viak bude pravdepodobne niZ$ia vzhladom na predpokladany kratsi
priebeh konania.*!
Restrukturaliza¢né konanie: Vyhlaska MS SR ¢. 665/2005 Z. z. ktorou sa vykonavaju
niektoré ustanovenia zakona ¢. 7/2005 Z. z. o0 konkurze a reStrukturalizacii a o zmene a
doplneni niektorych zakonov

3 Bezné pravne ukony vymedzuje pozitivne a negativne § 10 ZKR.

40" Pozri § 6 vyhlasky MS SR &. 195/2022 Z. z., ktorou sa vykonavajii niektoré ustanovenia zakona &. 111/2022 Z. z. o rieSeni
hroziaceho Upadku a 0 zmene a doplneni niektorych zakonov.

Pozri blizsie porovnanie k tomu od DOLNY, J. Nakladovost’ restrukturalizaénych procesov pri odpise pohladavok. In:
Préavo, obchod, ekonomika XII. Kogice : Univerzita P. J. Safarika v Kogiciach, 2023, s. 71.

41
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Spravca sa ustanovuje obligatorne Vv kazdom jednotlivom pripade insolvencnej
reStrukturalizacie a vznika mu narok na odmenu podl'a oznacenej vyhlasky.

4. Zhrnutie rozdielov a podobnosti: Ciastkové zavery

Porovnanie potvrdilo, ze obe moratéria sa v mnohych smeroch lisia. Zaujimalo nés, ¢i a ak
ano, v akej miere moze ist’ o reflexiu na rozdielnu troven finan¢nych tazkosti dlznika, ku ktorej
rieSeniu maju prispiet. Ak ma docasnd ochrana posobit’ pri menej vaznych financnych
tazkostiach dlznika, potom potreba jej ziskania nemusi byt vychodiskovo taka akutna ako
v pripade Upadku dlznika. Preto rozdielu medzi automatickou ochranou v insolvenénej
reStrukturalizacii a poskytovanou ochranou v ramci verejnej preventivnej reStrukturalizacii
rozumieme. Domnievame sa, ze rozdiely v diZke trvania oboch moratérii vo svojej podstate
tiez reflektuji na odliSny priebeh konani. Oproti insolven¢nej reStrukturalizicii sa
nepredpoklada niekol’ko mesacné trvanie verejnej preventivnej restrukturalizacie.*? Trvanie
docasnej ochrany tri mesiace s moznostou jej predizenia o d’alie tri mesiace sa preto javi
adekvatne K priebehu, aky sa od verejnej preventivnej restrukturalizacie odakava.*?

V otazke podmienok, ktoré dlznik musi splnit’, aby do¢asnti ochranu ziskal sme uz vyssie
konstatovali urCity prakticky paradox. Ak ma byt jej poskytnutic podmienené vyluéne len
stthlasom urcitej masy veritelov, domnievame sa, Ze v tomto prevedeni pravna uprava nesla po
hl'adani balansu v postaveni dlznika a veritelov. Z ndsho pohladu ide o institat, ktorého
st'azena dostupnost’ moéze byt jednym z kl'a¢ovych faktorov, preco dlznik nesiahne po verejne;j
preventivnej restrukturalizacii pri rieSeni svojich finanénych tazkosti.*

Na druhej strane sa v otdzke rozsahu a t¢inkov oboch moratorii v niektorych momentoch
modze zdat', Ze doCasna ochrana posobi raznejsie a v ochrannych efektoch dokaze prekonat’ aj
ucinky insolvenénej restrukturalizacie, najma tych, ktoré z pohl'adu dlznika mézu byt’ kl'a¢ové.
Ide o rozsah veritel'ov, voci ktorym docasna ochrana pdsobi, Sirka exekucénej imunity, ¢i uplny
zékaz vykonu zabezpecCovacieho prava. Vzt'ah medzi troviiou finanénych tazkosti dlZznika
a ucinkami moratorii sa preto neukazuje ako priamociary.

V kone¢nom zhodnoteni sa javi, Ze za naro¢nej$imi podmienkami ziskania do¢asnej ochrany
stoji v niektorych bodoch jej silnejsi efekt. Ci takéto rozlozenie sil predstavuje vhodny balans
Vv postaveni dlznika a veritelov, na ktorom by docasnd ochrana mala byt podla bodu 35
Preambuly SRI vyvstavani, mozeme diskutovat.*® Predstava eurdpskeho zakonodarcu
vyjadrena v uvedenej smernici totiz predstavuje tiez esencialny faktor, ktory zakonodarca pri
koncipovani pravnej Upravy docasnej ochrany musel zohl'adnit’.

42 Doteraz jedind uskuto&nena verejna preventivna restrukturalizacia trvala priblizne dva mesiace. Pozri vyhladavanie

v Obchodnom vestniku. [online] [cit. 2. oktobra 2025]. Dostupné online: https://obchodnyvestnik.justice.gov.sk/
ObchodnyVestnik/Web/Detail.aspx?1dOVod=3565&csrt=15884338895689989782.

Podl'a § 41 ods. 1 ZoRHU 4k siid povoli verejnii preventivnu restrukturalizaciu, diznik zvold schvalovaciu schédzu tak,
aby sa konala najskoér 45 dni a najneskor 70 dni od povolenia verejnej preventivnej restrukturalizacie. Schvalovaciu
schodzu vedie dlznik.

4V tejto stvislosti pozri tiez GANT, J. L. a kol. The EU Preventive Restructuring Framework: in Extra Time? (October 8,
2021). (2021). p. 5. Dostupné online: https://sstn.com/abstract=3938867, DURACINSKA, J., MASUROVA, A.
Preventivne formy rieSenia hroziaceho upadku (transpozicia smernice (EU) 2019/1023 o restrukturalizacii a insolvencii z
komparativneho pohladu). Bratislava : Univerzita Komenského v Bratislave, Pravnicka fakulta, 2023, 64 s. alebo
GURREA-MARTINEZ, A. The Myth of Debtor-Friendly or Creditor-Friendly Insolvency Systems: Evidence from a New
Global Insolvency Index. Singapore Management University Yong Pung How School of Law Research Paper 4/2023.
Dostupné online: https://ssrn.com/abstract=4557414.

O potrebe najst vhodny balans v rieSeni docasnej ochrany hovori aj doévodova sprava k navrhu Smernice
o restrukturalizacii a insolvencii. Pozri dévodovu spravu k navrhu smernice, s. 30. [online] [cit. 6. oktobra 2025]. Dostupné
online: https://eur-lex.europa.eu/legal-content/SK/TXT/PDF/?uri=CELEX:52016PC0723&from=en.
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111. PREDINSOLVENCNE MORATORIUM PODI’A SMERNICE
O RESTRUKTURALIZACII A INSOLVENCII: CO BOLO MOZNE UROBIT INAK?
O Smernici o restrukturalizacii a insolvencii je dobre zname, Ze v otdzke preventivnej
reStrukturalizacie priniesla len minimalnu mieru harmonizéacie av rieSeni mnohych (aj
koncepcnych) otazok ponechala nadrodnym legislativam znacny priestor pre koncipovanie
vlastnych rieSeni. To, ako tento priestor volnosti napokon vyuzil slovensky zakonodarca v
Uprave docasnej ochrany sme uz ukéazali, teraz by sme k tomu chceli doplnit’, aké mantinely
dané z trovne prava EU musel nas zakonodarca respektovat’ a aké iné moznosti mohol v tejto
suvislosti zvazovat’.*®

1. Casovy faktor: Zatiatok a doba trvania moratorif

Oproti slovenskému rieSeniu smernica nutne netrva na tom, aby dlznik mohol poziadat
0 moratérium len spolu s navrhom na povolenie preventivnej reStrukturalizacie. V tomto duchu
ani zaciatok moratdria nutne nespaja so zacatim preventivnej reStrukturalizacie. Kedy a za
akych okolnosti nastipia ucinky predinsolvenéného moratdria ponechala smernica na narodné
legislativy. Preto ak slovenské rieSenie ¢asovo ohraniCuje dlznika v mozZnosti Zziadat
0 poskytnutie do¢asnej ochrany, ide o obmedzenie z dielne slovenského zakonodarcu.

S ciel'om n4jst’ vhodny balans v postaveni dlznika a veritelov obmedzuje smernica trvanie
moratéria $tyrmi mesiacmi*’ s moznostou predlzenia s maximalnou dobou trvania dvanast
mesiacov.*® Slovensky zakonodarca tak v trvani do¢asnej ochrany isiel mierne pod limit, ktory
mu uklada eurdpska Uprava.

2. Moratoérium: Automaticka alebo poskytnuta ochrana dlznika?

Zasadna otazka, ponechana vSak vylu¢ne na narodnych zdkonodarcov. Volnost’ vo vybere
rieSenia vyvodzujeme z ¢lanku 2 bod 1, odsek 4 Smernice 0 restrukturalizacii a insolvencii,
ktora moratérium oznacuje ako ,prerusenie jednotlivych konani, v ktorych dochadza k
vymahaniu narokov“ a vymedzuje ako ,,docasné pozastavenie uplatiiovania prava veritela
vymadhat pohladavku voci dlznikovi povolené sudnym alebo spravnym organom alebo
uplatinované zo zakona...* Moratdrium uplatnované zo zakona vnimame ako automaticky dané
dznikovi. Prieskumom viacerych komparativnych §tadii*® sme zistili, Ze drviva vicsina
&lenskych statov EU dokéaze dlznikovi poskytnat’ moratérium na zaklade rozhodnutia stidneho
alebo spravneho organu; snad’ len s vynimkou Chorvétska,*® sa nam nepodarilo najst’ narodnu
Upravu, kde moratorium nastupuje automaticky so zaGatim preventivnej reStrukturalizacie.
V tomto bode sa slovensky zakonodarca koncepéne neodchylil od absolUtnej vacsiny

46 Detailné zhrnutie ako pomdcka pre narodnych zakonodarcov pri implementacii Smernice o restrukturalizacii a insolvencii

priniesol uz Ben Schuijling pod zastitou INSOL Europe. Pozri SCHUIJLING, B., Stay of individual enforcement actions,

INSOL Europe, 2020. [online] [cit. 8. oktdbra 2025]. Dostupné online: https://www.insol-europe.org/

publications/guidance-notes.

Podra ¢lanku 6 bod 6 SRI ,,Prvotné trvanie prerusenia jednotlivych konani, v ktorych dochadza k vymahaniu narokov, sa

obmedzuje na obdobie najviac styroch mesiacov.

Podrla ¢lanku 6 bod 8 SRI ,,Celkové trvanie prerusenia jednotlivych konani, v ktorych dochadza k vymahaniu narokov,

vrdtane prediZeni a obnoveni, nesmie presiahnut dvandst mesiacov.

4 BOON, J. M. G. J., KOSTER, H., VRIESENDORP, R. D. Implementation of the EU Preventive Restructuring Directive.
Vol. 1, Business and Law Research Network Series No. 1, Den Haag: Eleven, 2023, 280 p., Comparative guide to the law
transposing the "Preventive Restructuring and Insolvency" Directive of 20 June 2019 [online] [cit. 07. okt6bra 2025].
Dostupné online: https://ssm-italia.eu/wp-content/uploads/2023/10/EN-COMPARATIVE-LAW-GUIDE-INSOLVENCY
-2-EU-CIP2.pdf, SCHONFELD, J., KUDEJ, M., HAVEL, B., SPRINZ, P. a kol. 2023: Start preventivni restrukturalizace.
Nova Sance pro podnikatele, nebo velky problém pro véfitele? Praha : C. H. Beck, 2023, s. 125 an.

5 BILIC, A., BRATKOVIC, M. Pre-Insolvency Proceedings in Croatia: Genuine Restructuring or Just a Facade? In: HERO
online (Herstructurering & Recovery online). [online] [cit. 7. oktébra 2025]. Dostupné online: https://www.online-
hero.nl/art/5007/special-issue-preventive-restructuring-17-pre-insolvency-proceedings-in-croatia-genuine-restructuring-
or-just-a-facade.
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narodnych Gprav EU. Podmienky, ktoré musi dlZnik splnit,, aby mu prislu§ny organ moratorium
poskytol, smernica neharmonizuje; a prave v tomto bode nastupujii naprie¢ ¢lenskymi $tatmi
nemalé odlisnosti. Pripomenime, Ze slovenské rieSenie podmieiiuje poskytnutie docasnej
ochrany sthlasom urc¢itej skupiny veritelov. AZ prakticka skasenost’ moze ukazat, ¢i takéto
rieSenie zbytocne nest'azuje dostupnost’ doCasnej ochrany aj tam, kde by mohla ozdravenie
dlznika z&sadne podporit’.

Smernica tiez ponukla ¢lenskym $tatom EU mozZnost’ priznat stdnym alebo spravnym
orgdnom opravnenie zamietnut' povolenie moratdria, ak nie je nevyhnutné, alebo ak by to
nesledovalo téel, ktory ma moratérium plnit’.>* Do slovenského riesenia do¢asnej ochrany tato
Uprava nebola premietnutd, aako sme uz uviedli vysSie, slovensky sid nema priestor
posudzovat’ otazky vhodnosti, ¢i nutnosti do¢asnej ochrany; ak uz raz dlznik predlozil stihlas
potrebnej viacsiny veritel'ov podla § 17 ods. 1 ZoRHU, siid nema inti moznost’, ako docasnu
ochranu poskytnut’. Otdzka nutnosti a G¢elu moratoria je tak prakticky ponechana na posudenie
veriteFom v rdmci prejaveného suhlasu alebo nesuhlasu.

3. Rozsah a u¢inky moratoria

Rozsah predinsolven¢ného moratoria dostal v smernici pruzné ohrani¢enie. V tomto smere
ponukol ¢lanok 6 bod 3 SRI predstavu vSeobecného moratéria, ktoré sa vzt'ahuje na vsetkych
veritelov, alebo obmedzeného, ktorého ucinky sa vztahuju len na jedného alebo viacerych
veritelov, pripadne kategérie veritelov. Tuto variabilitu v rozsahu moratoria, vieme, Ze
slovensky zdkonodarca nepreniesol do Gpravy docasnej ochrany. Ako sme uz uviedli, rozsah
docasnej ochrany nemoéze dlznik modifikovat a jej G€inky koncentrovat len na urcitych
veritelov.

Ak uc¢elom moratoria méa byt podpora rokovani o restrukturalizaénom plane,®? alebo aj
umoznit’ dlznikovi pokracovat’ v prevadzke, ¢i aspon zachovat’ hodnotu jeho majetku pocas
rokovani,> je otdzne, ¢i je v kazdom pripade nutné, aby moratérium malo z hl'adiska rozsahu
taky siroky zaber, ako poskytuje doc¢asna ochrana. Domnievame sa, ze prave v tomto bode by
malo byt azda najvyraznejsie vidiet’ rozdiel medzi predinsolven¢nym moratdriom a u¢inkami
zaCatia insolvencného reStrukturalizaéného konania, dany odliSnou uroviiou finanénych
tazkosti dlZnika, ktoré maji oba néstroje napomoct’ riesit’.

Uvedomujeme si vSak, Ze otdzka rozsahu moratoria predstavuje komplexnejsi problém,
ktorého rieSenie je podmienené aj inymi faktormi, napriklad moznost'ou viest' neuniverzalnu
preventivnu restrukturalizaciu, v ramci ktorej dlznik rokuje o rieSeni svojich finanénych
tazkosti len s niektorymi, vybranymi veritelmi.>* Pripomenieme, Ze (slovenska) verejna
preventivna restrukturalizacia je postavena skor na principe univerzality, v ktorom dlznik nema
priestor volne uréit planom dotknutych a nedotknutych veritelov. Neverejnd preventivna
reStrukturalizécia sice moze byt vedena len vo vztahu k veritelom, ktori podliehaji dohl'adu
Narodnej banky Slovenska alebo inej obdobnej institicie v zahraniéi,> v jej ramci vsak dlznik
vOobec nemd Kk dispozicii nastroj docasnej ochrany, preto onej vradmci prispevku ani
neuvazujeme.

Rozsah moratdria mohol slovensky zakonodarca zuzit” aj vyla¢enim niektorych pohl'adavok
spod jeho ucinkov, za podmienky, ze ,,nie je pravdepodobné, ze by vymdhanie narokov ohrozilo
restrukturalizaciu podniku; alebo ak by preruSenie viedlo k nespravodlivemu poskodeniu

51 Pozri bod 32 Preambuly spolu s ¢lénkom 6 bod 1 SRI.

52 Clanok 6 bod 1 SRI.

5 Bod 32 Preambuly SRI.

5 PAULUS, G. CH., DAMMANN, R. European Preventive Restructuring. Directive (EU) 2019/1023. Article-by-Atrticle
Commentary. Miinchen : C. H. Beck, 2021, p. 143.

% Pozri § 50 ZoRHU.
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veritelov, ktori maji tieto pohladavky.“*® Na tomto zaklade sa mimo exekuént imunitu dostali
pohladavky, ktoré vznikli v suvislosti s realizaciou spolo¢nych programov Slovenskej
republiky a EU financovanych z fondov EU, boli priznané rozhodnutim niektorej zlozky
v ramci $truktary EU, pohl'adavok niektorych subjektov verejnej spravy.%’

Uprava G¢inkov predinsolvenéného moratéria, resp. jazykom smernice ,prerusenia
jednotlivych konani, v ktorych dochadza k vymahaniu narokov vykazuje oproti zvy$nej Casti
smernice azda najvys$si stupefi harmonizacie.®® Ug¢inky docasnej ochrany v mnohom preto
zodpovedaji harmonizovanej Gprave, sustredenej najmi do ¢lanku 7 SRI>® Nad to este
slovensky zakonodarca doprial docasnej ochrane aj niektoré dalSie wc¢inky, napriklad
spo¢ivanie niektorych 1ehot,®® uplny zakaz zapoditania spriaznenych pohladavok,®® alebo
obmedzenie dlZznika vo vykone &innosti.%?

IV. INSPIRACIA Z CESKEJ REPUBLIKY: PREDINSOLVENCNE MORATORIUM

Aj v Ceskej republike sa v stvislosti s implementaciou Smernice o retrukturalizacii
a insolvencii prijimal novy zékon, ato Zakon o preventivni restrukturalizaci.®® Preventivna
reStrukturalizécia, ktoru priniesol, ma koncepcne len pramalo spolo¢né so slovenskou verejnou
preventivnou restrukturalizaciou. Oproti slovenskému rieSeniu je jej esencialnou ¢rtou tzv.
konsenzualny princip; preventivna reStrukturalizacia prebieha ako sukromnopravne
vyjednévanie dlznika a jeho veritelov so zdsahmi sudu len tam, kde vznikne potreba posilnit’
postavenie dlznika pri vyjednévani, vylu¢it zmarenie postupu zo strany veritel'ov, ¢i naopak
ochrénit’ veritel'ov pred nepoctivym konanim dlznika.%* Nasledujiice ¢asti prinesti porovnanie
moratorii v preventivnych restrukturalizaciach z jurisdikcie Ceskej a Slovenskej republiky,
zistené rozdiely vsak nie je vhodné vnimat’ len ¢isto mechanicky. Porovnavané moratoria sa
totiz aplikuji v koncepcne odliSnych mechanizmoch ozdravenia dlznika. Uvedomujeme si
preto, ze Ceské rieSenie moéze byt ako zdroj inSpiracie prijimané len s urcitou davkou
komparativnej opatrnosti.

1. Casovy faktor: Zatiatok a doba trvania moratorii

Porovnatelny ekvivalent k tomu, ¢o v podmienkach Slovenskej republiky pokryva docasna
ochrana, predstavuje vramci Ceskej preventivnej reStrukturalizacie tzv. vSeobecné
moratorium.%® Nejde viak o jediné predinsolvenéné moratorium svojho druhu. Okrem neho
moze dlZznik pozadovat’ tzv. individudlne moratorium, ktoré oproti v§eobecnému moratdriu

% Pozri ¢lanok 6 bod 4 SRI.

5 Dovodova sprava k Zakonu o rieSeni hroziaceho tpadku, s. 43. [online] [cit. 8. oktdébra 2025]. Dostupné online:
https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DoclD=505070.

%8 Pozri ¢lanok 7 SRI.

59 Ale aj vélanku 2 bod 1 odsek 4 SRI o pozastaveni stdneho, spravneho alebo iného konania, v ktorom dochadza
k vymahaniu pohladavky veritel’a alebo prava na mimosudne zaistenie alebo speniazenie majetku alebo podniku dlZnika.

80 Ustanovenie § 20 ods. 9 ZoRHU.

81 Ustanovenie § 20 ods. 6 ZoRHU.

62 Ustanovenie § 20 ods. 1 ZoRHU.

63 Zakon &. 284/2023 Sb. o preventivni restrukturalizaci, d’alej v skratke aj ako len ,,Zakon o preventivni restrukturalizaci*
alebo ,,ZoPR*.

64 Doévodova sprava k Zakonu o preventivni restrukturalizaci, s. 52. [online] [cit. 13. oktdbra 2025]. Dostupné online:
https://www.aspi.cz/products/lawText/7/321382/1/2/duvodova-zprava-c-lit321382cz-duvodova-zprava-k-zakonu-c-284-
2023-sh-o-preventivni-restrukturalizaci#c_9911. Viac o0 koncepcii Ceskej preventivnej reStrukturalizacii  aj
ZEMANDLOVA, A. Procesni aspekty preventivni restrukturalizace. Praha : C. H. Beck, 2024, s. 62 an. alebo aj
MATOUSKOVA, H. The Implementation of the Directive on Preventive Restructuring: A Practical Approach to Individual
Moratorium and other implementation issues. In: ACTA UNIVERSITATIS CAROLINAE - IURIDICA, No. 3, 2025, s.
177 -193.

& Pozri § 73 ZoPR.
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posobi len voéi uréitému veritel'ovi.®® Oproti slovenskej doasnej ochrane dlznik nie je asovo
obmedzeny v moznosti siahnut’ po moratériu. Obe méze totiz navrhnut’ kedykol'vek od zacatia
preventivnej reStrukturalizacie do nadobudnutia uc¢innosti restrukturalizaéného planu. Ochranu
individualneho moratoria méze dokonca vyuzit' aj skor, a to eSte pred zacatim preventivnej
restrukturalizacie, ako nastroj na vytvorenie vhodnych podmienok na jej zacatie.’” Zagatim
preventivnej reStrukturalizdcie dlznik nestrdca moZznost navrhnit moratérium aj neskor.
V tomto prevedeni dokaze moratorium podstatne pruznejsSie zareagovat’ na vyvoj udalosti pocas
preventivnej restrukturalizacie.

Pre obe moratoéria plati pravidlo 3+3. To znamena, ze ucinky oboch mézu trvat’ maximalne tri
mesiace, s moznostou jedného prediZenia o d’alsie tri mesiace.®® V navrhu viak méze dlznik
pozadovat’ aj kratSie trvanie. Celkové trvanie moratérii ohranicil zakon maximalnou dobou
trvania 12 mesiacov.®® V ramci takto nastaveného ¢asového limitu méze dlznik postupne uzivat’
ako vSeobecné, tak individudlne moratérium, pripadne ich rozne kombindcie; pripustny je tieZ
subeh individudlnych moratérii maximalne vSak voci trom roéznym veritelom. Z pohladu
maximalnej doby trvania je podstatné, Zze doba trvania kazdého jednotlivého moratoria sa

zapocitava do celkovej maximalnej doby trvania moratorii.”

2. Moratoérium: Automaticka alebo poskytnuta ochrana dlznika?

Rovnako ako na Slovensku, u¢inky vSeobecného a individualneho moratoria nenastupuju
automaticky. Ak chce dlznik tazit’ z ich ochrannych efektov, musi of poZiadat’ sud a len sud
mdze moratoérium vyhlasit’. V tomto bode podobnosti porovndvanych Gprav konc¢ia. Rozdielne
od slovenskej do¢asnej ochrany sU totiz podpora veritel'ov, resp. ich sthlas, pri rozhodovani
sudu o vyhlaseni moratéria bezpredmetné. Niektori autori vnimaju takéto rieSenie ako
odpadnutie &astej prekazky vo vyhlaseni moratoria.”

Cesky zakonodarca sformuloval typovo odlisné podmienky vyhlasenia moratoria, ktoré sa
vyznamovo sustredia skor okolo naplnenia predpokladov pre poctivy zamer podnikatel’a. Podl'a
§ 73 ods. 1 ZoPR musi navrh na vSeobecné moratorium obsahovat’ Cestné vyhlasenie
podnikatel’a o tom, Ze za posledné tri roky si splnil vSetky povinnosti voc¢i verejnému registru,
do ktorého je zapisany (napriklad zverejnil vsetky uctovné zavierky, vyro¢né spravy),
vyhlasenie ku COMI,’? a vymedzenie veritelov, na ktorych sa maji uéinky vseobecného
moratoria vztahovat' (¢i postihne vsetkych alebo len urcité kategorie veritel'ov), a niektoré
d’al$ie detaily. K ndvrhu pripaja okrem iného vykaz stavu likvidity preukazujuci, ze dlznik nie
je v Case podania navrhu na moratérium v stave platobnej neschopnosti. Podstatné je, Ze std
preskimava navrh dlZnika len z hl'adiska splnenia formélnych predpokladov; nepredpoklada sa
materidlny prieskum poctivosti dlznika. Domnievame sa, Ze takto nastavené predpoklady pre
vyhlasenie moratoria kladt na dlznika podstatne mensie naroky v porovnani s podmienkami na
ziskanie docasnej ochrany.

Uz prisnejiie su sformulované podmienky, za akych méze dlznik dosiahnut’ prediZenie
moratdria. DIznik musi std presvedCit, Ze dosiahol dostatocny pokrok pri vyjednavani

8 SIKMUND, A., BROZ, J., KACEROVA, L. a kol. Z&kon o preventivni restrukturalizaci. Prakticky komentat. Praha : C.
H. Beck, 2023, s. 279.

67 Ustanovenie § 85 ods. 2 ZoPR, SIKMUND, A., BROZ, J., KACEROVA, L. a kol. Zakon o preventivni restrukturalizaci.
Prakticky komentat. Praha : C. H. Beck, 2023, s. 281.

6 Ustanovenie § 76 ods. 1 v spojeni s § 87 ZoPR.

69 Ustanovenie § 76 ods. 2 ZoPR.

0 SIKMUND, A., BROZ, J., KACEROVA, L. a kol. Z&kon o preventivni restrukturalizaci. Prakticky komentat. Praha : C.
H. Beck, 2023, s. 260.

1 TamtieZ, s. 248.

2 Centre of (the debtor’s) main interest] v zmysle ¢lanku 3 nariadenia Eurépskeho parlamentu a Rady (EU) 2015/848
0 insolven¢nom konani.
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re§trukturalizaéného planu,” ziskal suhlas vac§iny dotknutych stran alebo alternativne
disponuje odovodnenym odporuc¢enim spravcu, jeho podnik je stale prevadzkyschopny
a napokon, Ze je schopny vcas platit’ pohl'adavky vzniknuté z prevadzky podniku pocas doby
trvania moratdria.”

Vedla prediZzeného moratoria pontika pravna Gprava aj tzv. opakované moratorium.
Podmienky jeho vyhlasenia a u¢el sa od predizeného moratéria lisia. Navrh na vyhlasenie
opakovaného moratoria moze podat’ dlznik len v uréitom medziobdobi, a to od podania navrhu
na potvrdenie restrukturalizaéného planu po rozhodnutie sudu o tomto navrhu.”® Specificka
doba vyhlasenia podmiefiuje jeho ucel. Cielom je totiZ osobitna ochrana dlznika v Case, ked’ uz
zrealizoval vSetky kroky potrebné k prijatiu a potvrdeniu planu, a jediné ¢o mu ostava je vyckat’
na rozhodnutie stidu.”® Podmienkou vyhlasenia opakovaného moratéria je ziskanie sthlasu
vacsiny dotknutych stran.

Vietky vysSie popisané podmienky vyhlasenia, predizenia a opakovania moratoria,
jednoznacéne potvrdzuji poznatok, ze v podmienkach ¢eskej preventivnej restrukturalizacie ide
0 vysoko flexibilny nastroj.

3. Rozsah a u¢inky moratoria

Rozdielne od slovenskej docCasnej ochrany, dlznik mé& moznost rozsah moratorii
modifikovat’ a ich G¢inky koncentrovat’ len smerom k niektorym veritelom. Nejde pritom len
0 otazku vyberu medzi v§eobecnym a individuadlnym moratériom, ktorého ucinky smeruju len
voci konkrétnemu veritel'ovi. Aj v rdmci vSeobecného moratéria moze dlznik podla potreby
navrhnit’ bud’ jeho univerzalne U¢inky pdsobiace voci vSetkym veritelom alebo si vystaci s
uz§im rozsahom, ktory navrhne len vo vztahu k uréitej kategérii veritelov.”” Cesky
zakonodarca nevahal v otazke rozsahu naplno vyuzit' variabilitu, aki mu umoziioval ¢lanok 6
bod 3 SRI. Moznost' dlznika vybrat si medzi vSeobecnym a individualnym moratoriom,
a v ramci nich tiez modifikovat’ ich rozsah, st len jednym prikladom toho, ako méze dlZnik
posobit’ na okruh veritel'ov, ktorych sa preventivna restrukturalizacia dotkne. Nad to v3etko je
to dlznik, ktory v koneénom doésledku uréuje konkrétne forum veritelov, s ktorymi rokuje
0 svojej restrukturalizacii.”® V ¢eskom rieSeni preventivnej restrukturalizacie sa naplno prejavil
princip neuniverzality, ktorého podstata spo¢iva v tom, preventivna reStrukturalizacia sa
nemusi nutne dotknut’ vietkych veritelov dlznika.”® Smernica o restrukturalizacii a insolvencii
totiz pripista vedenie neuniverzalnej preventivnej reStrukturalizacie, v ramci ktorej dlznik
rokuje orieseni svojich finanénych tazkosti len s niektorymi, vybranymi veritelmi.®
V slovenskom rieseni verejnej preventivnej restrukturalizacie sa v tejto podobe neuniverzalita
neprejavuje.

8 Této podmienka zodpoveda poziadavke ¢lanku 6 bod 7 SRI.

™ Ustanovenie § 77 ods. 1 ZoPR.

> Ustanovenie § 77 ods. 4 ZoPR.

76 Doévodova sprava k Zakonu o preventivni restrukturalizaci, s. 124. [online] [cit. 13. oktébra 2025]. Dostupné online:
https://www.aspi.cz/products/lawText/7/321382/1/2/duvodova-zprava-c-lit321382cz-duvodova-zprava-k-zakonu-c-284-
2023-sh-o-preventivni-restrukturalizaci#c_9911.

" Pozri § 73 ods. 2 pism. ¢) ZoPR.

8 Podla § 10 ZoPR zoznam dotknutych veritelov uréuje dlznik v ramci sanaéného projektu. Pozri k tomu SIKMUND, A.,

BROZ, J., KACEROVA, L. a kol. Z&kon o preventivni restrukturalizaci.Prakticky komentaf. Praha : C.H.Beck, 2023, s. 6.

Clanok 15 bod 2 Smernice o restrukturalizacii a insolvencii od &lenskych $tatov v tejto suvislosti pozaduje, aby ,, veritelia,

ktori sa neziicastnujui na prijimani restrukturalizacného planu podla vautrostatneho prava, neboli planom dotknuti. “ Pozri

tiex SCHONFELD, J. a kol. Preventivni restrukturalizace. Revoluce Vv oblasti sanaci podnikatelskych subjektii. Praha : C.

H. Beck, 2021, s. 64.

8 PAULUS, G. CH., DAMMANN, R. European Preventive Restructuring. Directive (EU) 2019/1023. Avrticle-by-Atrticle
Commentary. Miinchen : C. H. Beck, 2021, p. 143.
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Utinky vieobecného moratéria zasadne nevyboduju z bezného ramca ochrannych efektov
a len s nepatrnymi rozdielmi v mnohom pripominaju G¢inky docasnej ochrany. Vyssia miera
podobnosti je zrejme dosledkom vysSieho stupnia harmonizécie v otdzke U¢inkov moratoria,
ktoré Smernica o restrukturalizacii a insolvencii priniesla. Ziada sa este spresnit, ze medzi
ucinkami v§eobecného a individualneho moratoria si jemné rozdiely, napriklad individualne
moratérium neposkytuje dlznikovi aktivnu konkurznd imunitu.8!

V. ZAVER

Doc¢asna ochrana moze byt v procese ozdravenia dlznika klIacova. Kym v ramci
insolven¢nej reStrukturalizdcie nastupuje automaticky, v preventivnej resStrukturalizéacii je
situacia odliSna. Podmienky, za splnenia ktorych moéze dlznik tazit' z ochrannych efektov
doc¢asnej ochrany, nemusi byt’ jednoduché splnit’. Ich podstata totiz spo¢iva v ziskani suhlasu
urcitej masy veritelov. V tomto bode sme vyslovili pochybnosti o vhodnosti zvoleného
riesenia.®? Domnievame sa, Ze ak Usilim zakonodarcu bolo zabranit' zneuZzivaniu ochrannych
efektov docasnej ochrany, rovnako dobre by toto mohol dosiahnut’ formulaciou typovo inych
podmienok, ktorych podstata by sa mala sustredit’ viac na doterajsie poctivé konanie dlznika,
realnost’ a uskutocCnitelnost’ jeho zameru ozdravit sa, Groven jeho finanénych tazkosti
a Vv neposlednom rade na skuto¢nu potrebu ochrany pri dosahovani restrukturalizacného ciel’a.

Pri porovnani ochrannych efektov docasnej ochrany a ucinkov zacatia insolvencnej
reStrukturalizicie sa nam nepodarilo potvrdit’ hypotézu o previazanosti moratorii a finanénych
tazkosti dlZznika. Obe sa totiz v G€inkoch zdsadne neliSia a v niektorych bodoch docasna
ochrana dokaze posobit’ aj radikalnejsie, hoci jej poslanim je ochrana dlznika, ktory ¢eli menej
zavaznym finan¢nym tazkostiam, oproti insolvencnej reStrukturalizacie. Uvedomujeme si
vsak, Ze v otazke ucinkov docasnej ochrany ide o vysledok implementacie Smernice
0 reStrukturalizacii a insolvencii, ktord mozno viac ako pri inych témach priniesla v tomto vyssi
stupent harmonizacie. Pri tomto uvedomeni si sme dofasni ochranu porovnali s ¢eskym
rieSenim. Komparacia potvrdila podobnost’ na urovni G¢inkov predinsolvenénych moratorii.
Ukazala vSak mnohé rozdiely prave tam, kde Smernica o restrukturalizacii a insolvencii
ponechala $irsi priestor volnosti pre narodnych zakonodarcov. Rozdielne od slovenského
rieSenia nie su podmienky pre vyhlasenie moratéria podmienené podporou veritel'ov a v otazke
rozsahu sa naplno ukazuje variabilita rieSenia. Ked’ze v praktickej rovine nevidiet’ intenzivnu
frekvenciu vyuZivania verejnej preventivnej reStrukturalizacie, je mozno na mieste otazka, ¢i
by isté uvol'nenie v podmienkach dostupnosti doc¢asnej ochrany alebo vyssia miera variability
Vv jej rozsahu mohli tento trend napomoct’ zvratit.

KLUCOVE SLOVA
Moratorium, do¢asnd ochrana, preventivna restrukturalizicia, Smernica o restrukturalizacii
a insolvencii, Zakon o konkurze a restrukturalizacii, hroziaci Gpadok

8. MATOUSKOVA, H. The Implementation of the Directive on Preventive Restructuring: A Practical Approach to Individual
Moratorium and other implementation issues. In: ACTA UNIVERSITATIS CAROLINAE - IURIDICA, No. 3, 2025, s.
189.

Podmienku suhlasu, ¢i akejkol'vek podpory veritel'ov pri poskytovani/vyhlasovani moratéria sa ndm nepodarilo najst’ ani
vinych nérodnych UGpravéach. V kratkosti sme pritom nahliadli do nemeckej tpravy predinsolvenéného moratéria
(Stabilisierung) (pozri § 49 anasl. Unternehmensstabilisierungs und restrukturierungsgesetz, StaRUG) alebo rakuskej
upravy predinsolvenéného moratoria (Vollstreckungssperre) (pozri § 18 a nasl. Bundesgesetz Uber die Restrukturierung
von Unternehmen, Restrukturierungsordnung — ReO).
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PRINCIPLES OF ARBITRATION AND THEIR IMPACT
ON THE PROCEEDINGS BEFORE THE COURT OF
ARBITRATION ATTACHED TO THE CZECH CHAMBER
OF COMMERCE AND THE AGRARIAN CHAMBER

ZASADY ARBITRAZE A ICH VPLYV NA KONANIE PRED
ROZHODCOVSKS:{M SUDOM PRI CESKEJ OBCHODNEJ
KOMORE A AGRARNEJ KOMORE CESKEJ REPUBLIKY
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ABSTRACT

The development of arbitration as an alternative means of settling private law disputes is based
on the application of generally accepted principles, which influence the legal regulation of
decision-making processes and the procedural rules of arbitral bodies. These principles
constitute, on the one hand, substantive rules that govern arbitral tribunals' approach to
disputes and their parties, as well as the conditions for their consideration. On the other hand,
they highlight the procedural aspects of dispute resolution by arbitration. The paper begins by
defining the principles of arbitration proceedings and then focuses on analysing how these
principles are reflected in the Rules of Procedure of the Arbitration Court attached to the Czech
Chamber of Commerce and the Agrarian Chamber of the Czech Republic. Further, it examines
how the principles have influenced the development and changes to the Rules in due to the
modernisation trends in arbitration proceedings overall. The paper finally aims to highlight
some issues connected with the implementation of the principles in the Arbitration Court's
decision-making process.

ABSTRAKT

Rozhodci Fizeni jako alternativni zpuisob resSeni sporu v oblasti soukromého prava se ve svété
rozviji na zakladeé uplatiovani obecné uzndvanych zdsad, které ovliviiuji pravni upravu
rozhodovani a procesni pravidla postupu rozhodcich soudu. Tyto zdasady tvori jednak
hmotnépravni pravidla, kterd upravuji pristup rozhodcich soudii ke sporum, jeho ucastnikiim i
podminkdam pro projednani predlozeného sporu, a jednak pravidla upravujici procesni aspekty
rozhodovani sporii v rozhodcim rizeni. Clanek nejprve vymezuje jednotlivé zdasady rozhodciho
Fizeni a ndsledné se zaméruje analyzu toho, jak se promitaji do Jednaciho radu Rozhodciho
soudu pri Hospodarské komore a Agrarni komore Ceské republiky a na to, jak oviivnily vyvoj
a prubézné zmeny tohoto radu v souladu s obecnymi trendy modernizace rozhodciho rizeni. V
navaznosti na to se clanek snazi poukdzat na nékteré probléemy spojené s uplatiovanim
uvedenych zasad v rozhodovaci praxi soudu.

1 doc. JUDr., CSc., Czech University of Life Sciences Prague, Faculty of Economics and Management, Czech Republic
Ceska zem&délska univerzita v Prahe, Fakulta ekonomiky a manazmentu, Ceska republika.

2 prof., JUDr., CSc., University of Defence Brno, Faculty of Military Leadership
Univerzita obrany Brno, Fakulta vojenského leadership, Brno, Ceské republika.
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I. INTRODUCTION

Alongside the intensification of international relations and the increase of international trade
contracts, the number of disputes arising during the implementation of these transactions has
increased accordingly. The standard method of resolving these disputes, which involves the
intervention of a public authority enforcing the substantive law governing the contractual
relationship, is often hindered by the applicability limits of the governing law and the powers
of the enforcing authorities in cross-border disputes. In simple terms, national law in one
country requiring parties to a dispute to comply with court-ordered remedies is not enforceable
abroad against the will of a party domiciled in another country, due to the absence of legal
instruments necessary to enforce the judgment. The reason for this is not, as might be assumed,
a reluctance to accept the application of foreign law, but rather the party's unwillingness to
recognise the authority and impartiality of a foreign decision-making body applying the latter's
national law for the purpose of dispute resolution. Consequently, as international trade
developed, procedures were established through which disputing parties could initiate the out-
of-court resolution of their contradictory issues and settle their relations. These procedures are
generally referred to as ADR (alternative dispute resolution).

Throughout the past decades, various methods and forms of alternative dispute resolution
(ADR) have emerged, largely influenced by the cultural and historical traditions of different
countries and regions. However, all of these methods have one thing in common: they are all
based on private law, which means, they do not involve state authorities. Arbitration, carried
out by independent ad hoc arbitrators or arbitral tribunals affiliated to non-state arbitration
institutions, is the most effective form of ADR in commercial relations today. The
independence of international arbitration from state influence plays a decisive role in the
effective resolution of cross-border disputes between international merchants. The 1958 New
York Convention on the Recognition and Enforcement of Foreign Arbitral Awards (see below
for more details), which has been ratified by most states worldwide, guarantees the recognition
and enforceability of arbitral awards by the obliged party's courts.

1. GOAL AND METHODS

In our paper, we focus on the impact and importance of arbitration proceedings principles in
resolving international commercial disputes through arbitration institutions. As first, we
identify the basic principles that govern arbitration proceedings globally, as compared to the
principles that govern proceedings before ordinary courts. Having outlined these rules, we will
examine the impact of these principles on the proceedings run by the largest and most esteemed
arbitration institution in the Czech Republic - the Arbitration Court of the Czech Chamber of
Commerce and Agrarian Chamber of the Czech Republic (hereafter referred to as the
‘Arbitration Court’). This analysis follows the current version of the Rules of Procedure of the
Arbitration Court, which were updated on 1 January 2025. The aim of this analysis is to
highlight some problematic issues accompanying the practical implementation of these rules.
Among others, we focus on the exclusion of consumer disputes from the scope of arbitration
by the Czech legislator as a consequence of an extensive interpretation of the EU Consumer
Protection Directive (2011). We will compare this solution with the one chosen by the Slovak
legislature with focus on a possible reintroduction of the latter to Czech arbitration proceedings.

The paper was compiled using research methods generally applicable. The use of the
analytical method is complemented by the historical method in comparing the rules reflecting

ROVINE, A. W. (ed.). Contemporary Issues in International Arbitration and Mediation. 1V: The Theory and Philosophy of
International Arbitration. The Fordham Papers 2009. Leiden: Martinus Nijhoff Publishers, 2010, p. 205- 242).
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the general principles of international arbitration. The comparative method is used in analysing
the approach of Slovak legislation to consumer dispute resolution through arbitration as well as
in comparison to the decision of the latter by the ordinary courts.

I11. PRINCIPLES OF ARBITRATION

Avrbitration and the rules governing the process can be characterised fairly well by reminding
certain general principles characteristic for arbitration proceedings overall* . The arbitration
proceedings, praised for their efficiency and speed, and, furthermore, consistently promote the
standards of fairness and effectiveness. Both its substantive and procedural principles ensure
fair and efficient adjudication, providing all parties involved with a feeling of certainty and
confidence. Moreover, compared to traditional court litigation, arbitration offers substantial
advantages such as informality, speed, flexibility and confidentiality, which further enhance its
appeal to merchandisers, who are known for trying to avoid complicated legal procedures
wherever possible.

Let us therefore examine the guiding principles of arbitration, which aim to establish a
dispute resolution process that is impartial, fast and reliable. These principles protect the rights
and interests of all parties, fostering confidence in the fairness and impartiality of the process.

To understand the role and function of the principles correctly, it is necessary to define the
starting point for their correct understanding. The latter are not principles in the sense of rules
supplementing or replacing the underlying substantive law of the legal relations between the
parties and the dispute to be resolved (e.g. the principles of good faith or pacta sunt servanda).
Instead, they characterise the arbitrator's or arbitral tribunal’'s approach to resolving the dispute
submitted by the parties. These principles differ from some of those governing judicial
proceedings before ordinary courts (e.g. the principles of formality and publicity). Naturally,
some principles are common to both arbitral and judicial proceedings, such as the principles of
equality of the parties, independence of the arbitrator/judge and legal protection of the parties,
reflecting the main functions of dispute resolution by arbitration and the requirements placed
on it.

3.1. Substantive Principles

We must start with the interlinked principles of party autonomy and contractual freedom.
The principle of party autonomy refers to the role of the autonomous will of the parties when
they decide to replace the exercise of the state authority. Party autonomy is the guiding principle
in determining the procedure to be followed in arbitration proceedings. It is a principle that has
been endorsed not only in national laws, but by international arbitral institutions and
organisations in their Statutes and Rules of Proceedings. Party autonomy is expressed not only
in the parties' choice of substantive law applicable to the dispute, but also in the procedures
shaping the rules to be applied in the arbitration.

As regards the choice of substantive law the principle refers to the rule, grounded in a number
of international conventions, that the arbitral tribunal shall apply the law designated by the
parties as applicable to the substance of the dispute. See for e.g., the Geneva Convention (1961)°
or the Rome Convention (1980)°. Many of the arbitration rules of the arbitral institutions also

4 To the principles in general BERGER K. P. General Principles in International Commercial Arbitration: How to Find
Them, How to Apply Them. World Arbitration and Mediation Review. 2011, VVol. 5 No. 2, p. 307 et seq.

5 European Convention on International Commercial Arbitration, Geneva, 1961. For its importance see in more details see
FOUCHARD P., GOLDMAN B., GAILLARD E.: Fouchard, Gaillard, Goldman on International Commercial
Arbitration. Hague: Kluwer Law International, 1999, p. 998 et seq.

6 Rome Convention on the Law Applicable to Contractual Obligations, 1980. For a comprehensive analysis of the principle
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reflect these provisions. Limitations to the parties' freedom of choice usually stem from lack of
bona fide authenticity, illegality, or offence against public policy. ’

Considering the procedural aspects, party autonomy doctrine maintains the parties' right to
choose the rules of procedure that are to be applied in the arbitral proceedings. This right is also
supported by international conventions, such as the New York Convention (1958) which
provides, in art. V' (1) d, that an award may be refused recognition "if the procedure was not in
accordance with the agreement of the parties, or, failing such agreement, was not in accordance
with the law of the country where the arbitration took place.”®

The appointment of arbitrators is a matter of procedure but is not expressly referred to in
either of the abovementioned international conventions, which instead refer to the procedure to
be applied by the arbitral tribunal once constituted. However, party autonomy is reflected (and
thus acknowledged) in this phase of the arbitration proceedings as well. In fact, the authors
refer to party autonomy as "the main regulator of the appointment process *°

Further on, a very important rule is contained in the principle of informality and flexibility.
The parties can customize the arbitral process to their needs—eliminating legal rules or trial
techniques that might prove inconvenient or unsuitable while maintaining procedural elements
necessary to achieve fairness, finality, and functionality.

The legal rules on arbitration procedures are considerably more efficient and adaptable than
those applied in proceedings before the ordinary judicial courts. The latter are characterized by
their sluggish pace and strict formalism, which can often result in significant delays and
procedural errors. By contrast, arbitration processes are typically more functional and flexible,
allowing for a more streamlined and effective resolution of disputes.

Compared with court proceedings, a lower level of formality allows parties, for example, to
submit as evidence documents in a language other than that of the arbitral proceedings, or to
present their arguments — with consent of the arbitration body - without the strict time frames
set by civil procedural rules.

Principle of flexibility in connection with the one of party autonomy is especially for the
international commercial arbitration so important that the latter would not exist if parties were
not offered the flexibility to decide on the multiple aspects of the arbitral proceedings. *°

A very important principle specific to arbitration is the principle of privacy. Unlike judicial
proceedings, where the disclosure to publics mostly can’t be avoided, arbitration requires that
arbitrators and parties maintain confidentiality, i.e. keep all relevant information confidential.
Unlike court proceedings, arbitration hearings and documents are usually not open to the public.

Arbitration is a legal process for resolving private disputes in which the relationship between
the parties and the arbitrators is also kept as disclosed. This means that the arbitration process
and the arbitrator's final decision remain confidential between the parties, arbitrators, and
arbitral institutions.

Notwithstanding the above, however, the principle of confidentiality is usually no longer
unconditionally respected, when the losing party seeks judicial review of the arbitral award
which is decided by the judicial courts and, hence, open to public scrutiny. However, courts
will only review awards on specific issues, generally related to procedural errors. For instance,

of the party autonomy in arbitration, see SHELKOPLYAS, N. The Application of EC Law In Arbitration Proceedings.
Hague: Europa Law Publishing, 2003, p. 264 et seq.

7 REDFERN A., HUNTER M:. Law and Practice of International Commercial Arbitration, 2nd ed., London: Sweet &
Maxwell, 1999, p. 169.

8 See SCHAFER E., VERBIST H., IMHOOQS Ch.: ICC Arbitration in Practice. Hague: Kluwer Law International, 2005, p.
98 -9.

9 LEW J.D.M., MISTELIS L. A., KROLL S.M.: Comparative International Commercial Arbitration. The Hague: Kluwer
Law International, 2003, p.123.

10 CARBONNEAU T.E.: The Law and Practice of Arbitration, 5th ed., 2015, JurisNet, LLC, p. 50.

https://doi.org/10.33542/S1C2026-1-02 27


https://doi.org/10.33542/SIC2026-1-02

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 14.2026, No.1

under the AAP, the judicial review of awards is limited to the reasons enumerated in exhaustive
way in its provisions.

Tied to the above principle of flexibility of the arbitration institutions is the principle of
suitability and specialization. It includes the right of the parties to select the arbitrators, this in
the form of a sole arbitrator or of a panel of arbitrators. Such possibility allows the parties to
choose arbitrators who are knowledgeable about the dispute's subject matter, unlike the official
appointment of judges in state courts who are often less likely to possess the same level of
technical expertise in the merits of disputes that come before them compared to the lawyers
who represent the parties.!

It is known that different commercial relationships have varying subject matters that require
specific knowledge and expertise to properly comprehend their scope. Therefore, when
appointing an arbitrator or an arbitral tribunal to settle a dispute, it is advisable for all parties
involved to prioritize expertise and specialization. This approach guarantees that the selected
arbitrators possess the qualifications to deliver a timely, impartial, and fair decision.

Furthermore, contrary to being a judge, arbitrators are not required to be lawyers but can be
of any profession or expertise. Nonetheless, some rules require at least one arbitrator to be a
legal professional when dealing with a panel of arbitrators.*?

The principle of expeditiousness and cost effectiveness relates to the celerity or speediness
that is a fundamental aspect of the arbitration process, requiring that proceedings be conducted
within reasonable timeframes. This principle involves resolving disputes continuously and
uninterrupted, free from obstacles and delays that are common in ordinary judicial proceedings.
Many arbitral institutions have established a maximum period within which the arbitral tribunal
must issue an award.

This principle is one of the most important in the arbitration framework, dictating that
arbitration procedures are usually processed much more quickly than judicial processes.
Arbitration institutions generally establish timeframes for the arbitrators to render an award,
usually between six and eighteen months, in contrast, litigation is known to last for several
years.

Cost effectiveness is closely tied to the expeditiousness: contrary to court litigation which
often requires several hearings with intervals of more months and, therefore, may run for years,
an arbitral tribunal or sole arbitrator will often try to concentrate the oral hearing into a couple
of days and thus reduce unnecessary preparation and re-preparation efforts of the parties and
their legal counsel.

Because the arbitrators typically have substantially lighter caseloads than judges at courts,
there are often fewer delays in arbitration cases, and these proceedings can get underway sooner
than they would likely start in the traditional court system.

When parties disagree on a timeframe for certain process or action, the arbitral institution
may establish the timeframe for the concerned procedure by itself. This ensures that parties
involved in the dispute clearly understand the expected timeline and can plan accordingly. It is
important to note that the timeframe can be at any time mutually agreed upon by the parties
involved, but if no agreement is reached, the decision of the arbitral institution will be final and

1 HADERSPOCK B. Guiding Principles of Commercial Arbitration and Its Advantages Compared to Traditional Litigation.
ABA, 2024. Available online https://americanbar.org/groups/dispute_resolution/resources/just-resolutions/2024-
june/guiding-principles-commercial-arbitration-advantages-compared-to-traditional-litigation/.

12 It should also be noted that in states with restrictive arbitration statutes rule that allow only lawyers to serve as arbitrators
give no option to choose a non-lawyer arbitrator with specialized knowledge and expertise (RAMPALL Y. D., FEEHILY
R.: The sanctity of party autonomy and the powers of arbitrators to determine the applicable law: The quest for an arbitral
equilibrium, Harvard Negotiation Law Review, 2018, vol. 23, p. 47).
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binding.™

On this occasion. it should be noted that, notwithstanding the above rules for determining
the time frame for proceedings, a number of circumstances may arise that could render the
declared maximum time limits for the length of proceedings illusory. These circumstances
include delays in obtaining documents for the taking of evidence, additional submissions made
by the parties during the proceedings, changes in the parties' legal representatives during the
proceedings, delays in obtaining the parties' submissions at the court's request etc. Nevertheless,
the length of proceedings in general, i.e., from the perspective of the parties’ choice of
arbitration as their preferred method of dispute resolution, is one of the criteria for evaluating
the overall effectiveness of a particular arbitration institution.

Not least in terms of their importance, it is necessary to underscore the principles of
impartiality and independence. Impartiality and independence are often used synonymously to
reflect the unbiased quality that arbitrators are expected to possess. While often used
interchangeably, they are conceptually different, albeit linked.

Independence means that the arbitrator should not be connected to any of the parties involved
in a dispute, including their lawyers and the issue being debated. Impartiality, on the other hand,
means that the arbitrator should not show favouritism or bias towards any of the parties
involved.

Acrbitrators are expected to perform their duties impartially and independently. This means
that they should not have any affiliation or inclination towards one of the parties. Moreover,
they are required to disclose any information that may affect their impartiality or independence.
This is necessary to maintain the perception of fairness and objectivity throughout the
arbitration process.

Arbitrators are responsible for rendering decisions that align with the contractual agreement
between parties and the pertinent rules of procedure.

Unbiased judgment is also emphasized as a fundamental component of equity. Therefore,
arbitrators are required to maintain complete impartiality and refrain from having any vested
interests, whether financial or otherwise, in the outcome of the case. 14

3. 2 Procedural Principles of Arbitration: fair and equal opportunity to be heard.

At its core, due process is the legitimate expectation of a party appearing before a decision
maker that it has the right to be protected from arbitrary, discriminatory, or unfair treatment.
Due process encapsulates several principles as key rules of procedural fairness recognized both
by international customs and conventions and by the domestic legal rules of developed legal
systems.®

Within these limits, certain of the above procedural principles apply also to the legal
regulation of fair proceedings in arbitration, starting with the principle of equality of the parties.
The principle of equality of the parties is a fundamental element of the administration of justice
and is a fundamental legal principle protected by most Constitutions.

The principle dictates that every party to a legal dispute should have an equal opportunity to
present its case and assert its rights. There should be no partiality or bias, and the judge should
remain independent and impartial towards the participants throughout the entire proceedings.

13 DOBIAS P.: The Instruments of Expeditiousness and Efficiency of the Arbitral Proceedings in the Rules of the International
Arbitral Courts. International and Comparative Law Review, 2024, vol. 24, No. 1, DOI: 10.2478/iclr-2024-0013.

14 FEEHILY R.: Neutrality, Independence and Impartiality in International Commercial Arbitration, A Fine Balance in the
Quest for Arbitral Justice. Pennsylvania State Journal of Law & International Affairs. 2019, vol. 88, iss.1/19 Online at:
https://elibrary.law.psu.edu/jlia/vol7/iss1/19.

15 For more details see ANDREWS N.: Andrews on civil proceedings, vol. Il: Arbitration & Mediation, Oxford University
Press, 2017. p. 269 et seq.

https://doi.org/10.33542/S1C2026-1-02 29


https://doi.org/10.33542/SIC2026-1-02
https://elibrary.law.psu.edu/jlia/vol7/iss1/19

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 14.2026, No.1

Further on, the principle of immediacy in the oral procedural system involves the interaction
of the judge in the reception of the evidence, hearing of the parties, witnesses, and experts,
allowing a decision making based on the quality information obtained in the proceedings.

This principle is related to the oral aspect of arbitration proceedings which permits direct
communication between arbitrators and the involved parties. It indicates the promptness of the
proceedings that requires a constant connection between the arbitrators and the parties, which
ultimately results in a more accurate resolution.

The next principle is that of adversarial proceedings. This principle constitutes a criterion
guiding proceedings before both arbitral tribunals and general courts. It expresses the right and
opportunity of every person to confront the evidence presented at trial and deny the assertions
made by the of the other party, therefore, ensuring that both parties are able to defend
themselves equally.

It is essential that the arbitrator, similarly to the judge, grants the parties to the dispute a fair
opportunity to present their case, together with all relevant evidence supporting their arguments.
Failure to do so would render any decision issued by this arbitrator unfair and biased.

Finally, we must mention the principle of single instance procedure, which, unlike the
previous principle, significantly distinguishes arbitration from trials running by general courts.
It means that appeals against arbitral awards are generally either unavailable or inapplicable.

Furthermore, in accordance with the independence of arbitrators or arbitral tribunals, it is
characteristic for the procedure of arbitration that, except in very limited cases, the arbitral
award is not subject to judicial review in terms of the merits of the decision, i.e., the existence
of any legal or factual errors.

Arbitral awards are considered final and binding for all parties involved. Whenever an
arbitrator or arbitral tribunal delivers an arbitral award, it is, as a rule, enforceable in the courts.
Only within a limited scope of grounds is it possible to seek a remedy against arbitral awards
through proceedings before general courts, which in practice means that arbitral awards are
final. This finality provides certainty that the dispute resolution process has been concluded.

It is also the intention of statutory provisions on arbitration proceedings in the Czech
Republic and other countries, when setting short deadlines for filing a motion with the court for
annulment of an arbitral award, to grant arbitral awards their final validity in a timely manner?®.

IV. ANALYSING THE IMPACT OF THE PRINCIPLES ON THE PROCEDURE
BEFORE THE ARBITRATION COURT OF THE CZECH REPUBLIC

In the Czech Republic, both institutionalized and ad hoc forms of arbitration have been
widely used in domestic and international commercial disputes over the past thirty years on the
basis of Czech Act No. 216/1994 Coll. on Arbitration, as amended (hereinafter the "Arbitration
Proceedings Act“ or ,,APA"). The APA recognises arbitration as a private law form of binding
dispute resolution conducted before and by an impartial arbitrator or tribunal and based on an
agreement between the parties. At the same time, it remains to be monitored by the state, i.e.
the ordinary courts. The state requires the parties to respect their contractual obligation to
submit their disputer to arbitration, provides for limited judicial supervision of the arbitration
proceedings, and allows for the enforcement of arbitral awards in a manner similar to that of
judgments of ordinary courts, with limited possibilities for judicial review of the award.

In the Czech Republic, there are three permanent arbitration courts established in accordance
with the APA.Y" Two of them are specialised courts- the Exchange Arbitration Court at the

16 Ibid.
17 Compared with the Slovak Republic, where the arbitration courts were established by dozens and although their number
has decreased, from our point of view their number may still appear high. On these issues, see, inter alia, KUBICEK P.:
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Prague Stock Exchange and the International Arbitration Court at the Czech-Moravian
Commodity Exchange in Kladno. As a general arbitration court serves the Arbitration Court
attached to the Czech Chamber of Commerce and the Agrarian Chamber of the Czech Republic
seated in Prague (hereinafter “Arbitration Court”). Since the competences of the Arbitration
Court are governed (and restricted) by the Czech national law (mainly by APA), our discussion
must necessarily take into account its provisions and their impact on the court’s internal rules,
mainly the Rules of Procedure of the Arbitration Court (also referred to as “the Rules”).
Notwithstanding the foregoing, the Arbitration Court is appointed - on the basis of arbitration
agreements concluded (also called as “arbitration clause”) - as a dispute settlement forum not
only by merchandisers from the Czech Republic but also by numerous merchandisers (both
legal and natural persons) from the Slovak Republic, other EU countries , as well as from other
states from all over the world.

The Arbitration Court offers and makes full use of the greatest advantage of international
arbitration tribunals based in one of the many countries (currently around 170) that have ratified
the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(1959, thereinafter “New York Convention” or “Convention”). The Convention obliges the
contracting parties to ensure the enforceability of arbitral awards issued by arbitration
institutions based in other states - contracting parties, as if they were enforcing judgments
issued by their domestic courts. Yet, such a wide-ranging enforceability does not exist in the
case of judgments issued by general courts.®

4.1 Rules of the Arbitration Court and Consumer Disputes

Among the agenda of disputes dealt with by the Arbitration Court were, until recently,
included also the so-called consumer disputes, i.e. legal disputes in which one party is an
entrepreneur (natural or legal person acting within the scope of its commercial activities) and
the other party a consumer (a person purchasing goods or acquiring services for personal use
and outside of his/her commercial activities). We will therefore take a closer look at the
development of their arbitrability and why they were exempted from it by the APA
Amendment.

This type of disputes was given special status in the Rules. They involved typically disputes
arising from the non-fulfilment of contractual obligations. Classic consumer disputes were, for
example, the disputes concerning complaints about defective goods or services and the duties
following thereof. The Rules fully reflected the Amendment to the APA of 2012 which brought
about (as a result of the recent EU legislation) fundamental changes introducing new additional
rules as regards the consumer protection. The changes concerned both stricter requirements for
the content and/or validity of arbitration clauses in consumer contracts and the extension of
consumer rights during the arbitration proceedings and after issuance of the arbitral award.

According to the APA Amendment, the arbitration clause in consumer relations had to be
negotiated and signed by the parties as a separate (subsidiary) agreement, i.e., not as part of the
contractual terms in the main contract, subject to the sanction of invalidity. The content of the
former was specified by the statute, i.a. the obligation to inform the contracting parties of its
significance and consequences in the event of a dispute. The Arbitration Court fulfilled this
special statutory information obligation by referring to the Rules, which incorporated the
required wording from the aforementioned Amendment.

Stéle rozhodcovské sldy a priprava novej pravnej Gipravy rozhodcovského konania, in SUCHQZA, J.; HUSAR, I.; (eds):
Law, Business, Economics V., Proceedings from the Conference,2014, Kosice: Univerzita P. J. Safarika v Kosicich, p. 239.
JANKU M.: Rozhodci Fizeni, alternativni rozhodovdni sporii. Textbook. Prague: Vysoka skola finanéni a spravni, o.p.s.,
2015, p. 101.

18
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Mainly due to the APA Amendment, new Rules of Procedure were adopted by the
Arbitration Court in 2012%°. As for the rules governing arbitration proceedings in consumer
disputes, the Rules of Procedure contained more detailed provisions. Disputes arising from
consumer contracts could only be decided by arbitrators registered in the list of arbitrators for
consumer disputes maintained by the Ministry of Justice of the Czech Republic. In addition to
the applicable substantive law, arbitrators were required, when deciding these disputes, to take
consumer protection regulations into account. The Rules excluded the settlement of consumer
disputes according to the principles of equity, a procedure, the arbitrators are entitled to apply
in other disputes when authorized explicitly by all parties

Moreover, consumers could raise an objection of the lack of jurisdiction of the Arbitration
Court or an objection to the bias of the arbitrators at any time during the proceedings - in other
disputes, these objections are, as a rule, time-limited to the opening of the proceedings.
According to the Rules, consumer disputes could not be decided in simplified proceedings
without oral hearings, based solely on written documents.

Avrbitration awards issued in a consumer dispute always had to contain the statement of
reason and to include instructions how to file a motion for their possible annulment by a court.
Unlike in other types of disputes, the parties in consumer disputes could not agree on a different
arrangement for the reimbursement of costs, referred to in the Rules as "representation
expenses."

Beyond the general provisions governing arbitration proceedings contained in the Rules, it
IS necessary to mention in this context the establishment of two special reasons for filing a
motion for judicial review of arbitral awards, introduced by the 2012 Amendment to the
Avrbitration Act exclusively for disputes arising from consumer contracts.

According to the first reason, general courts were entitled to annul an arbitral award or,
where applicable, suspend its enforcement if the arbitrator(s) had ruled in contravention of
consumer protection regulations or in clear contravention of good morals or public order.
Adding of this reason to the already existing ones meant a fundamental breakthrough in the
hitherto unexceptionally respected principle of prohibiting a substantive review of arbitral
awards, since it allowed general courts of the Czech Republic to review arbitral awards, at least
in part, on their merits.

The second of these grounds allowed to apply for judicial review if the arbitration agreement
concerning consumer disputes did not contain any of the statutory requirements under the APA
This was a special provision in relation to the general requirements for the validity of arbitration
agreements, whereby in this case the lack of such requirements resulted in the absolute
invalidity of the arbitration agreement in question.

Equivalent problems concerning the resolution of consumer disputes in arbitration
proceedings in the Czech Republic we can also find in the Slovak Republic.?® Arbitration in
the context with consumer disputes was not the one in which it was not necessary to intervene
more. However, any special - in the meaning of additional - measures for consumer protection
were to some extent contrary to the purpose of arbitration as a procedure allowing only limited
intervention by state institutions. The aim was thus to find such legal solutions that would
protect consumers (without considering them to be persons incapable of common deliberation)
without undermining the principles of arbitration proceedings.?! It appeared that the general

19 For the reasons for the amendments to the legal regulations, see, among others BELOHLAVEK A. J.; KOVAROVA D.,
HAVLICEK K.: Rozhod&i fizeni v teorii a aplika&ni praxi [Arbitration in Theory and Application Practice], 2015, Prague
Legal Autumn. Proceedings, p. 15.

2 KUBICEK P.: Stale rozhodcovské sudy a stdy ,,ad hoc* v Slovenskej republike. In BELOHLAVEK A. J. - KOVAROVA
D. a kol.: Stdlé rozhodci soudy vs. rozhodciho Fizeni ad hoc.Praha : Stala konference ¢eského prava, 2017, p.344.

2 STEVCEK M., GABRIS T.: Reforma rozhodcovského konania v Slovenskej republike s osobitym zretefom na tzv.
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statutory regulation of arbitration proceedings and the regulation of arbitration proceedings in
consumer disputes should be separate ones.

Similar conclusions were reached by Chovancova, who examined the regulation of these
issues in Austria, Germany, and England. She stated that a potential and practical solution
would be to adopt special legislation on cost-effective consumer arbitration. This would include
the use of rules from selected permanent arbitration courts, which would only be applied to
disputes involving consumers.??

Huckova also predicted that such an arrangement would occur. She anticipated that
consumer disputes would only be decided by special permanent arbitration courts. This solution
has already found expression in Slovak legislation. The distinction between consumer and
commercial proceedings appeared necessary.? In our opinion, the solution implemented in the
Slovak Republic was also possible to be implemented in the Czech Republic.

However, in the Czech Republic, the change in legislation brought about a truly
groundbreaking shift. Consumer disputes can no longer be heard and decided in arbitration
proceedings run in the Czech Republic. Thus, no special arbitration rules for consumer disputes
were established in the Czech Republic?*. This happened despite the fact that a comprehensive
regulation of arbitration proceedings precisely in consumer disputes had been adopted
previously?.

The Rules of Procedure then stipulated — only for pending consumer disputes — that disputes
arising from consumer contracts that had been initiated earlier must be decided only by
arbitrators registered in the list of arbitrators maintained by the Ministry of Justice.

It is a fact that today there are organizations that help consumers exercise their rights.
However, if they are unable to settle disputes, the only option is a court settlement, which can
be time-consuming. We are therefore convinced that the re-establishment of arbitrability for
consumer disputes would be of benefit. In this connection we recommend to take over the
statutory rules existing in other EU countries, where institutions not attached to the state
machinery and specialised in settlement of disputes between merchandisers and consumers may
be involved.?®

4.2 Arbitrators, arbitral panels and their appointment

The Rules stipulate that the Arbitration Court acts as an independent body to settle disputes,
involving independent and impartial arbitrators who act as a single arbitrator or form a tribunal
(panel). The latter shall decide disputes within its jurisdiction given by

= valid arbitration agreement between the parties, or
= international convention.

Moreover, the disputes in question must be of a kind where such agreement (in the form of
arbitration agreement or arbitration clause) can be concluded inter partes (the dispute meets the

obchodnu arbitraz In Justicna revue €. 4/2015, p. 448-462.
2 CHOVANCOVA K.: Rozhodcovské dolozky v spotrebitel'skych zmluvach / Eurdpske variacie. In SUCHOZA J. — HUSAR
J. (eds). Pravo, obchod, ekonomika IV., sbornik védeckych praci. Kogice : Univerzita P. J. Safarika v Kogiciach, 2014, p.
506-524.
HUCKOVA R.: Koncepéné otazky novej pravnej tpravy rozhodcovského konania v slovenskych podmienkach. In
SUCHOZA J., HUSAR J. (eds). Pravo, obchod, ekonomika IV, sbornik védeckych praci, Kogice : Univerzita P. J. Safarika
v Kosiciach, 2014, p. 501-505.
2 HORACEK T., ETLIKOVA M., VITOVA B. et al.: Mimosoudni feseni spotiebitelskych sport. In Soukromé pravo, No
7-8/2017, pp. 2-49.
% NEMEC R., GLATZ V.: Rozhodgi fizeni, jeho specifika a vyhody In Bulletin advokacie &.9/2018, p. 16-22.
% QLIK M., CAP, M.: Konec rozhodgiho fizeni mezi spotiebitelem a podnikatelem v Ceské republice [The end of consumer-
business arbitration in the Czech Republic] Pravni radce. 2016, ro¢. 16, ¢&. 11, pp. 38-41.
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condition of arbitrability). The arbitrability, as defined by the APA, is principally of an
objective nature and implies the fulfilment of three basic conditions, which must be met
simultaneously: 1) the dispute must exist between parties that have concluded an arbitration
agreement/clause, 2) the dispute must be of a property nature and 3) the Czech law allows
parties to resolve disputes of this type by amicable settlement.?’

The disputes are principally decided by panels composed of three arbitrators, but also - if
the parties agree - by a sole arbitrator. In both cases, identical provisions of the Rules shall
apply. The arbitrator(s) appointed must be independent and not biased (both with respect to
parties of the dispute and in relation to the issue to be settled). In the case of doubt they may be
removed from office and/or against the award issued or its enforcement a motion to ordinary
courts may be filed.?® In performing their duties, arbitrators shall never act as representatives
of either party, nor shall they accept any instructions from them.

In case of doubt or reasonable suspicion of bias, the parties may request the replacement of
the arbitrator. The remaining panel members shall decide on the exclusion of the arbitrator on
the basis of an objection of bias, the assessment of the reasons for its recognition, as well as on
the admission of a late filed objection. If the panel members can’t reach agreement on the issue
or if the objection is directed against two or all arbitrators, the request shall be submitted for a
decision of the President of the Arbitration Court (the panel shall refer the whole issue to the
Board of the Arbitration Court).?®

As the arbitrator(s) formally decide on behalf of the Arbitration Court, they must be duly
appointed to their office by the latter. Until recently, appointment of the arbitrators was
governed by the rule that only the arbitrators registered on the List of Arbitrators (maintained
by the Arbitration Court) may be chosen. (in spring 2025, the List included over 600 qualified
arbitrators from the Czech Republic, the Slovak Republic and other countries, representing a
wide range of experts from various fields— law, economics, engineering etc.)* In its long-term
effort for a gradual taking over of the established and generally accepted practice of appointing
arbitrators at prestigious international arbitration institutions, the Board of the Court of
Arbitration adopted by the end of 2024 a major Amendment to the Rules®® As part of the
changes, the appointment of arbitrators is now no longer restricted by the List of Arbitrators.
The List shall be maintained and continuously updated, but parties have flexibility in the
selection of arbitrators standing outside the List. However, when electing the third arbitrator to
chair the panel, the appointed arbitrators remain to be limited by the List, i.e. the persons
registered by it.

In this new arrangement, the Arbitration Court was evidently inspired, among others, by the
appointment procedures of the Vienna International Arbitral Centre in Austria (VIAC) or the
International Court of Arbitration by the ICC in Paris. As to the VIAC, it has introduced this
rule in its most recent version of the Arbitration Rules, applicable since 1 July 2021.%
According to the Rules, VIAC presents and offers arbitration practitioners with their profiles to

27 HORAK P.: Objektivni arbitrabilita — moZnosti rozhod¢iho fizeni [Objective arbitrability - the possibility of arbitration],
Advokéatni denik, [online]. 2018, No. 9, pp. 23-25.

28 See MAISNER M.: Efektivita rozhod&iho fizeni [Efficiency of arbitration proceedings], Bulletin advokacie, 2018, ¢. 9, pp.
46-50.

2 The President of the arbitral tribunal shall also rule on the objection of bias in cases where the arbitral tribunal has not yet
been constituted.

30 See Rozhovor M. Karfikové s A. J. Bélohldvkem [Interview given by M. Karfikova to A. J. B&lohlavek], Bulletin
advokacie, 2018, ¢. 9, pp. 11-13.

31 This was done by Amendment No. 5 to the Rules of the Arbitration Court effective from 1 January 2025 (published in the
bulletin Obchodni véstnik on 29 November 2024).

32 In more details see TACHE C.E. P.: Adapting an Efficient Mechanism for Resolving International Investment Disputes to
a New Era. Vienna Investment Arbitration and Mediation Rules, 2021, pp. 91-101.
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the parties in arbitration proceedings, however, the parties are free to nominate and appoint
arbitrators of their own choice.

Similarly, under the Paris ICC Arbitration Rules of 2021, if a dispute shall be decided by
three-member panel, each party to the dispute can nominate (in the Complaint and the Answer,
respectively) one arbitrator for confirmation provided that he or she fulfils the general
conditions laid down in the Rules. However, the chairman of the panel is always appointed by
the ICC presiding body.>3

Under the amended Rules of the Czech Arbitration Court, the power to confirm the
arbitrators proposed by parties, whether from the Court’s list or not, rests on the President who
- iIf he deems it necessary - may delegate it to the Board. The proposed arbitrator(s) shall be
confirmed when meeting the requirements of the Arbitration Court as well as the general
requirements of the APA, i.e. the candidate has:

= at least 30 years of age;

= completed master studies on a university;

= sufficient experience in ADR (not necessarily as an arbitrator, but, e.g. as a legal counsellor
representing parties in arbitration proceedings);

= sufficient knowledge of the law (not necessarily being a lawyer, but to have skills in as
regards the rules of procedure and the case law);

= to comply with the Code of Ethics of the Arbitration Court.3*

Although, according to the most recent practice of the Arbitration Court, all arbitrators
nominated for appointment sign a declaration that they comply with the requirements of the
APA and the Rules, no legal relationship (statutory or contractual) arises between an appointed
arbitrator and the Arbitration Court, and therefore the former has no obligations towards the
Court. Neither is he/she accountable to the court - and bears no substantive, disciplinary, or
other type of responsibility. This arrangement therefore does not allow the Arbitration Court to
impose any sanctions on arbitrators in the event of delays in proceedings or even failure to act,
or in the event of a breach of professional or ethical obligations.

Arbitration proceedings conducted by a three-member panel is a rule not only if stipulated
by the arbitration agreement (arbitration clause) but also - in accordance with the Rules - in the
case where the agreement/clause concluded by the parties to the dispute does not provide an
explicit provision thereto. If the arbitrators fail to reach agreement on the chair of the panel
within the specified period from the date of their appointment by the Arbitration Court, the
chair shall be appointed by the President of the Court itself.

4.3 Features of the proceedings at the Arbitration Court reflecting the principles

As with proceedings before ordinary courts, arbitration proceedings are focused on
presenting the evidence. However, the importance or preference attached to the individual
means of evidence differs slightly. In arbitration proceedings, as basic evidence mainly serve
written documents, which are usually sufficient to clarify the facts of the case as put forward
by the parties, given the nature of the contractual disputes being settled. In any case, the APA
provides that other evidence, such as the hearing of parties, witnesses or experts — evidence that
is quite common and essential in civil proceedings before ordinary courts — may only be taken

3 See ICC International Court of Arbitration, Arbitration Rules, Art. 12-13. Online at https://iccwbo.org/dispute-
resolution/dispute-resolution-services/arbitration/rules-procedure/2021-arbitration-rules/.

3 For all of the above conditions see Smérnice o podminkéch pro vykon cinnosti rozhodce Rozhodciho soudu pii HK CR a
AK CR [Directive of the Arbitration Court on the conditions for the performance of arbitration] online
https://www.soud.cz/_files/ugd/f71456_9431eed5712d4f97b626190bdae22f46.pdf.
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by the arbitrators/arbitral panels if the respective persons appear and give their testimony
voluntarily. The same applies to other means of evidence, which may only be taken if they are
provided to the panels by the parties. The reason for this specific rule regarding the admissibility
of evidence is that an arbitrator or arbitral panel cannot enforce the presentation of evidence in
the same way as ordinary courts are entitled t0.*®

The arbitrators shall have discretion over the way in which the evidence is presented. At the
outset and/or during the hearing, they decide whether to read the submitted documents, hear the
witnesses or examine other evidence. When making this decision, the arbitrators must take the
costs of the proceedings into account (see above for the principle of cost effectiveness). The
arbitrators are not required to conduct their own investigations. In fact, it is the responsibility
of the parties to put forward the evidence they wish to submit in support of their arguments,
with respect to the claims made or objections raised. The arbitrators will examine the submitted
evidence according to their own judgement and deliver their decision based on that judgement.

In accordance with the principle of privacy, disputes are principally heard without the
attendance of the public. If the parties agree, the panel or arbitrator may pass decision in the
dispute that is based exclusively on the documents submitted, without an oral hearing taking
place. The chair of the panel or sole arbitrator may invite the parties to reach such agreement if
the submitted evidence seems to be conclusive for the arbitrators.

In accordance with the principle of expeditiousness (see section 3.1 above), the Rules allow
for expedited proceedings to be agreed upon. The conditions for the latter include reducing
some of the time limits set out in the Rules, but also an increase of the arbitration fee paid by
the parties. In this case, the Arbitration Court takes over the practice of applying a special fee
obligation, which is common in arbitration courts in other countries. Here, the principle of
expeditiousness is reflected to the maximum extent possible.*®

With regard to the hearing taking place before the Arbitration Court, it should be noted that,
in accordance with the principle of informality, the effort of the arbitrator/panel to reach an
amicable settlement of the dispute throughout the proceedings are common and significant.
Depending on the circumstances of the case, the arbitration panel may invite the parties to settle
their dispute amicably at any stage of the proceedings and make suggestions, recommendations
and proposals to this end. A major proportion of the arbitration disputes have been successfully
settled based on this procedure.

Regarding the principle of cost-effectiveness, emphasis should be placed on the provisions
of the Rules governing the venue of the oral hearing. The regular venue for oral hearings is the
seat of the Arbitration Court in Prague. However, with the consent of the Secretary of the
Arbitration Court, granted on the basis of a previous agreement reached by the parties, or - if
the parties have not agreed on any venue of the oral hearing — on the initiative of the arbitral
panel deciding in the dispute, the oral hearing may be held in another place in the Czech
Republic or abroad that is more suitable for the parties. Consent from the Secretary and/or the
decision of the panel is not required for proceedings to be held at frequent places of arbitration
in other cities. Arrangements for oral hearings of such type are frequently agreed upon. We can
assume that this practice will continue to the satisfaction of both the Arbitration Court and the
parties to disputes.

As mentioned above, proceedings before an Arbitration Court are single-instance.
Nevertheless, in the arbitration agreement the parties may agree that the arbitral award may be
reviewed by other arbitrators at the request of one or both parties. However, agreements of this

% For more details see e.g. JAN KU M.: op.cit. sub16 , p.78.
% DOBIAS P.: Standardy rozhod¢iho ¥izeni v novych fadech mezinarodnich rozhod¢ich soudt, Obchodni pravo, 2014,
No.12, pp. 514 — 524.
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type — as they must be reached by both parties — are rather exceptional. The subsequent
procedure for filing a request for review of an arbitral award is then similar to that for filing a
lawsuit.

V. CONCLUSION AND RECOMENDATIONS

Avrbitration proceedings conducted by ad hoc arbitrators or arbitration institutions form at
present an established and well-settled part of the Czech private law. They have become a
popular alternative to proceedings before ordinary courts. Merchandisers repeatedly turn to the
Arbitration Court and most often appreciate the expeditiousness of the hearings, the possibility
of choosing the language of the proceedings, the professional administration of disputes, the
possibility of choosing arbitrators according to their professional expertise corresponding to the
nature and content of the dispute, and especially the enforceability of arbitral awards not only
in the Czech Republic, but also in all states - parties to the 1958 New York Convention.

However, there are also some obstacles that may hinder the otherwise highly efficient
arbitration procedure. These include, in particular, a lack of attendance of parties when selecting
the arbitrators, unnecessary long and complicated statements of claim, a gradually increasing
number of procedural motions submitted during the proceedings by the defending party, and
the abuse of motions to annul the issued arbitral awards by the ordinary courts.

In view of recent developments and trends in arbitration proceedings, as well as the latest
Amendments to the Arbitration Court's Rules of Procedure, it is possible to formulate some
recommendations that could contribute to the persisting efficiency of these proceedings.

= In the context of the changed procedure for appointing arbitrators, it seems desirable that,
when an arbitrator proposed by one of the parties is formally approved by the President (or
Board) of the Arbitration Court, a formal relationship between the Court and the appointed
arbitrator would be established. This relationship would create an arrangement obliging the
arbitrator to respect his/her professional and ethical obligations. It would also allow the
Court to take disciplinary action for breach of these obligations, notwithstanding the
principle of confidentiality of the proceedings.

= The parties to a dispute are primarily interested that the average length of proceedings, from
filing a statement of claim to issuing an arbitral award, would be as short as possible. As
there is currently no established practice within the Arbitration Court (or other arbitral
institutions abroad) to publish details on the average length of proceedings, such publishing
of this data could serve as an important indicator of the Court's overall efficiency in handling
cases and could ultimately serve as a marketing tool.

= Arbitration proceedings must remain efficient in terms of the duration of the hearing and
subsequent issuance of the award. The Arbitration Court could mitigate the risk of delays in
the issuance of the award by establishing additional Rules allowing the extension of time
limit for the issuance of the award only in cases where the panel can provide genuine and
convincing reasons for not meeting the initial time limit for the issuance of the award. Any
extension of the time limit for the issuance of the award could potentially be followed by a
reduction in the arbitrator's reward (the incentive for arbitrators would help to make
extensions of time become exceptional rather than the rule and to speed up the issuance of
arbitral awards).

= Consider - in the context of the expeditious and cost saving resolution of consumer disputes
— the reintroduction of the arbitrability with respect to consumer disputes, while respecting
the guarantees given by the statutory protection of consumer rights by the APA.

Notwithstanding the above, the arbitration procedure has been for a long time a popular
alternative to court proceedings for merchandisers and/or parties to property disputes in general,
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because it is flexible and efficient and, particularly in the context of international disputes, it
can overcome many of the problems that characterise other ADR methods. We can conclude
that we have documented, on the example of procedure conducted by the Arbitration Court,
how the principles of arbitration, as presented in the opening part of our article, are met in
practice.
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alternative dispute resolution; principles of arbitration; rules of procedure; consumer disputes.
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UCASTNICTVO URADU NA OCHRANU
OZNAMOVATELOV V SUDNYCH KONANIACH

PARTICIPATION OF THE WHISTLEBLOWER
PROTECTION OFFICE IN JUDICIAL PROCEEDINGS!

Marianna Leontiev’> - Matej Kac“'al]'ak3
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ABSTRAKT

Ochrana oznamovatelov je zdkladnym predpokladom integrity verejnych aj sukromnych
institiicii. Urad na ochranu oznamovatelov zohrdva v tomto klicovii tilohu, a to aj
prostrednictvom svojej ucasti na sudnych konaniach. Clanok skima pravny ramec icasti Gradu
V obcianskych a spravnych sudnych konaniach a identifikuje faktory vedlce k nekonzistentnej
aplikacnej praxi. Autori analyzuju, ¢i existuje legitimny verejny zdujem na odliSnom
zaobchadzani s oznamovatelmi v zavislosti od ich pracovnopravneho postavenia a ¢i sU takéto
rozdiely v sulade s tistavnymi a pravaymi Standardmi EU. Analyza stdnych rozhodnuti dvoch
sendtov Spravneho sudu v Bratislave odhaluje rozdielne pristupy k vykladu zdkona o ochrane
oznamovatelov, najmd pokial ide o pojem ,,Sporova strana“. Jeden zo sendtov umoznil uradu
vstupit do konania, zatial' ¢o druhy polozil Sudnemu dvoru Eurdpskej unie prejudicialnu
otazku. Autori tvrdia, Ze takdto nejednotnost moze ohrozit prdavau ochranu niektorych
oznamovatelov. Stidia vyzyva na kontextudlne citlivy pristup k pravnemu vykladu, ktory bude
respektovat verejny zaujem a tistavné principy.

ABSTRACT

Whistleblower protection is a fundamental prerequisite for the integrity of public and private
institutions. The Whistleblower Protection Office plays a pivotal role, including through its
participation in judicial proceedings. This article examines the legal framework the Office’s
involvement in civil and administrative litigation and identifies factors contributing to
inconsistent application in practice. The authors analyze whether a legitimate public interest
exists in treating whistleblowers differently according to their employment status and whether
such distinctions comply with constitutional and EU legal standards. A review of case law from
two panels of the Bratislava Administrative Court reveals divergent approaches to interpreting
the Whistleblower Protection Act, particularly regarding the concept of a “party to the
dispute.” One panel admitted the Office as a participant, while the other referred a preliminary
question to the CJEU. The authors argue that such inconsistency may endanger whistleblowers’
legal protection and call for a context-sensitive interpretation respecting the public interest and
constitutional principles.

I. UVOD
Oznamovanie protispoloCenskej Cinnosti (whistleblowing) predstavuje nastroj ochrany
verejného zdujmu a oznamovatel'ov (whistleblowerov). Oznamovatelia sa pri oznamovani

Clanok vznikol s podporu Planu obnovy a odolnosti Slovenskej republiky v ramci vyzvy 09103-03-V02 , Stipendia pre
excelentnych PhD. Studentov a §tudentky (R1)“, projekt ¢. 09103-03-VV02-00022.
2 Trnavska univerzita v Trnave, Pravnicka fakulta
Trnava University, Faculty of Law, Trnava, Slovak republic.
3 Univerzita Komenského v Bratislave, Pravnicka fakulta
Comenius University Bratislava, Faculty of Law, Bratislava, Slovak Republic.
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nachadzaji uprostred nevyvazenej dynamiky pracovnopravnych vztahov, ktoré su
charakterizované hierarchiou nadriadenosti a podriadenosti zucastnenych subjektov. Uz v roku
1972 Nader objasnil koncept oznamovatela tym, Ze ho spojil s verejnym zdujmom a definoval
ako jednotlivca, ktori veri, ze verejny zaujem presahuje zaujem organizacie, v ktorej pdsobi,
a preto oznami korupé&nt, protizdkonnt, podvodnt alebo $kodliva &innost tejto organizacie.
Ochrana oznamovatel'ov predstavuje kl'aiCovy predpoklad ucinného oznamovania a integrity
organizacii, ¢o vyplyva nielen z odporacani OECD,® ale aj z medzinarodného $tandardu ISO
37002.°

V pracovnopravnych vztahoch je ochrana oznamovatel'ov zasadna pre podporu prostredia,
ktoré¢ motivuje k nahlasovaniu, pretoZze jej absencia by viedla k ndrastu zastraSenia,
diskriminovania ¢i odvetnych opatreni voc¢i oznamovatel'om. Ozndmenie vo verejnom zaujme
v praxi Casto znamena vysoku cenu, ktori oznamovatel plati vo svojom profesionalnom
a osobnom Zivote.” Tieto okolnosti podnietili zdkonodarcov k prijimaniu pravnych opatreni na
ochranu oznamovatel'ov, ¢o viedlo k rozmachu legislativy whistleblowingu po celom svete.®

Proces rozhodovania oznamovatel'a, ktory zvazuje, ¢i urobit oznamenie, je zlozity a
ovplyvitiovany réznymi faktormi. Nejde o okamzité rozhodnutie, ale o postupny proces
zahfiajlci komplexné hodnotenie osobnych a situaénych kontextov.® Pre oznamovatela je
dostupnost’ pravnych zaruk ochrany jednym z rozhodujucich faktorov pri rozhodovani, ¢i
oznadmenie urobit. Existencia pravnej ochrany, ktorti poskytuje zdkon ajej jasnost a
predvidatelnost, moze ovplyvnit' aj ¢asovy rdmec rozhodovania. Naopak, zlozité procesy a
neistota v pravnej ochrane znizuju efektivnost oznamovania a mozu casové ramce
rozhodovania predizit.}® Véasnost’ oznamenia je vsak kl'uCova pre jeho uspesnost, najmi
z hl'adiska uspesnosti jeho preverenia a dokaznej sily.

Existujace vyskumy indikuja, ze samotné povedomie o pravnych predpisoch na ochranu
oznamovatel'ov malo pozitivny vplyv na vnimana organizaént ochranu whistleblowerov.!!
Vnimanie spravodlivosti, jasnosti a inStitucionalnej ochrany vyznamne ovplyviiyje, ¢i a kedy
sa jednotlivec rozhodne oznamit’ nekal¢ konanie. Z pohladu teodrie spravodlivosti je
zdoraziiované, ze nielen vnimand spravodlivost’ ale aj predvidatelnost’ ochrany poskytovane;j
zékonom vyrazne ovplyviiuji chut’ oznamovat’ a na¢asovanie ozndmeni.

Aj na Slovensku, podl'a posledného prieskumu Uradu na ochranu oznamovatel'ov (dalej tieZ
L, UOO%), patri dostupnost’ ochrany oznamovatel'ov pred vypoved’ou alebo inymi odvetnymi
opatreniami v désledku podania oznamenia medzi najvyznamnej$ie motiva¢né faktory, hned’

4 NADER, R.—PETKAS, P. J. - BLACKWELL, K. (eds.): Whistle Blowing: The Report of the Conference on Professional
Responsibility. New York: Grossman Publishers, 1972.

5 OECD, Committing to Effective Whistleblower Protection, [online], Paris: OECD Publishing, 2016, s. 3. [cit. 6.8.2025].
Dostupné na internete: <https://doi.org/10.1787/9789264252639-en>.

6 INTERNATIONAL ORGANIZATION FOR STANDARDIZATION. I1SO 37002:2021 — Whistleblowing management
systems — Guidelines, [online]. Geneva: 1SO, 2021, [cit. 2.8.2025]. Dostupné na internete: <https: //www.iso.org/
standard/65035.html>.

”  ABAZI, V.. The European Union Whistleblower Directive: A ‘Game Changer’ for Whistleblowing Protection?, In
Industrial Law Journal, vol. 49, no. 4, 2020, s. 655.

8 ZIMMERMANN, P.: Governing by protection: Studying the problematization of whistleblower protection in the EU. In
Administrative Theory & Praxis, vol. 45, no. 3, 2022, s. 211.

9  VANDEKERCKHOVE, W., PHILLIPS, A.: Whistleblowing as a protracted process: a study of UK whistle-blower
journeys. In Journal of Business Ethics, vol. 159, no. 1, 2019, s. 217, .https://doi.org/10.1007/s10551-017-3727-8.

10 EBERSOLE, D., Blowing the Whistle on the Dodd-Frank Whistleblower Provisions, In Ohio State Entrepreneurial
Business Law Journal, vol. 6, no. 1, 2011, s. 137.

1 CHORDIYA, R. et al: Organizational protection for whistleblowers: A cross-national study. In Public Management
Review, 2020, vol. 22, no. 4, Zdroj: BALJIJA, S. — MIN, K.: Evaluating the effectiveness of whistleblower protection: A
new index. Data & Policy, vol. 5, no. 13, 2023, s. €28-4, Dostupné na internete: <https:// www.cambridge. org/core/
services/aop-cambridgecore/content/view/4091BBC5D3453D516BE10992E35F065D/S2632324923000202a.  pdf/eval
uating-the-effectiveness-of-whistleblower-protection-a-new-index.pdf>.https://doi.org/10.1080/14719037.2019 1599058.
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po moznosti oznamit’ anonymne.'? V priestore strednej a vychodnej Eurdpy (Bulharsko, Ceské
republika, Mad’arsko, Pol'sko, Slovensko a Rumunsko), ma Slovensko silny zakon na ochranu
oznamovatel'ov, pricom ramec whistleblowingu je podporeny nezavislym U0O.* UOO ma
silné a Siroké kompetencie suvisiace so silnou a ¢asovo efektivnou ochranou oznamovatel'ov v
SR v porovnani s pravnymi Gpravami v EU. Vynimoénost’ kompetencii UOO v ramci ochrany
oznamovatel'ov je dana ich presahom zvycajne pasivnych tloh narodnych autorit ochrany
oznamovatel'ov, pricom kompetencie UOO st oznadované ako proaktivne.**

UOO je podl'a zakona &. 54/2019 Z. z. o ochrane oznamovatel'ov protispolodenskej ¢innosti
(d’alej tiez ,,Zakon o oznamovateloch®) definovany ako nezavisly organ Statnej spravy s
celoStatnou pdsobnostou, ktory chrani prava a opravnené zaujmy oznamovatelov pri
oznamovani protispologenske;j ¢innosti.*> UOO ako svoju primarnu tlohu zdéraziuje ochrann(
funkciu, kde vyslovne deklaruje, ze jeho poslanim je “chranit’ tzv. whistleblowerov, ktori
oznamili nekalt praktiku, o ktorej sa dozvedeli pri vykone svojej préace.”*® Primarnou
kompetenciou UOO je teda ochrana oznamovatelov pred odvetnymi opatreniami,
pracovnopravnymi ukonmi, ktoré¢ mézu byt oznamovatel'ovi dané ako postih za to, ze urobil
oznamenie.r” Do ramca ochrannej kompetencie UOO patri aj opravnenie zacastnit’ sa konania
podla vSeobecnych predpisov v konani pred sudmi, ak je jednou zo sporovych stran
oznamovatel’.!8

Vseobecnymi predpismi, ktoré upravuju konanie pred sidmi vo veciach ochrany
oznamovatelov, su Civilny sporovy poriadok®® (d’alej tiez ,,CSP*) a Spravny stidny poriadok?
(dalej tiez ,,.SSP*). Podla CSP sudy konaju vo veciach pracovnopravnej ochrany
oznamovatelov — zamestnancov Vv pracovhom pomere, inom obdobnom pomere
a Statnozamestnaneckom pomere. SSP je urCujuci pre procesny postup sudov v pripade
oznamovatelov v sluzobnom pomere. Uéastnictvo UOO v konani pred civilnymi stdmi je
upravené v ustanoveni § 13 ods. 11 Zakona o oznamovatel'och v spojeni s § 95 CSP a pred
spravnymi sudmi v spojeni s § 32 ods. 3 pism. c) SSP.

Zakon o oznamovateloch pozaduje pre uéastnictvo UOO v siidnom konani splnenie dvoch
podmienok. Prvou je, Ze ide o konanie podl'a vSeobecnych predpisov o konani pred sudmi,
a druhou, Ze jednou zo sporovych stran je oznamovatel'. V sidnej praxi predstavuje vyzvu prave
druhé kritérium tykajuce sa sporovych stran. Tato formuléacia spdsobila rozdielny postup
spravnych sidov pri rozhodovani o pribrati UOO do konania.

V identickych pripadoch dva senaty Spravneho sudu v Bratislave pristipili k ndvrhu UOO
na pribratie odli$ne. Senat 3S Spravneho sudu v Bratislave (d’alej tiez ,,Senat 3S“) do konania
UOO pribral.?! Gramatickym vykladom s poukazom na dévodovii spravu zdkona a jeho gl sa

12 FOCUS pre Urad na ochranu oznamovatelov, Prieskum, zber 2.6. - 9.6.2025, Dostupné na internete:
https://www.0znamovatelia.sk/vyrazne-stupa-ochota-slovakov-oznamovat-korupciu-a-podvody/ a graf na Instagram post
U00, 23.7.2025.

13 PENDER, K. (Principal Author): Beyond Paper Rights: Implementing Whistleblower Protections in Central and Eastern
Europe, [onlibe] Praha: CEELI Institute, 2023, s. 7, [cit. 2.8.2025], Dostupné na internete:
<https://whistleblowingnetwork.org/WIN/media/pdfs/CEELI-Beyond-Paper-Rights.pdf?utm_source=chatgpt.com>.

14 J00, Who protects whistleblowers in Europe, Members of the Network of European Integrity and Whistleblowing
Authorities and their Competence, december 2022, str. 77, Dostupné na internete: < https://www.oznamovatelia.sk/wp-
content/uploads/2024/10/competence-of-neiwa-members-comparative-report_2022.pdf >.

15 813 ods. 1 Zakon o oznamovatel'och.

16 J0O0, O nas, Dostupné na internete, [cit. 2.8.2025], Dostupné na internete: < www.oznamovatelia.sk/o-nas/#o-urade>.

17 LEONTIEV, M.: Postavenie Uradu na ochranu oznamovatelov v ramci ochrany oznamovatela — zamestnanca pred
nerovnym zaobchadzanim, In Est naturalis favor pro laborantibus : pocta prof. JUDr. Helene Barancovej, DrSc., 1. vyd.,
Trnava: Trnavska univerzita v Trnave. Typi Universitatis Tyrnaviensis, vydavatel'stva Slovenskej akadémie vied, 2024. s.
339.

18 Tamtiez s. 339.

19 Zé&kon ¢&. 160/2015 civilny sporovy poriadok.

20 Zakon ¢. 162/2015 spravny sudny poriadok.

2L Uznesenie Spravneho stdu v Bratislave 35/50/2024 z 11.11.2024.
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vyrovnal s pojmom sporova strana, ktory spravne stdnictvo nepouziva.?? Senit 5S Spravneho
sudu v Bratislave (d’alej tiez ,,Senat 55) v§ak UOO do konania nepribral?®, konanie prerusil
a Sidnemu dvoru Europskej tunie predlozil ndvrh na zacatie prejudicidlneho konania.
Z odovodnenia uznesenia o preruseni sa javi, ze ak by potreba pribratia nevyplyvala z prava
Eurdpskej tinie, Senat 5S by na pribratie UOO nevidel dovod.

Tento &lanok sumarizuje mozné dévody odligného pristupu sudov k Géasti UOO v sudnych
konaniach a ponuka doktrindlne vychodiska pre uchopenie tohto problému. Jeho ambiciou je
poskytnut’” komplexny nahlad na predmet a Gcel uéasti UOO v sudnych konaniach podla
existujucej pravnej Upravy, ato v kontexte prava Eurdpskej unie a vykladovych principov
vyplyvajucich z judikatary Ustavného sidu Slovenskej republiky a slovenskej pravnej
doktriny. Predmetom tohto ¢lanku nie je formulovanie navrhov na zdsadnti zmenu pozicie UOO
pro futuro a preto v tomto ¢lanku nie su formulované normativne konstatovania de lege ferenda
nad ramec v§eobecného odporticania na doslednejsie formulovanie textu pravneho predpisu.

1. METODY

Za ucelom naplnenia hlavného ciel'a ¢lanku formulovaného v iivode sme sformulovali
nasledovné vyskumné otazky:

Je rozdiel v pravnej uprave postavenia UOO podla CSP a SSP skutoény, alebo len zdanlivy?

Existuje verejny zdujem na tom aby bolo rovnako/odlisne zaobchadzané s oznamovatel'mi v
sluzobnom pomere vs. oznamovateImi v pracovnom pomere/inom obdobnom pomere
/Statnozamestnaneckom pomere?

Ak verejny zaujem existuje, je odlisSné postavenie jednej skupiny oznamovatelov
proporcionalne v kontexte istavnych imperativov/ eurdpskeho prava?

Ak verejny zdujem neexistuje (resp. nie je identifikovany) a sti€asne rozdiel v pravnej Gprave
postavenia UOO je skuto&ny, je mozné tato nedokonalost’ pravnej Gipravy preklentt’ vykladom?

Na zodpovedanie vySSie uvedenych otdzok su pouZité tradicné metddy doktrindlneho
pravneho vyskumu?* (najmi indukcia, dedukcia a abstrakcia), ktoré st dopiiiané Gvahami z law
and economics.?® Konkrétne,

e metddou indukcie a abstrakcie st vymedzené pozicie senatov 3S a5S vo vztahu
k Géastnictvu UOO podla CSP a SSP,

e metdody indukcie aj dedukcie su pouzit¢é pri hladani verejného zdujmu na
rovnakom/odli§nom pristupe k ti¢astnictvu UOO podl'a CSP a SSP,

e metdda abstrakcie je pouZita pri praci s relevantnou judikatirou Stiidneho dvora Eurdpskej
tinie a Ustavného stidu Slovenskej republiky, a

e uvahy z law and economics su formulované vo vztahu k analyze potencidlnych dopadov
odligného pristupu k u¢astnictvu UOO podla CSP a SSP na motivacie oznamovatel'ov.

I11. ZISTENIA

Konanie pred sudmi vo veciach ochrany oznamovatel'ov upravuju vSeobecne CSP a SSP.
Podl'a CSP vSeobecné sudy rozhoduju vo veciach pracovnopravnej ochrany oznamovatel'ov —
zamestnancov Vv pracovhom pomere, inom obdobnom pomere a Statnozamestnaneckom
pomere. SSP upravuje procesny postup spravnych sudov v pripadoch tykajicich sa
oznamovatel'ov v sluzobnom pomere.2°

2 SSP pouziva pojem ugastnik konanie.

23 Uznesenie Spravneho stdu v Bratislave 55/51/2024 z 15.11.2024.

2 SCHWEPPE, J. (ed.). Legal Research Methods-Principles and Practicalities. Clarus Press Limited, 2016.

% COOTER, R.; ULEN, Thomas. Law and economics. Addison-Wesley, 2011.

% Sluzobny pomer je $pecificka forma pravneho vztahu medzi $titom a fyzickou osobou, ktora vykondva verejni sluzbu. Na
rozdiel od v pracovného pomeru, iného obdobného pomeru a Statnozamestnaného pomeru, sluzobny pomer sa
riadi osobitnymi zdkonmi a definuje ho verejnopravna zlozka, nie sikromnopravna.

https://doi.org/10.33542/S1C2026-1-03 44


https://doi.org/10.33542/SIC2026-1-03

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 14.2026, No.1

V spravnom sudnom konani ma UOO postavenie d’alsicho wiastnika konania,?” ktory je
., Specifickym pojmom spravneho sudnictva, pricom jeho postavenie mozno oznacit ako sui
generis.“?® Podla SSP je d’alsim ucastnikom konania aj ten, koho za tcastnika vyslovne
oznaduje zakon.?° UOO za u¢astnika sudneho konania oznaduje Zakona o oznamovatel'och,*®
ktory opraviiuje UOO . ziicastnit sa konania za splnenia troch podmienok: (i) ide o konanie
podla niektorého zo vseobecnych predpisov o konani pred sudmi, (ii) ak je jednou zo sporovych
stran oznamovatel a (iii) UOQO prejavi zdujem vyuzit svoje oprdvnenie zicastnit sa daného
konania. 3!

V civilnom stidnom konani ma UOO postavenie osobitného téastnika konania podla § 95
CSP. Ako organ verejnej moci, ktorého posobnost’ zahfiia ochranu zakladnych 'udskych prav
a slobdd, je UOO opravneny v konani vykonavat’ vietky tikony, ktoré moze vykonat’ strana
sporu, s vynimkou tych, ktoré moze vykonat’ vyluéne subjekt pravneho vzt'ahu.®? Ugastnictvo
UO0O v konaniach pred vieobecnymi siidmi je v praxi realizované bez problémov. V roku 2023
UOO vyuzil toto opravnenie dvakrat® a v roku 2024 vzrastol pocet siidnych konani, do ktorych
bol UOO zapojeny.** V jednom z pravoplatne ukonéenych konani UOO predlozil studu
podporné stanovisko, v ktorom potvrdil, Ze zalobkyfia ma postavenie oznamovatel’ky v zmysle
zékona, a zaroveil vysvetlil prakticky vyznam pravnej ochrany oznamovatelov.®® Pocas
konania sa UOO aktivne zapajal, jeho zastupcovia sa osobne zaéastnili vietkych pojednavani
na Mestskom sude Kosice II, kladli otdzky svedkom a predniesli zaverecnu re¢ na podporu
oznamovatel’ky.*® V roku 2024 UOO prejavil zaujem vstupit' aj do konani tykajucich sa
oznamovatelov, ktoré boli vedené podla SSP. To indikuje, Z2 UOO nemé pochybnosti
o existencii verejného zdujmu na jeho casti aj v tychto konaniach.

Senét 3S a Senét 5S pri posudzovani tgastnictva UOO v konani pred spravnym sudom
vychadzali primarne z gramatického vykladu ustanovenia 813 ods. 11 Zakona o
oznamovatel'och. Oba zhodne identifikovali splnenie dvoch z troch podmienok pre u€astnictvo
UOO v konani pred spravnym stidom: (i) ide o konanie podl'a niektorého zo vieobecnych
predpisov o konani pred stidmi a (ii) UOO prejavil zdujem vyuzit’ svoje opravnenie zucastnit’
sa daného konania. Rozdielny ndzor mali senaty pri posudeni splnenia tretej podmienky, pricom
oba zhodne identifikovali potrebu jej bliz§ieho preskimanie. Dévodom bola terminologicka
nejednoznacnost, ked’ze Zakon o0 oznamovatel'och pouziva pojem ,,sporové strany zatial’ ¢o
SSP pracuje s pojmom ,,u¢astnici konania“.3” Je tiez pozoruhodné, Ze oba senéty poziciu UOO
v civilnom konani vyhodnotili ako poziciu intervenienta, kde subsidiarna aplikacia ustanoveni
0 intervencii v spravnom stidnom konani je vyslovne vyludena § 25 prva veta SSP.%® Ak by
v zhode so zamerom tvorcu predpisu vyhodnotili pristipenie UOO do civilného konania cez
inStitut osobitného tcastnika podl'a § 95 CSP, subsidiarne uplatnenie tohto institatu v sprdvnom
sudnom konani by nebolo a priori vyltéené.

27§32 ods. 3 pism. c) SSP.

28 Uznesenie Spravneho sidu v Bratislave 35/50/2024 z 11.11.2024.

29§32 ods. 3 pism. c) SSP.

30 813 ods. 11 Zakon o oznamovateloch.

81 Uznesenie Spravneho sidu v Bratislave 35/50/2024 z 11.11.2024.

32 895 CSP.

8 00, Vyrotna sprava za rok 2023, [cit. 2.8.2025], Dostupné na internete: <https://www.oznamovatelia.sk/wp-
content/uploads/2024/10/vyrocna_sprava_UOO_za_rok_2023.pdf>.

3 00, Vyrotna sprava za rok 2024, [cit. 2.8.2025], Dostupné na internete: < https://www.oznamovatelia.sk/wp-
content/uploads/2025/03/vyrocna_sprava_UOO_2024 SK.pdf>.

% 00, Sid nam dal za pravdu, oznamovatelka z Kosic dostala vypoved nepravom, Facebook UOO, 24. 5. 2024, [cit.

2.8.2025], Dostupné na internete: < https://www.facebook.com/oznamovatelia.sk>.

Tamtiez.

87 Uznesenie Spravneho stdu v Bratislave 35/50/2024 z 11.11.2024.

3 Je hodné pozornosti, 7e oba senaty vyjadruju domnienku, Ze v civilnom konani UOO vstupuje ako intervenient, hoci z
histérie legislativneho procesu je zjavné, Ze toto nebolo zdmerom tvorcu predpisu a koncept intervenienta bol v
medzirezortnom pripomienkovom konani z navrhu normy odstraneny.

36
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V tejto suvislosti Senat 5S spochybnil splnenie podmienky podl'a § 32 ods. 3 pism. c) SSP,
ktord vyzaduje, aby ucastnik konania bol vyslovne ozna¢eny zakonom. Podl'a nazoru Senatu
5S SSP za ucastnika konania oznaduje len prokuratora®® a organ verejnej spravy*°. Ani SSP,
ani ziadny iny zakon podra tohto senatu UOO explicitne neoznaéuje za Gastnika spravneho
sudneho konania. Dévodom je podl'a Senatu 5S, Ze zakon o ochrane oznamovatel'ov pouziva
pojem ,,sporova strana“, ktory nie je pojmom pouzivanym v SSP, ale je typicky pre civilny
sporovy poriadok. Senat 5S argumentoval, e ak by zikonodarca zamyilal udelit UOO
postavenie ucastnika spravneho sudneho konania, mohol to urobit’ explicitne, najméa vzh'adom
na to, ze Zakon o oznamovatel'och bol prijaty neskor nez SSP.#

Senat 3S sa s uvedenym vyrovnal odli$ne. Zastava nazor, ze pouzitie pojmu ,,sporové strany*
v Zékone o oznamovateloch nemdze byt prekazkou aplikacie vyslovného zakonného
opravnenia UOO , ziicastnit sa konania podl'a v§eobecnych predpisov o konani pred siidmi.*?
Podra tohto senatu je z textu aj ucelu pravnej normy zrejmé, ze zakonodarca mal jednoznacny
imysel umoznit UOO uéast’ v konaniach podla ktoréhokol'vek v &ase prijatia zakona platného

a u¢inného procesného predpisu upravujuceho sudne konanie.*?

V danom pripade ide o spravne sudne konanie, ked’ze Zalobca ako osoba v sluzobnom
pomere nie je opravneny podat’ zalobu na civilny sid. Podl'a Senatu 3S preto vyklad pojmu
,»Sporova strana* nemdéze byt obmedzeny len na civilné konanie, ale musi sa aplikovat’ aj na
pripady, v ktorych sa oznamovatel’ domaha ochrany v ramci dostupného sudneho rezimu — teda
aj v spravnom sudnictve.

Uvedené, podl'a Senatu 3S, vyplyva aj z dévodovej spravy k danému ustanoveniu, ktora
uvadza ,,zdkon prizndva Uradu aj silné procesné postavenie v rdznych konaniach, a to tak
sudnych, ako aj v spravnych. V konani o sprdavnom delikte bude zucastnenou osobou vzdy, ak v
ramci nich bola oznamovatelovi priznand ochrana. Obdobne sa v civilnom procese navrhuje
umoznit uradu zucastnit' sa konania, ak je jednou zo sporovych stran oznamovatel. Meritum
sporu nie je urcujuce, aj v civilnom konani bude takyto postup zdalezat od posudenia Oradu
vzhladom na jeho poslanie, ulohy, opravnenia.*“*

Oznacenie ,,strana sporu‘ je podl'a Senatu 3S potrebné vykladat’ kontextuélne, a to v dvoch
rovinach (i) vo vzt'ahu k osobe oznamovatel’a, zalobcu ako prislusnika policajného zboru a (ii)
vo vztahu ku konaniu, v ktorom sa tato osoba méze domahat’ sudnej ochrany.*® V danom
pripade ide o spravne sudne konanie, ked’Ze Zalobca ako osoba v sluzobnom pomere nie je
opravneny podat’ Zalobu na civilny sud. Senat 3S preto vyklad pojmu ,,sporova strana®
neobmedzuje len na civilné konanie, ale aplikuje aj na pripady, v ktorych sa oznamovatel
domaha ochrany v ramci dostupného sidneho rezimu — teda aj v sprdvnom sudnictve. Tento
senat oznacil pojem ,,sporova strana* vylu¢ne ako vSeobecné/suborné oznacenie postavenia
oznamovatel'a ako Zalobcu alebo Zalovaného v prislusSnom stidnom konani.

Senéat 3S ma za to, ze v dosledku iného vykladu by mohlo dojst’ k vytvoreniu dvoch kategorii
oznamovatel'ov s rozdielnou mierou uplatnenia ich prava na spravodlivy proces, konkrétne by
Slo o nerovnaké postavenie oznamovatel'ov v pripadoch, kde je Zalobcom osoba v sluzobnom
pomere. Takyto vyklad by podl'a Senatu 3S sposobil, Ze len niektori oznamovatelia by mohli v
konani predpokladat’ aktivnu obhajobu verejného zdujmu na odhalovani kriminality a inej

39§48 SSP.

40§27 ods. 1 SSP.

41 Uznesenie Spravneho stdu v Bratislave 55/51/2024 z 15.11.2024.

42 Uznesenie Spravneho stdu v Bratislave 35/50/2024 z 11.11.2024.

4 Tamtiez.

4 VLADA SR, Dévodova sprava k navrhu zédkona o ochrane oznamovatelov protispoloenskej &innosti, Vieobecna &ast,
6.11.2018, [cit. 2.8.2025], Dostupné na internete: <https://www.nrsr.sk/web/Dynamic/Document Preview.aspx?DoclD
=459228>.

4 Uznesenie Spravneho stdu v Bratislave 35/50/2024 z 11.11.2024.
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protispoloCenskej ¢innosti podl'a Zakona o oznamovatel'och. Senat d’alej zdbraznil, Ze prave
verejny zaujem a iniciativa jednotlivcov prispiet’ k jeho ochrane su zédkladom ich pravneho
postavenia oznamovatel'ov. UOO pritom u¢inne haji verejny zdujem v oblasti, v ktorej ma ako
ustredny organ $tatnej spravy celostatnu posobnost’ a jeho aktivna téast’ v spravnom sudnom
konani zaroven prispieva k plnohodnotnému uplatiiovaniu prava na spravodlivy proces aj vo
veciach sluzobnych pomerov.*® Podl'a Senatu 3S vyssie uvedena diferenciacia by mohla viest’
k oslabeniu trovne pravnej ochrany oznamovatel'ov v sluzobnom pomere v rdmci konani pred
spravnymi sudmi, ¢im by doslo k naruSeniu zasady rovnosti pri uplatiiovani ich prava na
spravodlivy proces. V SirSom zmysle by to mohlo nielen relativizovat’ vyznam verejného
zaujmu, ktory je predmetom ozndmenia, ale zaroven vytvarat’ prekazky oznamovacej ¢innosti
v prostredi sluzobnych pomerov, a tym mat’ potencidlny odstrasujici u¢inok.*’

V tomto kontexte je dolezité poznamenat, ze oba procesné kodexy upravujlice ucastnictvo
UO0O v konani pred sidom stanovuji rozdielne procesné ramce postavenia UOO v konani pred
vieobecnym studom a pred spravnym sidom. Uéastnictvo UOO v konani pred vieobecnymi
sudmi je definované podporou jednej zo strdn sporu organom verejnej moci, v posobnosti
ktorého je ochrana zdkladnych l'udskych prév a slobdd, pricom tento osobitny subjekt je
opravneny na vietky tkony, ktoré moze vykonat strana.*® Pri udastnictve v konani pred
spravnymi sudmi nevystupuje UOO na strane Zalobcu a ani zalovaného.*® Vystupuje na ochranu
verejného zaujmu v oblasti oznamovania ako amicus curiae napomocny sudu, podava mu
odborné vyjadrenia, navrhy, poukazovanie na judikaty ¢&i aplikaéné problémy.>® V stidnych
konaniach, ktorymi sa zaobera tento ¢lanok, st Zalobcami prislusnici policajného zboru
zaradeni v stélej Statnej sluzbe, ktori boli docasne pozbaveni vykonu Statnej sluzby podla § 46
ods. 1 pism. b) a ods. 2 zakona o §tatnej sluzbe prislusnikov Policajného zboru, Slovenske;j
informacnej sluzby, Zboru vézenskej a justi¢nej strdZe a colnikov.

Pravna povaha sluZzobného pomeru prislusnikov Policajného zboru odraza osobitné
postavenie §tatu ako zamestnavatel’a, ktory vystupuje ako primarny nositel’ verejnej moci. Ide
teda o osobitny Statno-zamestnanecky pomer verejnoprdvneho charakteru. Prislusnik
policajného zboru sa prostrednictvom S§tatu ako svojho ,,zamestnavatel'a® priamo podiel'a na
vykone verejnej] moci, o zakladd oprdvnenie Stitu jednostranne konStituovat, menit' a
ukoncovat’ pravne vzt'ahy v ramci tohto sluzobného pomeru. Personalny rozkaz nadriadeného
je individualnym spravnym aktom — rozhodnutim o verejnom subjektivnom prave — ktorému
sa poskytuje ochrana prostrednictvom spravneho studnictva podla SSP.*! Je tak legitimne
skiimat’, ¢i by na ich ochranu nemal existovat’ samostatny instituciondlny a procesny ramec
reSpektujuci Specifikd ich pozicie. Domnievame sa vSak, Ze ide o otazku spadajiucu primarne
do gescie zakonodarcu a pri tvorbe Zakona o oznamovatel'och nebol priestor na prisluSné avahy
nalezite vyuZzity.

1. Gramaticky rozbor relevantnych ustanoveni a legislativny proces

Nosné ustanovenie Zakona 0 ochrane oznamovatelov v § 13 ods. 11 znie ,,Urad je
opravneny zucastnit sa konania podla vseobecnych predpisov o konani pred sudmi, ak je
jednou zo sporovych stran oznamovatel.*

Ustanovenie operuje s pojmom ,,sporovych stran“, kde tento pojem nie je definovany
a sucasne nie je ani totozny s pojmom ,,strana sporu®, resp. ,,strana“ pouzivany v CSP a ani
Spojmom ,0castnik konania“ pouzivany v SSP. V kontexte principu terminologickej

jednotnosti pravneho poriadku SR vyjadrenom v § 3 ods. 3 zakona ¢. 400/2015 Z. z. o tvorbe

46 Tamtiez.

47 Tamtiez.

48 ak nejde o tkony, ktoré mdZze vykonat' len subjekt pravneho vztahu.

49 Uznesenie Spravneho sldu v Bratislave 35/50/2024 z 11.11.2024.

%0 Rozsudok Najvyssieho sudu Slovenskej republiky sp. zn. 457k/24/2019 zo diia 10.09.2020.
51 Uznesenie Ustavného stidu Slovenskej republiky sp. zn. 11. US 1K0/11/2018 z 03.10.2018.
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pravnych predpisov a o Zbierke zdkonov Slovenskej republiky sa zdd nepatri¢né automaticky
stotoznit’ pojmy ,,sporova strana“ a ,,strana sporu®. Skor je mozné sa v kontexte doktriny
racionalneho zakonodarcu®? priklonit’ k zaveru, Zze odlisnost je zdmerna a pojem ,,sporova
strana“ je autonomnym pojmom Zakona o oznamovateloch, ktory si vyzaduje samostatny
vyklad.

Hodny pozornosti je vtomto kontexte aj proces tvorby dotknutého ustanovenia, ked’ze
v navrhu, ktory smeroval do medzirezortného pripomienkového konania®® sa pocitalo
S uplatnenim inStitatu intervenienta. Az v nadvaznosti na vznesené pripomienky (najma zo
strany Ministerstva spravodlivosti SR) bolo od pouzitia institutu intervenienta upustené a bola
ustalend textacia, ktor podita s vyuzitim ustanoveni pre vstup d’alsich subjektov do konania.>*

Je tu v8ak nutné pripustit’, Ze dovodova sprava neobsahuje vyslovne odkaz na spravne sudne
konanie, ¢o potencidlne moze viest’ K interpretacnym sporom. Je tu teda vhodné existujuce
nejasnosti odstranovat’ aj s vykladom cez predmet a Gcéel pravnej upravy (e ratione legis)
a skiamat’, ¢i mohol existovat’ verejny zaujem na vytvoreni dvoch odlisnych kategorii
oznamovatel'ov.

2. Kontext prava Europskej tnie

Minimalny Standard ochrany oznamovatel'ov na urovni Eurdpskej inie upraVUJe Smernica
(EU) 2019/1937 z 23. oktdbra 2019 o ochrane osdb, ktoré oznamuja porusenia prava Unie
(d’alej tiez ,,Smernica®), ktora v ¢lanku 1 a recitali €. 33 uvadza, Ze jej cielom je zabezpecit
vysokll Uroven ochrany oznamovatel'ov, tym, ze stanovuje pravne ramce, mechanizmy a
postupy ochrany proti odvetnym opatreniam.>® Tato smernica stanovuje, ze vSetci
oznamovatelia musia mat’ pristup k rovnakej pravnej ochrane, vratane prava na sidnu ochranu,
uéinni pravnu pomoc a zachovanie prezumpcie neviny. Relevantné ustanovenia smernice
vyznamne roz§iruju osobnu posobnost’ ochrany aj na tie kategoérie osbb, ktoré presahujd
tradiéné chépanie oznamovatel'a.%®

Ciel'om Smernice je zavedenie jednotného suboru pravidiel a postupov, ktoré zabezpecia
vysokii uroveii ochrany os6b oznamujucich porusenia prava EU, bez ohl'adu na to, &i pdsobia
v sikromnom alebo verejnom sektore.%” Smernica vyslovne reflektuje, Ze osoby pracujice pre
verejné alebo sukromné organizécie, alebo inak s nimi spojené v pracovnom kontexte, su ¢asto
prvé, ktoré zistia hrozby alebo ujmu voéi verejnému zaujmu.>® Pojem ,,pracovnik® v zmysle
Smernice zahffia nielen zamestnancov a pracovnikov v stikromnej sfére, ale tiez Uradnikov,
zamestnancov verejnej spravy a d’alSie osoby ¢inné vo verejnom sektore — vratane prislusnikov
Policajného zboru &i inych zloZiek $tatnej sluzby®®, teda nediferencuje medzi samostatnymi

5 HODAS, M.: Odstraiiovanie kontradiktérnosti noriem v aplikagnej praxi a doktrina racionalneho zakonodarcu. In Pravny
obzor, 94, 2011, ¢&. 4, s. 365 - 377.

%8 Vyhodnotenie medzirezortného pripomienkového konania dorugené na rokovanie vlady SR (&. Materialu UV-37987/2018)
[Online], Dostupné na internete:  https://rokovania.gov.sk/download.dat?id=8348147C6BE64C07A45C883814B91AE5S-
FACC375A3FFD59A13B575967ADBB664D.

5 CSP taku Gpravu obsahuje v § 95 a z pripomienok v MPK je zjavné, Ze na tato bolo v revidovanom navrhu explicitne
cielené. SSP obsahuje obdobnu Upravu v § 32 ods. 3. Navyse, s odkazom na § 25 je mozné uvazovat’ aj o primeranom
pouziti § 95 CSP.

% U.v.EU L 305,26.11.2019, s. 17 — 56.

% ABAZI, V.. The European Union Whistleblower Directive: A ‘Game Changer’ for Whistleblowing Protection?, In
Industrial Law Journal, vol. 49, no. 4, s. 647, https://doi.org/10.1093/indlaw/dwaa023.

57 EC, COM(2018) 218 final 2018/0106, Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL FMT:Underlineon/FMT the protection of persons reporting on breaches, EXPLANATORY MEMORANDUM,
sec 1, 23.4.2018, [cit. 2.8.2025], Dostupné na internete:<https://eur-lex.europa.eu/legal-content/EN/ALL
[?uri=CELEX%3A52018PC0218&utm_source=chatgpt.com>.

8 Smernica WB recital 1.

59 Smernica WB recital 38.
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skupinami oznamovatel'ov podl'a toho, ¢i pdsobia vo verejnej alebo sikromnej sfére. Konkrétny
procesny a institucionalny ramec vSak v Smernici explicitne upraveny nie je.

Sucasny slovensky Zakon o oznamovatel'och neobsahuje ziadnu vynimku z ochrany pre
prislusnikov Policajného zboru. Takuto vynimku neobsahoval ani jeho predchodca, zakon ¢.
307/2014 Z. z. o niektorych opatreniach suvisiacich s oznamovanim protispolo¢enskej ¢innosti
(dalej aj ,,Prvy zakon*). Zakon 0 oznamovatel'och stanovuje vynimky z osobnej pésobnosti len
pre profesionalnych vojakov, prisluSnikov Slovenskej informacnej sluzby, Vojenského
spravodajstva a Narodného bezpe¢nostného tiradu. Pre uplnost’ je potrebné dodat’, ze pozitivne
vymedzenie osobnej pésobnosti zdkona uvedené v § 2 pism. e) uvadza, Ze ochrana sa vztahuje
aj na osoby v sluzobnom pomere.®® V dévodovej sprave k Zakonu o oznamovatel'och je toto
ustanovenie blizSie vysvetlené nasledovne: ,,To znamend, Ze zdkon sa bude vztahovat na
zamestnancov, Statnych zamestnancov, ale aj na dalsie osoby, ako su napriklad policajti,
hasici, colnici, profesiondlni vojaci.*®*

Zakonodarca zaroven uz v dévodovej sprave k Prvému zakonu vyslovne riesil otazku vztahu
medzi povinnostou mlcanlivosti a oznamenim protispolocenskej ¢innosti. Uviedol: ,,V
sucasnosti nejasny vztah medzi dodrZiavanim povinnosti mlcanlivosti a ozndmenim
protispolocenskej cinnosti sa navrhuje jednoznacne vymedzit' tak, Ze policajt neporusi
povinnost mlcanlivosti o skutocnostiach, s ktorymi sa obozn@mil pri plneni tloh Policajného
zboru alebo v suvislosti s nimi a ktoré si v zaujme pravnickych alebo fyzickych osob vyzaduju,
aby zostali utajené pred nepovolanou osobou, ak na zdklade nich oznami protispolocensku
Ginnost*®> Tym zakonodarca osobitne zdéraznil potrebu ochrany policajtov v postaveni
oznamovatel'ov a verejny zaujem na nimi oznamovanych nekalostiach. To pomerne jasne
indikuje, Ze samotné postavenie dotknutej skupiny oznamovatel'ov v celom kontexte zakona
nie je osobitnym dovodom pre odliSné zaobchddzanie, resp. odliSny stupeni poskytnutej
ochrany.

IV. DISKUSIA

Z analyzy vysSie vyplyva, Ze obidva senaty zhodne identifikovali ako problém nedoslednost’
v tiprave Giastnictva UOO v Zakone o oznamovatel'och. Zd4 sa tieZ, Ze obidva senaty odlisnost’
v pouziti pojmu ,,sporové strany*“ v Zakone o oznamovateloch, namiesto ,strany sporu*
pouzivaného v CSP nevyhodnotili ako Uimysel zdkonodarcu, ale ako neddslednost’, ktort
odstranovali vykladom s odkazom na dévodovu spravu.

V tom, ako nardbali s ddvodovou spravou sa vSak senaty zacali rozchadzat’. Zatial’ ¢o Senat
3S ju pouzil pre zistenie predmetu a ucelu predmetnej Upravy, Senat 5S napohlad pouzil
konStatovanie v dovodovej sprave (,,obdobne sa v civilnom procese®) na doprecizovanie
gramatického vykladu normy cez argument a contrario. PodrobnejSie preskimanie
legislativneho procesu danej normy vSak ukazuje, Ze obmedzenie na CSP a osobitne na institut
intervenienta bolo povodne zamyslané v navrhu zakona doru¢eného do medzirezortného
pripomienkového konania a v nadviznosti na doruené pripomienky bol text upraveny do

60§ 2 pismeno, e) Zakon o oznamovateloch “pracovnopridvnym vztahom (je) pracovny pomer, dohody o pracach
vykonavanych mimo pracovného pomeru, §tatnozamestnanecky pomer alebo sluzobny pomer.

8 VLADA SR, 2018, Dovodova sprava k navrhu zakona o ochrane oznamovatelov protispoloéenskej ¢innosti, Vieobecna
Gast, 6.11.2018, [cit. 2.8.2025], Dostupné na internete: <https:// www.nrsr.sk/web/Dynamic/Document
Preview.aspx?DoclD=459228>.

VLADA SR, Dévodova sprava k navrhu zakona o niektorych opatreniach suvisiacich s oznamovanim protispolo¢enskej
&innosti, VSeobecna &ast, 20.8.2014, [cit. 2.8.2025], Dostupné na internete: <https://www.nrsr.sk/web/Dynamic/
DocumentPreview.aspx?DoclD=403178>.
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vSeobecnejsej podoby (z pripomienok je zrejmé aj to, ze bolo cielenym rozhodnutim neuvadzat’
odkaz na CSP do poznamky pod &iarou).®3

Je vsak zaujimavé, ze v d'alSom kroku oba sendty zhodne identifikovali, Ze neumoznenie
Gcastnictva UOO v konani podl'a SSP by viedlo ku vytvoreniu dvoch kategorii oznamovatelov,
kde iba jedna z kategérii (oznamovatelia v sporoch podl'a CSP) by mohla tazit' z podpory
organu s celostatnou posobnost’ou, ktory z podstaty svojej pozicie kumuluje vSetku judikataru
a dobrt prax v otazke ochrany oznamovatelov.

Senat 3S tento argument rozvinul a vyhodnotil, Ze neexistuje rozumny verejny zaujem na
vytvoreni takychto dvoch kategorii oznamovatelov. Z hl'adiska pravnej doktriny je tak mozné
uvazovanie Senatu 3S povazovat’ za uplatnenie vykladu e ratione legis.

Senat 5S zda sa ponechal otdzku testovania verejného zdujmu otvorent, kde pomerne stru¢ne
nacrtol ako najpodstatnejSi problém pripustenia ucastnictva nad rdmec zakona ochranu
osobnych udajov (tu je pozoruhodné, Ze jeden ¢len senatu legitimnost’ tohto dévodu spochybnil
v odlisnom stanovisku) a iba naznaéil Givahy, &i ucel sledovany téastou UOO nemdze byt
naplneny inymi instititmi (povinnym zastipenim advokata, pripadne uz samotnou existenciou
spravneho stidneho konania). Domnievame sa, Ze tieto uvahy by si zasliZili zo strany Senatu
5S podrobnejsie rozvinutie vo svetle pozicie UOO podla Zakona o oznamovatel'och a vietkych
jeho funkeii.

Z vyssie uvedeného sa tak zda, Ze podanie prejudicidlnej otazky zo strany Senatu 5S mohlo
byt predcasné (az hraniciace s hypotetickym charakterom poloZenych otdzok). Je totiz mozné
sa iba domnievat’, ze Senat 5S dospel k zaveru, Ze s pouzitim Standardnych metdd vykladu
a s prihliadnutim na povinnost ustavnekonformného vykladu® by bol povinny odmietnut
G&astnictvo UOO v konani a takémuto postupu by potencialne branil uZ len eurokonformny
vyklad.

S ohl'adom na vysSie uvedené by sme sa skor priklonili k zaverom Senatu 3S, t.j. Ze
pripustenie u¢astnictva UOO je plne v sulade s predmetom a tuéelom dotknutej normy. Naopak,
neboli identifikované také (Ustavnopravne relevantné) dovody, ktoré by odovodnili vytvorenie
dvoch kategoérii oznamovatel'ov, kde jedinym relevantnym odliSnym dosledkom by bola prave
iast UOO v sadnom konani, ktoré sa ich tyka.

V.ZAVER

Nasa analyza ukazala, Ze rozdielny pristup spravnych sudov k uéasti UOO v konaniach
podl’a CSP a SSP vyplyva predovSetkym z odliSného ¢itania pojmu ,,sporova strana* pouZzitého
v Zékone o oznamovatel'och.

Pri bliZSej analyze textu dotknutej normy sa vSak javi, Ze naviazanie pojmu ,,sporova strana“
na terminologiu v CSP je len zdanlivé a skoér je vhodné ho uplatiovat’ a vykladat' ako
autonémny pojem Zakona o oznamovateloch. Z histdrie tvorby pravneho predpisu zachytene;j
vo vyhodnoteni medzirezortného pripomienkového konania je navySe zjavné, Ze nebolo
zamerom tvorcu predpisu, aby UOO ziskal v CSP postavenie intervenienta (kde v SSP obdobny
inStitat pritomny nie je a Uprava intervencie je vyslovne vylucend).

Spravne sudy zhodne identifikovali, Ze neumoznenie ti¢asti UOO v konaniach podl'a SSP by
vytvaralo dve kategdrie oznamovatel'ov s rozdielnou Grovitou procesnej ochrany. Takyto stav
by nielen narusal zésadu rovnosti, ale zarovenn by mohol mat’ odstrasujtici i¢inok na ochotu
oznamovat’ protispolocensku ¢innost’ v prostredi sluzobnych pomerov.

8 Vyhodnotenie medzirezortného pripomienkového konania doru¢ené na rokovanie vliady SR (&. Materialu UV-37987/2018)
[Online] https://rokovania.gov.sk/download.dat?id=8348147C6BE64C07A45C883814B91AE5-FACC375A3FFD59A13
B575967ADBB664D.

8 Vid v tomto kontexte pravne vety rozhodnuti Ustavného stdu SR vo veciach sp. zn. I. US 155/2017, uverejnena v Zbierke
nalezov a uzneseni US SR 28/2017 a PI. US 1./2012 uverejnena v Zbierke nalezov a uzneseni US SR 3/2013.
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To stcasne umoznuje dospiet kvykladu e ratione legis, kombinovaného
s ustavnekonformnym vykladom vylucujucim svojvolnu diskriminéciu, ktory pripuasta ucast
UO0O aj v konaniach podla SSP. Tento vyklad umoziiuje UOO vystupovat’ v spravnom sidnom
konani v pozicii ochrancu verejného zaujmu a sucasne lepSie odraza aj zmysel pravnej Gpravy
oznamovania, ktord stoji na principoch integrity, podpory nahlasovania a dovery v pravnu
ochranu. Navyse, taky vyklad je plne kompatibilny s poziadavkami vyplyvajucimi zo Smernice,
ktora zdoraziiuje potrebu vysokej a jednotnej urovne ochrany oznamovatel'ov bez ohl'adu na
ich pracovnopravny status.

Hoci by bolo mozné konStatovat, ze interpretacnému sporu by predisla ddslednejsia
formulacia predmetného ustanovenia, s ohl'adom nato, Ze je mozné ocCakavat’ vyrieSenie
skimaného problému vykladom sa potreba Gpravy textacie zakona nejavi byt akttnou.
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Ochrana oznamovatel'ov, Gi¢astnictvo Uradu na ochranu oznamovatel'ov v sidnych konaniach,
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UNLAWFULLY OBTAINED EVIDENCE IN THE PROCESS
OF DETECTING TAX OFFENCES

NEZAKONNE ZISKANE DOKAZY PRI
ODHALOVANI DANOVYCH TRESTNYCH CINOV

Vladimir Petrilal

https://doi.org/10.33542/S1C2026-1-04

ABSTRACT

The detection of tax crimes, particularly those related to value-added tax fraud, represents a
complex process involving the interaction between tax authorities, the Financial
Administration, and criminal justice bodies. In practice, various forms of operational and
investigative activities, analytical tools, and information originating from tax proceedings are
often used to enhance the effectiveness of investigations. However, these procedures carry an
increased risk of violating the principle of the legality of evidence and of generating so-called
unlawfully obtained evidence. This article focuses on situations where information obtained
during tax audits or through independent analytical activities of the Financial Administration
of the Slovak Republic is used as evidence in criminal proceedings without properly meeting
the standards set by the Criminal Procedure Code.

ABSTRAKT

Odhalovanie danovych trestnych cinov, najmd tych spojenych s podvodmi na dani z pridanej
hodnoty, predstavuje zloZity proces, v ktorom sa prelina c¢innost' danovych organov, financnej
spravy a organov cinnych v trestnom konani. V snahe o zabezpecenie efektivnosti vysetrovania
sa v praxi casto vyuzivaju rozne formy operativno-pdtracej cinnosti, analytické ndstroje a
informéacie pochadzajlce z darového konania. Tieto postupy vSak so sebou prindSaji zvysSené
riziko poruSenia zasady zakonnosti dokazov a vzniku tzv. nezdkonne ziskanych dokazov.
Pozornost'v ¢lanku sustredujeme na situdcie, ked’ su informacie ziskané pocas danovej kontroly
alebo samostatnej analytickej cinnosti Financnej spravy Slovenskej republiky vyuzité ako
dokazy v trestnom konani, bez nalezitého splnenia Standardov v zmysle Trestného poriadku.

I. INTRODUCTION

The detection and clarification of tax crimes presents a particular challenge for law
enforcement authorities (hereinafter referred to as ”LEAs®), particularly in terms of evidence
gathering, procedural guarantees, and the material legality of the obtained evidence. Given the
nature of tax crime, which often involves complex chains of various legal actions, fictitious
business relationships, and sophisticated economic operations in the form of various taxable
transactions, criminal proceedings in these matters are inevitably linked to the activities of
administrative bodies, i.e., tax authorities. The result of this cooperation is the transfer of
various types of information and materials, primarily based on conducted tax audits, but also
on analytical reports from relevant units of the Financial Administration of the Slovak Republic
(hereinafter referred to as "FASR“) or other administrative proceedings, into the criminal
process, where they further serve as evidentiary materials in criminal proceedings.

1 JUDr., Univgrzita Pavla Jozefa Safarika v Kogiciach, Pravnicka fakulta, Slovenska republika
Pavol Jozef Safarik University, Faculty of Law, Slovak Republic.
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Such an overlap between administrative proceedings and criminal proceedings naturally
raises fundamental questions concerning the procedural admissibility of evidence produced
outside the framework of the Criminal Procedure Code (Act No. 301/2005 Coll., as amended;
hereinafter the “Criminal Procedure Code“). The key issue is whether, and under what
conditions, law enforcement authorities may rely on materials originating from tax proceedings
as evidence, particularly where the manner in which such materials were obtained or the extent
of the interference with the rights of the affected person would not be permissible in criminal
proceedings. The case law of the Court of Justice of the European Union (hereinafter the
”CJEU ) and of national courts indicates that the use of evidence obtained in other types of
proceedings is not excluded per se; however, it is subject to a strict test of legality,
proportionality, and the preservation of the rights of the accused.

Judicial authorities, as well as the academic community, have in recent years focused
primarily on the question of the conditions under which evidence originating from criminal
proceedings may be used in tax proceedings. A significant contribution in this regard is
provided by the judgment of the CJEU in Case C-419/14 WebMindLicenses Kft. and by the
decision of the Supreme Administrative Court of the Slovak Republic, file no. 4Sfk/110/2022,
which confirm that the transfer of evidence between criminal and tax proceedings is possible,
albeit only under strictly defined conditions.? It is essential that such evidence be obtained in
accordance with the law, that its use have a clear legal basis, and that the taxable person be
guaranteed the right to defence, including the opportunity to become acquainted with the
evidence and to comment on it. At the same time, case law emphasises that not every procedural
act of LEAs (for example, a decision on the initiation of criminal prosecution or the bringing
of charges) constitutes evidence that may, without further assessment, be used as a basis for a
decision by an administrative authority. 3

These conclusions, however, naturally give rise to the opposite, ”mirrore question, which
has not yet been systematically addressed in Slovak legal theory and practice: under what
conditions may evidence originating from tax proceedings be used in criminal proceedings, in
particular tax audit reports, findings of the financial administration, analytical outputs, or other
materials obtained under Act No. 563/2009 Coll. on the Administration of Taxes (the Tax
Code), as amended (hereinafter the ’Tax Code*). # This is an issue situated at the intersection
of kriminal procedure, tax procedure, and constitutional guarantees of fundamental rights and
freedoms, whose practical significance becomes particularly evident in cases where tax
proceedings precede criminal prosecution or are conducted in parallel with it.

A specific feature of tax proceedings lies in their distinct ”procedural philosophy®, as
different principles apply than in criminal proceedings. Tax proceedings are based on the
principle of cooperation of the taxable person and on a different allocation of the burden of
proof. In the course of a tax audit, the taxable person is required to prove facts that affect the
correct determination of tax liability, facts that they are obliged to state in tax returns or other
filings submitted under special legislation, facts the substantiation of which has been requested
by the tax authority in the administration of taxes, as well as the credibility, accuracy, and

2 Court of Justice of the European Union (Third Chamber). Judgment of 17 December 2015, WebMindLicenses Kft. v.
Nemzeti Ado- és Vamhivatal Kiemelt Adé- és Vamigazgatdsaga, Case C-419/14, ECLI:EU:C:2015:832. [online] Available
from: https://eur-lex.europa.eu/legal-content/SK/TXT/PDF/?uri=CELEX:62014CJ0419 [Accessed 9. november 2025].

3 JAROSOVA, B. Evidence in Tax Proceedings and Evidence from Criminal Proceedings. DAUC .sk. Bratislava: Poradca
podnikatel’a, 2022. [online] Available from: https://www.dauc.sk/clanky/5325/dokazovanie-v-danovom-konani-a-dokazy-
z-trestneho-konania [Accessed 9. november 2025].

4 BELNAP, A. - HOOPES, J.L. - MAYDEW, E.L. et al. : Real effects of tax audits. In: Review of Accounting Studies, 2024,
roc€. 29, s. 665-700. [online] Available from: https://link.springer.com/article/10.1007/s11142-022-09717-w [Accessed 9.
november 2025]. DOI: https://doi.org/10.1007/s11142-022-09717-w.
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completeness of records and documentation that they are obliged to keep. °

It is precisely this increased duty of cooperation imposed on the taxable person that entails
a heightened potential for interference by public authorities with the individual’s fundamental
rights. Any interference by public authorities with individual rights, including interferences
carried out within the framework of administrative proceedings, must meet the requirements of
legality, proportionality, and necessity; exceeding these limits results in an unacceptable
infringement of fundamental rights. °

Accordingly, the mechanical transfer of evidence from tax proceedings into criminal
proceedings, without taking into account these differences and the inherent disproportions
between the respective procedural regimes, entails a risk of violating procedural safeguards,
particularly where evidence obtained in the formally more ,,lenient administrative or tax
proceedings is used in isolation to justify a criminal-law interference with the rights of the
accused.

In assessing the admissibility of evidence originating from tax proceedings in criminal
proceedings, practice demonstrates the need for a combined approach that reflects the
differences between tax procedure and criminal procedure. It is relevant to examine not only
whether the evidence was obtained in accordance with the rules governing tax proceedings, but
also whether its subsequent use in criminal proceedings respects the principles of criminal
procedure and constitutional guarantees. For this reason, it is analytically appropriate to apply
a dual set of criteria: (i) the formal legality of the acquisition of the evidence in tax proceedings,
and (ii) the preservation of material procedural integrity in its use in criminal proceedings. ’

This issue also arises in a broader context within the comparative approaches of certain
European jurisdictions, which examine the extent to which the transfer of evidence between
administrative and criminal proceedings can be accepted without undermining the integrity of
a fair trial. These considerations focus primarily on situations in which procedural standards at
the administrative level are insufficiently rigorous, which may subsequently give rise to
problems concerning the legality and admissibility of evidence in criminal proceedings. 8

In light of the foregoing, the central question addressed by this paper is whether, and under
what conditions, LEAs may use evidence originating from tax proceedings — such as tax audit
reports, statements of taxable persons, or various analytical reports of the FASR - as evidentiary
means in criminal proceedings. Closely related to this is the need to examine whether such
evidence must be retaken or reproduced in accordance with the Criminal Procedure Code, what
the scope of review of the legality of its acquisition should be, and where the boundary lies
between the permissible use of such information and its procedural inadmissibility.

The methodological framework of this paper is based on a combination of several research
methods typical of legal scholarship. Their purpose is to provide a detailed examination of the
legality and procedural admissibility of evidence transferred between tax proceedings and
criminal proceedings. Primarily, an analytical-doctrinal method is employed, through which
the structure and content of the relevant legal regulations are examined, in particular the
Criminal Procedure Code, the Tax Code, constitutional norms, and the relevant international

5 Section 24(1) of the Tax Procedure Code.

&  STRKOLEC, M. Restriction of Fundamental Rights and Imposition of Obligations in the Exercise of Public Authority. In:
Milestones of Law in the Central European Area 2013. Bratislava: Comenius University, 2013, pp. 147-154. ISBN 978-
80-7160-368-9.

7 ZAJAC, K. The Admissibility of Tainted Evidence in Criminal Proceedings as a Rule of Law Issue under the ECHR.
Criminal Law Forum, 2025, vol. 36, no. 1, pp. 33-62. DOI: https://doi.org/10.1007/s10609-024-09496-w.

8 CARBONE, V. Penal Evidence in the Tax Process: The Lawful Use of lllegitimately Acquired Criminal Evidence in Italy.
In: Internal and Criminal Investigations of Criminal Offences Affecting the EU Financial Interests. Miskolc: University of
Miskolc, 2022, pp. 146-167. ISBN 978-615-5869-38-2. [online] Available from: https://euinv.uni-
miskolc.hu/files/20573/Hercule_tanulmanykotet_fedel_beliv_1_502old.pdf#page=146 [Accessed 12. november 2025].
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legal obligations of the Slovak Republic.

The primary source for verifying the legal conclusions is jurisprudential analysis,
encompassing decisions of the general courts, the Supreme Court of the Slovak Republic
(hereinafter the ”SCSR*), the Constitutional Court of the Slovak Republic (hereinafter the
”CCSR%), and the CJEU. This method makes it possible to precisely identify interpretative
trends in judicial decision-making, established practice in assessing the legality of evidence,
and the limits of transferring information between different procedural regimes.

The paper also employs the comparative method, applied primarily to the so-called fruit of
the poisonous tree* principle, with the aim of identifying how foreign legal systems address the
consequences of unlawfully obtained evidence and to what extent these concepts are relevant
for the Slovak legal order. Comparative analysis serves as a tool for the critical evaluation of
domestic solutions and enables the identification of gaps or potential risks in current legal
practice.

The analysis is further supplemented by a normative—critical method, which serves to assess
the current state of the law (de lege lata), to identify problematic areas, and to formulate
scholarly reflections and recommendations (de lege ferenda), particularly with regard to the
rules governing the transfer of evidence between tax proceedings and criminal proceedings and
the assessment of the material legality of evidence.

This methodological combination makes it possible to develop an integrated and
multidimensional perspective on the issue under examination, with an emphasis on preserving
constitutional guarantees, respecting the principles of a fair trial, and taking into account
broader European standards.

Il. LEGAL FRAMEWORK OF EVIDENCE IN CRIMINAL PROCEEDINGS

Evidence-taking in criminal proceedings constitutes a fundamental pillar and the ‘core’ of
criminal procedural activities of law enforcement authorities as well as courts. Its objective is
to establish the facts of the case in such a manner that no reasonable doubts remain. °

Closely linked to the process of evidence-taking is the principle of the legality of evidence,
which requires that every piece of evidence be obtained, produced, and evaluated exclusively
in a manner consistent with procedural rules. Although the Criminal Procedure Code does not
expressly define the concept of “evidence*, established legal doctrine understands it as any
piece of information reflecting objective reality that is capable of contributing to the
establishment of the facts of the case and that has been obtained in accordance with the law. 1°
The principle of the legality of evidence also serves as a ”corrective* to the principle of the free
evaluation of evidence, which allows law enforcement authorities to assess evidence according
to their own inner conviction, but always on the basis of the law, logical reasoning, and the
circumstances arising from the factual context of the investigated case. Any evidence obtained
in a manner contrary to the law or constitutional guarantees is excluded from criminal
proceedings as procedurally inadmissible. 1 Such exclusion serves to prevent the state from
employing unlawful methods to achieve the objectives of criminal prosecution and to preserve
the legitimacy of the criminal process as an integral component of the rule of law.

9 IVOR, J. Subject and Scope of Evidence in Pre-Trial Criminal Proceedings. In: Proceedings of the Scientific Conference
“Current Issues of Pre-Trial Criminal Proceedings”. Bratislava: Paneuropean University, 2014, pp. 38-41. [online]
Available from: http://www.paneurouni.com/wp-content/uploads/2017/03/00-zbornik-akt_probl_pripr_konania_
trestneho_tisk4_final.pdf [Accessed 12. november 2025].

10 STRKOLEC, M. Introduction to Criminal Procedural Law. Kogice: Pavol Jozef Safarik University, 2022. ISBN 978-80-
8152-983-1.  [online]  Awvailable  from:  https://unibook.upjs.sk/img/cms/2022/pravf/uvod-do-trestneho-prava-
procesneho.pdf [Accessed 12. november 2025].

11 LAJOSOVA, 1. Unlawfully Obtained vs. Unlawfully Taken Evidence in Civil Litigation. Legestic, 2024, vol. 2, pp. 16—
23. Available from: https://legestic.org/index.php/journal/article/view/9 [Accessed 13. november 2025].
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The constitutional foundation of this principle can be found in Articles 16, 17, and 46 to 50
of the Constitution of the Slovak Republic, as well as in Articles 6 and 8 of the Convention for
the Protection of Human Rights and Fundamental Freedoms. These provisions establish, inter
alia, that no one may be compelled to testify against themselves (the principle of nemo tenetur
se ipsum accusare), and that interferences with an individual’s private life may be carried out
only on the basis of law, to the extent necessary, and subject to judicial oversight. *2

Consequently, any violation of these rights in the process of obtaining evidence results in its
procedural inadmissibility, and the court is obliged to disregard such evidence. This
requirement has been repeatedly affirmed by the case law of the CCSR * and SCSR 4,
according to which the legality of evidence constitutes a fundamental prerequisite of a fair trial.
These premises simultaneously constitute the theoretical framework from which the
fundamental principles of criminal proceedings are derived. It is precisely through these
principles that evidence-taking is ensured not to be merely a technical process of gathering
information, but also a value-based activity that respects individual rights, the principle of a fair
trial, and the constitutional balance between the powers of the state and the protection of the
individual.

The principles of criminal proceedings form a coherent system of legal principles aimed at
ensuring a balance between the protected interest of society in the punishment of criminal
offenders and the protection of individual rights. ¥ These principles constitute not only an
interpretative framework but also a criterion for the legality and fairness of proceedings. Any
evidence-taking that does not comply with these principles cannot, in light of the foregoing,
serve as a basis for a decision in a criminal case.

A key principle is the legality of evidence, which derives from Sections 2(10) and 119(1) of
the Criminal Procedure Code. Pursuant to these provisions, law enforcement authorities are
obliged to obtain and produce evidence in accordance with the law, and every piece of evidence
must be obtained by lawful means and in a manner that respects the fundamental rights and
freedoms of the persons concerned. Evidence obtained in violation of the law is, as a rule,
procedurally inadmissible. ® This principle is also of fundamental importance when assessing
the possibility of using evidence originating from other types of proceedings, such as tax
proceedings, where different procedural standards apply.

Pursuant to Section 2(10) of the Criminal Procedure Code, LEAS are obliged to establish the
facts of the case in such a manner that no reasonable doubts remain, both in favour of and to
the detriment of the accused. The public interest requires that evidence incriminating the
accused and evidence in their favour be sought with equal diligence. This principle also gives
rise to the obligation of LEAS to examine the credibility and legality of evidence originating
from other proceedings - such as tax audit reports or other analytical outputs produced by the
FASR - before relying on them as evidentiary means in criminal proceedings.

The principle of the presumption of innocence is constitutionally enshrined in Article 50(2)
of the Constitution of the Slovak Republic, as well as in Section 2(4) of the Criminal Procedure
Code, and constitutes one of the most important guarantees of a fair trial. This principle also

2 LOVICH, D. Requirements for Reasoning Orders for Interception of Telecommunications in the Case Law of Slovak
Supreme Courts and the Court of Justice of the EU. Studia luridica Cassoviensia, 2024, vol. 12, no. 1, pp. 158-169. ISSN
1339-3995.

13 Constitutional Court of the Slovak Republic. Resolution, Case No. I. US 426/2014, 13 August 2014.

14 Supreme Court of the Slovak Republic, Case No. 6Asan/9/2017, 21 February 2018.

15 JANKO, S. Historical Development of the Fundamental Principles of Criminal Proceedings. Nitra: Academy of the Police
Force, 2019. [online] Awvailable from: http://87.197.171.168:8080/webisnt/fulltext/clanky/NIA2019-2/JANK0%20
SEBASTI%C3%81N%20%20Historick%C3%BD%20v%C3%BDv0j%202%C3%A1kladn%C3%BDch%20z%C3%Als
ad%20trestn%C3%A9h0%20konania.pdf [Accessed 13. november 2025].

16 MICHALOV, L.; TOMAS, L. The Fruit of the Poisonous Tree Doctrine in Current Constitutional Court Case Law. Bulletin
of the Slovak Bar Association, 2022, vol. 28, no. 7-8. ISSN 1335-1079.
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has a direct impact on the assessment of evidence originating from tax proceedings, as LEAS
may not base the guilt of the accused solely on administrative or “tax‘ findings that have not
undergone a criminal-procedural test of legality.

At the same time, it is necessary to emphasise that the procedural admissibility of evidence
originating from tax proceedings cannot circumvent the principle of the presumption of
innocence and the prohibition of self-incrimination.!” LEAs must therefore always take into
account whether the content of a tax-related document arose as a result of the taxable person’s
duty to cooperate, which is significantly broader in tax proceedings than in criminal
proceedings. The transfer of evidence from a situation in which an individual is de facto
compelled to testify or to provide information under the threat of sanctions into proceedings
governed by the prohibition of compelled self-incrimination may constitute an impermissible
circumvention of constitutional safeguards. 8

If there are doubts as to whether evidence was obtained or produced in compliance with
criminal procedural law, the decision must be made in favour of the accused, in accordance
with the principle of in dubio pro reo.

Another key principle is the free evaluation of evidence, as set out in Section 2(12) of the
Criminal Procedure Code. Neither the court nor other authorities are bound by formal rules of
evidence; rather, they assess evidence according to their own inner conviction, based on a
careful consideration of all the circumstances of the case. This, however, does not imply
arbitrariness - the inner conviction must be rationally justified and grounded in evidence
obtained by lawful means. In the context of using evidence originating from tax proceedings,
the principle of the free evaluation of evidence is of particular importance. The court or LEAs
must carefully assess the manner in which tax evidence was obtained, whether its use interferes
with constitutionally guaranteed safeguards, and must also evaluate its relevance and probative
value within the criminal-law context.

The principle of establishing the facts of the case beyond reasonable doubt expresses the
requirement for a complete and reliable determination of the factual circumstances of the case.
A finding of guilt and a conviction may be rendered only where no rational doubts arise as to
the facts forming the basis of the accused’s guilt. In practice, this means that if doubts exist
regarding the truthfulness or legality of evidence obtained from tax proceedings, such evidence
must either be excluded or assessed with appropriate ”caution®, depending on the nature of the
factual circumstances of the case.

The legal framework governing evidence in criminal proceedings is built upon a system of
principles that guarantee legality, fairness, and the right to a fair trial. The application of these
principles is equally crucial when assessing evidence originating from other legal proceedings.
Any evidence that has not been obtained in a manner consistent with the requirements of the
Criminal Procedure Code and constitutional guarantees must be regarded as inadmissible in
criminal proceedings. Respect for these principles therefore represents not only a legal
obligation of LEAs, but also a necessary condition for maintaining a fair trial and public
confidence in the criminal justice system.

17 CATERINI, M. The Presumption of Innocence in Europe: Developments in Substantive Criminal Law. Beijing Law
Review, 2017, vol. 8, pp. 100-140. [online] Available from: https://www.researchgate.net/publication/315697177_
The_Presumption_of_Innocence_in_Europe_Developments_in_Substantive_Criminal_Law. [Accessed 13. november
2025] DOI: https://doi.org/10.4236/blr.2017.81007.

18 KREMENS, K. Criminal Process Faced with the Challenges of Scientific and Technological Development. European
Journal of Crime, Criminal Law and Criminal Justice, 2021, vol. 29, no. 2, pp. 123-145. DOI:
https://doi.org/10.1163/15718174-12340097.
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I1l. ADMISSIBILITY OF EVIDENCE FROM TAX PROCEEDINGS IN CRIMINAL
PROCEEDINGS

The issue of the admissibility of evidence produced in tax proceedings has also been
addressed by the Supreme Court, which held that: ”Tax proceedings constitute proceedings that
are separate and independent from criminal proceedings and are not governed by the regulations
governing the procedural conduct of law enforcement authorities. If the actions of the tax
authorities are affected by unlawfulness -for example, due to the involvement of a territorially
incompetent tax authority or the failure to comply with statutory time limits - then the entire
tax proceeding is tainted by unlawfulness. However, this does not mean that the results of tax
audits embodied in tax audit reports or records of oral hearings before the tax authority, etc.,
cannot be used in criminal proceedings.« *° The cited conclusion is based by the Supreme Court
on the premise that, in criminal proceedings, anything that may contribute to the proper
clarification of the case may serve as evidence, provided that it has been established through
evidentiary means in accordance with this Act or a special statute. 2°

The Supreme Court further elaborates on these conclusions and expresses the view that it
cannot be asserted that the tax returns submitted by the accused in the case at hand lack
evidentiary admissibility for the purposes of criminal proceedings solely because the entire tax
proceeding was, according to the Supreme Court’s decision in administrative proceedings,
unlawful. 2* In this context, the court further concluded that: ”Law enforcement authorities did
not violate the law in obtaining this evidence, and these evidentiary materials contain expert
information relevant to criminal proceedings. Their unlawfulness for the purposes of tax
proceedings, consisting in a formal defect in the conduct of the tax audit by a territorially
incompetent authority, does not entail a loss of their substantive content.” In our view, this
approach insufficiently reflects the distinction between the formal and the material legality of
evidence. The results of a tax audit and the precise determination of the scope of an excessive
tax deduction possess substantive value for criminal proceedings as expert assessments and
therefore constitute evidence relevant to criminal proceedings. In criminal proceedings,
provided that they have been or will be produced at the main hearing in a lawful manner, such
evidence may be used in the process of evidence-taking, and in particular in the process of its
evaluation.« 2

In this respect, and in view of the subject matter of this paper, it is necessary to express
disagreement with this legal conclusion as formulated, for several reasons.
It is an undisputed fact that tax proceedings are governed by the rules arising from the Tax
Code. Evidence collected during a tax audit, and subsequently in follow-up tax proceedings
after the issuance and service of a tax audit report, is recorded in official records or minutes in
accordance with the provisions of the Tax Code. 2 The subsequent “transfer of these findings
into criminal proceedings cannot, under any circumstances, occur in a ’mechanical® manner;
rather, it is necessary to carry out the individual pieces of evidence in accordance with the
provisions of the Criminal Procedure Code (for example, the examination of witnesses from a
tax audit, for which minutes were drawn up pursuant to the Tax Code). 2

By virtue of the differences between tax proceedings and criminal proceedings, procedural
irregularities in tax proceedings may have different consequences than irregularities in criminal
proceedings; consequently, the interpretation of tax procedural rules tends to be more ”’lenient”

19 Supreme Court of the Slovak Republic. Judgment, Case No. 3Tdo/8/2018, 15 May 2019.

20 Section 119(2) of the Criminal Procedure Code.

2L Supreme Court of the Slovak Republic. Judgment, Case No. 3Tdo/8/2018, 15 May 2019.

2 |bid.

23 Section 47 of the Tax Procedure Code.

2 LAJOSOVA, I. An unlawfully obtained vs. unlawfully taken evidence in civil litigation. Legestic, 2024, ro&. 2, s. 16-23.
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from a formal perspective. For example, the expiry without effect of the 30-day or 60-day time
limit for issuing a decision by a second-instance tax authority (or the 120-day time limit in cases
where the deadline for issuing a decision by a superior authority has been extended®) it is
established that failure to comply with a statutory time limit, in itself, does not generally
constitute grounds for declaring a decision unlawful, provided that such failure has not resulted
in a substantial violation of the principle of legality, the right to a fair trial, or an interference
with the fundamental rights of the taxable person. 2° By contrast, the case law of the competent
courts concerning the passage of time in the context of tax audits — during which there is a direct
interference with the rights of taxable persons - indicates that if the duration of a tax audit
exceeds the maximum period prescribed by law, despite the fact that the audited taxable person
did not refuse the required cooperation with the tax authority, the report from such a tax audit
constitutes unlawfully obtained evidence and may not be used in tax proceedings. 2’

In the context of the disagreement expressed with the above-cited judgment of the SCSR, it
is therefore appropriate to refer to the so-called fruit of the poisonous tree* doctrine and to
examine the interpretation of the cited judgment from this perspective as well. The fruit of the
poisonous tree doctrine is most commonly applied in legal theory in connection with the process
of evidence-taking in criminal proceedings, although its application is not strictly limited to this
area. This approach also finds strong support in comparative legal scholarship. For example,
extensive analyses of the legal systems of several countries — including the United States,
Germany, and Spain - demonstrate that the use of evidence derived from originally unlawful
evidence leads to a chain of procedural inadmissibility, which fundamentally undermines the
legitimacy of criminal proceedings. 2 The issue of the applicability and limits of this doctrine
has also been addressed implicitly by the European Court of Human Rights, which does not
work with this doctrine explicitly; however, through the concept of a fair trial and the protection
of the core of fundamental rights, it effectively arrives at outcomes comparable to those entailed
by the doctrine described above. 2°

The doctrine is based on the principle that evidence obtained in violation of the law (so-
called primary evidence) also ”contaminates* subsequent evidence if such evidence is derived
from it, whether directly or indirectly. In other words, the unlawfulness of the originally
obtained evidence is transferred to derivative evidence, thereby resulting in a chain of
procedural inadmissibility. *°

From this perspective, the fruit of the poisonous tree doctrine acquires particular
significance, as it emphasises the material aspect of the legality of evidence and prevents
subsequently obtained secondary* evidence from legitimising initial procedural irregularities.
In the context of interactions between tax law and criminal law, the application of this doctrine
constitutes, in my view, an effective corrective against the risk of circumventing procedural
safeguards through formally less stringent administrative procedures. 3

%5 Section 65(2) of the Tax Procedure Code.

% Supreme Court of the Slovak Republic. Judgment, Case No. 9Szsk/162/2018, 30 October 2019.

27 Constitutional Court of the Slovak Republic. Resolution, Case No. I11. US 24/2010-57, 29 June 2010.

28 pAUL, A. Admissibility of Evidence Before the Inter-American Court of Human Rights. Revista Direito GV, 2017, vol.
13, no. 2. [online] Available from: https://ssrn.com/abstract=3024649 [Accessed 14. november 2025]] DOI:
http://dx.doi.org/10.1590/2317-6172201726.

2 MACULA, L. The Potential to Secure a Fair Trial Through Evidence Exclusion: A Swiss Perspective. In: GLESS, S.;
RICHTER, T. (eds.) Do Exclusionary Rules Ensure a Fair Trial? lus Gentium: Comparative Perspectives on Law and
Justice, vol. 74. Cham: Springer, 2019 [online] Available from: https://www.researchgate.net/publication/
332488654 _The_Potential_to_Secure_a_Fair_Trial_Through_Evidence_Exclusion_A_Swiss_Perspective [Accessed 13.
december 2025] DOI: https://doi.org/10.1007/978-3-030-12520-2_2.

3 BURDA, E. Commentary on Section 119 of the Criminal Procedure Code. In: CENTES, J. — KURILOVSKA, L. —
SIMOVCEK, I. - BURDA, E. et al. Criminal Procedure Code I. Sections 1-195. Bratislava: C. H. Beck, 2021, p. 749.

31 THUYEN, T. D. Fruit of the Poison Tree Doctrine in U.S. Criminal Proceedings and Regulations on the Exclusion of
Evidence in Vietnamese Criminal Proceedings. International Journal for the Semiotics of Law, 2025, vol. 38, no. 2, pp.
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As noted above, and as also cited by the Supreme Administrative Court of the Slovak
Republic, even if LEASs in the case at hand acted in accordance with criminal law and the
Criminal Procedure Code and committed no procedural irregularities in the criminal
proceedings themselves, it nevertheless remains relevant, in light of the aforementioned
doctrine, to pose the following question: are the subsequently produced items of evidence in
criminal proceedings not unlawful if the initial indicator suggesting the very existence of a
criminal offence was tainted by unlawfulness (even if it originated in a different - separate -
type of proceedings)?

According to relevant scholarly views, it follows in this context that where it is apparent in
legal practice that a particular piece of evidence would not have been obtained in criminal
proceedings in the ordinary course of law enforcement activity, and where the only rational
explanation for its serving as the basis of a specific decision lies in its derivation from an
originally unlawful piece of evidence, and no reasonable grounds exist to conclude otherwise,
it is imperative to apply the fruit of the poisonous tree doctrine and to exclude such evidence
from criminal proceedings. *? In view of the foregoing, it is, in our opinion, appropriate to rely
on the aforementioned doctrine, since without the findings contained in the tax audit report,
LEAs would not have had the necessary indicators to initiate criminal prosecution in the matter
atall. 3

In the context of the formulation adopted by the SCSR, according to which in the case at
hand, law enforcement authorities obtained all tax-related materials for the purposes of
criminal prosecution lawfully, including statements of tax office employees in the form of their
examinations as witnesses pursuant to the Criminal Procedure Code, tax audit reports, records
of oral hearings, tax returns, and similar documents” it is appropriate to draw attention to the
fact that individual, “isolated items of evidence produced in tax proceedings - such as a VAT
control statement - constitute, in themselves, merely formal documents and do not objectify the
facts declared therein (similarly to, for example, an invoice or a tax return). The data contained
in a VAT control statement do not, in themselves, have legally binding character and cannot be
attributed constitutive effects; rather, they represent information of a declaratory nature, serving
primarily informational and supervisory purposes for the tax authority. In this regard, the SCSR
concluded that: the data contained in a VAT control statement may be regarded as data of an
evidentiary nature, declared by the taxable person; however, similarly to an invoice, it is
necessary for the accuracy of such data to be credibly demonstrated and for them to reflect
reality. A VAT control statement and the data contained therein may therefore be considered
as one of the pieces of evidence serving to prove the occurrence of a taxable supply (similarly
to, for example, an invoice), but it cannot be accepted that a VAT control statement alone (i.e.
without additional evidence) could be regarded as relevant evidence proving the actual
occurrence of a taxable supply beyond any doubt.* 34

Naturally, in light of the foregoing, the question arises as to why a record drawn up during a
tax audit - i.e. within tax proceedings - could not serve as a basis for initiating criminal
prosecution (given that relevant information necessary for initiating criminal proceedings

443-461. [online] Available from: https://www.researchgate.net/publication/379079492_Fruit_of the Poison_Tree_
Doctrine_in_US_Criminal_Proceedings_and_Regulations_on_the_Exclusion_of_Evidence_in_Vietnamese_Criminal_Pr
oceedings [Accessed 13. december 2025] DOI: 10.1007/s11196-024-10129.

3 STRKOLEC, M. Legality in Criminal Law. Bratislava: C. H. Beck, 2022. ISBN 978-80-8232-017-9.

3 HODGSON, J. Constructing the Pre-Trial Role of the Defence in French Criminal Procedure: An Adversarial Outsider in
an Inquisitorial Process? The International Journal of Evidence & Proof, 2002, vol. 6, no. 1, pp. 1-16. [online] Available
from:https://www.researchgate.net/publication/228134955_Constructing_the_Pre-Trial_Role_of _the_Defence_in_Fre
nch_Criminal_Procedure_An_Adversarial_Outsider_in_an_Inquisitorial_Process [Accessed 13. december 2025] DOI:
https://doi.org/10.1177/136571270200600101.

34 Supreme Court of the Slovak Republic. Judgment, Case No. 3Szfk/94/2019, 30 June 2021.
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cannot be extracted solely from data contained in a tax return, an invoice, or a VAT control
statement). At this point, it is precisely in light of the "fruit of the poisonous tree “ doctrine that
attention must be drawn to the effects of the unlawfulness of the tax audit report itself. An
unlawful tax audit report results in the unlawfulness of the entire tax audit and of the acts
preceding it, including any subsequent related tax proceedings, such as assessment proceedings.
3 This means that, in a model situation, even if LEAs were to rely on information contained in
the record of a witness examination conducted during a tax audit or within tax proceedings,
such a procedural act would still be tainted by unlawfulness. Consequently, the same question
arises as to whether subsequent evidence produced in criminal proceedings is likewise unlawful
and affected by the same defect of illegality as the very basis for initiating criminal prosecution
in this case, the record of a witness examination conducted in tax proceedings.

The results of the present analysis also indicate the need for legislative and jurisprudential
clarification of the boundaries governing the transfer of evidence between tax proceedings and
criminal proceedings, particularly with regard to defining the criteria for the legality of
derivative evidence, clearly delineating the limits of cooperation between the financial
administration and LEAs, and regulating procedural safeguards in the use of administrative
materials in criminal proceedings. When formulating exclusionary rules, it is not possible to
abstract from the broader context of the mass collection of information by public authorities.®
An overly narrow conception of the unlawfulness of evidence may lead to a de facto weakening
of the protection of fundamental rights. Strengthening these rules may significantly contribute
to legal certainty, the protection of the fundamental rights of the persons concerned, and the
prevention of procedural errors that have the potential to adversely affect the outcome of
criminal prosecution.

IV. CONCLUSION

The issue of using evidence originating from tax proceedings in criminal proceedings
constitutes a particularly sensitive area in which two procedural regimes with differing
philosophies, purposes, and degrees of interference with fundamental rights intersect. As
demonstrated by the analysed domestic and European case law, the transfer of evidence
between these proceedings cannot be carried out mechanically or formalistically, but requires
a thorough assessment of the legality, proportionality, and material integrity of each individual
piece of evidence.

The analysis conducted shows that although Slovak courts have, in certain decisions,
acknowledged the procedural admissibility of outcomes of tax proceedings in criminal
proceedings, such conclusions cannot be understood as universally and unconditionally
applicable. On the contrary, there is a clear need for a precise assessment of the manner in which
the evidence was obtained and of its procedural context, particularly where there is a risk that
it was acquired in breach of the rules governing tax proceedings or constitutional guarantees.
Circumstances such as exceeding the statutory time limit for conducting a tax audit, interference
with privacy without a legal basis, or the absence of an opportunity for the affected party to
acquaint themselves with the materials of the proceedings give rise to serious doubts as to the
procedural admissibility of such evidence.

In conclusion, it may be stated that the question of the admissibility of evidence originating
from tax proceedings in criminal proceedings will continue to be of fundamental importance in
the field of detecting and prosecuting tax crime. In a state governed by the rule of law, however,

% Supreme Administrative Court of the Slovak Republic. Judgment, Case No. 35fk/41/2022, 28 August 2023.

% PANZAVOLTA, M. Exclusion of Evidence in Times of Mass Surveillance: How General Can Exclusionary Rules Be?
International Journal of Evidence & Proof, 2022. [online] Awvailable from: https://journals.sagepub.com/doi
/abs/10.1177/13657127221088328 [Accessed 13. december 2025] DOI: 10.1177/13657127221088328.
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the effectiveness of criminal prosecution cannot take precedence over the protection of
fundamental rights; accordingly, public authorities are obliged to proceed in this area with
particular caution, consistency, and in conformity with the constitutional principles of a fair
trial.

These conclusions simultaneously open space for further academic discussion, particularly
with regard to a more precise delineation of the criteria governing the procedural admissibility
of derivative evidence and the limits of transferring evidence between tax and criminal
proceedings. Special attention in future research should also be paid to the extent to which
information obtained through administrative procedures may subsequently serve as a basis for
criminal prosecution without risking the circumvention of procedural safeguards inherent in
criminal proceedings. These issues therefore represent a significant challenge for further
doctrinal, judicial, and legislative development in this field.
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PAYING WITH DATA: THE PROTECTION OF PERSONAL
DATA IN CONSUMER CONTRACTS IN THE DIGITAL AGE

PLATBA DATY: OCHRANA OSOBNICH UDAJU VE
SPOTREBITELSKYCH SMLOUVACH V DIGITALNIM VEKU
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ABSTRACT

The contractual regulation of civil (consumer) relations in the digital economy is still in its
infancy. In this connection, the use of a natural person's personal data as a “payment” or
counter-performance in a consumer contract is of great importance. The author suggests that
the personal data of a natural person may be a special object of obligation, as well as a type of
“payment” under a contract, other than money, given that they are inherent in the information,
value, and property nature, as well as the ability to be as a means of exchange. A consumer
contract in which personal data is a “payment” for content or services contains certain
elements inherent in barter agreements and transactions for the disposal of intellectual
property rights. The possibility of turnover of personal data requires special legal regulation
and proper supervision of the state regarding contractual relations with personal data. Also, it
is important to note that the issue of determining the limits of exercising the rights of
participants in consumer contractual relations regarding personal data is open since, for a
natural person, his/her data has not only property but also non-property value.

ABSTRAKT

Smluvni Uprava obcanskoprdvnich (spotrebitelskych) vztahii v digitélni ekonomice je stale v
plenkach. V této souvislosti ma velky vyznam pouziti osobnich udajii fyzické osoby jako
., platby “ nebo protiplnéni ve spotrebitelské smlouve. Autor naznacuje, Ze osobni udaje fyzické
osoby mohou byt zvidstnim predmétem zavazku, stejné jako druhem ,, platby “ ze smlouvy, jinym
nez penézni, vzhledem k tomu, Ze jim inherentné patii informacni, hodnotova a majetkova
povaha, jakoz i schopnost slouzit jako prostredek smény. Spotrebitelskd smlouva, v niZ jsou
osobni Udaje ,,platbou* za obsah nebo sluzby, obsahuje urcité prvky inherentni sménnym
smlouvam a transakcim o nakladani s pravy dusevniho vlastnictvi. Moznost obratu osobnich
udaji vyzaduje zvlastni pravni regulaci a #adny dohled statu nad smluvnimi vztahy s osobnimi
Udaji. Dulezité je také poznamenat, Ze otazka stanoveni mezi vykonu prav ucastnikii
spotrebitelskych smluvnich vztahii ohledné osobnich udajii je oteviend, protoze pro fyzickou
0sobu maji jeji udaje nejen majetkovou, ale i nemajetkovou hodnotu.

1 PhD., National Academy of Legal Sciences of Ukraine, Academician F. H. Burchak Scientific Research Institute of Private
Law and Entrepreneurship, Kyiv, Ukraine
Narodna akadémia pravnych vied Ukrajiny, Vedeckovyskumny Ustav sikromného prava a podnikania akademika F. H.
Burcaka, Kyjev, Ukrajina.

2 PhD., Taras Shevchenko National University of Kyiv, Ukraine
Narodné univerzita Tarasa Sevéenka v Kyjeve, Ukrajina.

https://doi.org/10.33542/S1C2026-1-05 67


https://doi.org/10.33542/SIC2026-1-05

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 14.2026, No.1

I. INTRODUCTION

In the digital era, consumers are frequently provided with certain benefits in exchange for
their data. The essence of these relations is that the consumer is provided with a service or
access to an intellectual property object free of charge in exchange for personal data. Later,
such personal data may be used by a business entity or other entities for a specific purpose, in
particular, to obtain profit. Such legal relations in terms of free provision are conditionally free,
as the consumer provides data to the business entity. These relations are contractual, but their
legal regulation is ambiguous, and there are lively discussions about this in science. The
significant aspect of such talks is the possibility of considering personal data as a circulated
object that can be commercialized.

The dual nature of personal data as a fundamental right and a possible good, and the changes
in the EU legal environment governing this conflict in the context of consumer contracts, serve
as two basic foundations of the theoretical framework. Although Article 8 of the European
Convention on Human Rights® and Avrticles 7 to 8 of the EU Charter of Fundamental Rights*
protect personal data as a fundamental right, EU contract law increasingly recognises that data
can serve as counter-execution in digital contracts. This raises the question of how personal
information can be transferred in contracts with clients without prejudice to their fundamental
rights.

In addition, the increasing reliance of consumers on digital channels leads to a decline in the
protection of personal data, as greater usage results in more personal information being shared
and stored through these platforms®.

The opinions of researchers who do not support and support the commercialization of
personal data are also being considered. For example, in their research, Custers and Malgieri®
examine business models considering personal data a commodity and point out that such
business models are problematic under the EU data protection law, which disqualifies personal
data as a commodity. They argue that the right to data protection is an inalienable right, and
that “paying” with data is not a transfer of ownership of personal data but a transfer of rights to
personal data, the granting of the right to collect and process data. Therefore, they do not
recognize ownership of personal data and allow the transfer of personal data only within the
scope of personal data protection law. Instead, Mak’, in her paper, studies data use in
contractual relations, questioning how data use influences the autonomy of contracting parties
and the transparency of contractual relations, determining the balance of contractual fairness,
and examining payment by data. Therefore, the author allows for “payment” with data in the
contract and analyzes the problems that should be solved for this purpose.

The second pillar addresses the implications of this duality for consumer contracts.
Specifically, it examines the legal feasibility of recognizing personal data as a form of
“payment” or counter-performance under contractual obligations. This includes the

3 COUNCIL OF THE EUROPEAN UNION. (1950): Convention for the Protection of Human Rights and Fundamental
Freedoms (European Convention on Human Rights). Available online: https://www.echr.coe.int/documents/convention_
eng.pdf (accessed on 27 July 2025).

4 EUROPEAN UNION. (2012): Charter of Fundamental Rights of the European Union, 2012/C 326/02. Available online:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12012P%2FTXT (accessed on 27 July 2025).

5> ROBUL, Y., LYTVYNENKO, K., LYTVYNENKO, O., BOKSHAN, H., POPOVYCH, I. (2023): Marketing in the digital
age: Cultural values as agents of socially responsible marketing in the digital economy. Amazonia Investiga 12(62), pp.
45-55.

6 CUSTERS, B., MALGIERI, G. (2022): Priceless data: Why the EU fundamental right to data protection is at odds with
trade in personal data. Computers, Law & Security Review 45, 105683.

7 MAK, V. (2018): Contract and consumer law. In: Mak, V., Tjong Tjin Tai, E., Berlee, A. (eds.): Research handbook in
data science and law. Cheltenham, Northampton: Edward Elgar, pp. 17-38.
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implications of Directive (EU) 2019/7708, which acknowledges the exchange of digital content
or services for personal data, and the necessity of balancing such arrangements with stringent
data protection regulations like the GDPR®. The theoretical construct also incorporates
comparative analyses with intellectual property rights, emphasizing the necessity for
specialized legal regimes that account for the unique characteristics of personal data.

Today, there are some attempts to commercialize personal data in consumer contracts. For
example, Durovic and Lech?® argue that widespread algorithm-driven decision-making disrupts
the individual-centered consent and autonomy principles, which are foundational in the EU
consumer law. In addition, it poses risks of discriminatory outcomes and compromises
consumer privacy. They believe that it is necessary to focus on creating a contractual
environment in which the consumer can be properly informed about material issues. By
building on the fundamental rights provided for consumers (as data subjects) in the GDPR, EU
consumer law, in their view, can provide more effective remedies and extend traditional
consumer protection to the supply of digital services and content. Therefore, they explore the
possibility of creating a contractual landscape where consumers can be adequately informed
about material matters and de facto support the commercialization of personal data.

Moreover, the conceptualization of personal data is strictly connected with the right to
information. In this context, it is important to realize that “the legal regulation of the right to
information and other informational rights is not limited to the norms of constitutional law, but
is an interdisciplinary institution and includes the norms of administrative, civil, financial,
environmental, criminal and other legislation*!. Thus, looking at the right to information from
the perspective of civil law, it can be concluded that information may be the subject of a
consumer contract.

By integrating these pillars, the framework provides a basis to address critical questions:
Can personal data, as information with economic value, be treated as a legitimate object of civil
turnover? What safeguards are required to protect fundamental rights while enabling its
contractual use? This dual perspective—rooted in human rights and commercial law—offers a
comprehensive lens to analyze and propose solutions for emerging challenges in the digital
economy.

Our goal is to distinguish between personal data protection as a fundamental right and
personal data as a civil (consumer) right. We will also substantiate the conceptualization of
personal data within consumer contracts, enabling the development of legal regulations for
scenarios where consumers 'pay" with their data in exchange for access to content or services.
Therefore, we will explore the right to personal data protection, examine the objectification of
personal data, and argue for its commercialization and transferability within the context of
consumer contracts. The overall aim of this study is to explore how these concepts can be
applied to the legal system of Ukraine, even if its main focus is on EU legal instruments and
practice. In addition to the theoretical approach, the comparison of EU and US methods aims
to help guide future changes in Ukraine, in particular regarding digitalization and compliance
with EU legislation within the framework of European integration.

8 EUROPEAN PARLIAMENT, COUNCIL OF THE EUROPEAN UNION. (2019): Directive (EU) 2019/770 “On certain
aspects concerning contracts for the supply of digital content and digital services”. Awvailable online:
http://data.europa.eu/eli/dir/2019/770/0j (accessed on 27 July 2025).

9 EUROPEAN PARLIAMENT, COUNCIL OF THE EUROPEAN UNION. (2016): Regulation (EU) 2016/679 “On the
protection of natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC” (General Data Protection Regulation). Available online:
http://data.europa.eu/eli/reg/2016/679/2016-05-04 (accessed on 27 July 2025).

10" DUROVIC, M., LECH, F. (2021): A consumer law perspective on the commercialization of data. European Review of
Private Law 29(5), pp. 701-732.

1 FEDOROV, V., FEDOROVA, T., DRONOV, V. (2023): The right to information from the point of view of legal theory,
international law and international relations. Amazonia Investiga 12(68), pp. 324-332.

https://doi.org/10.33542/S1C2026-1-05 69


https://doi.org/10.33542/SIC2026-1-05

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 14.2026, No.1

Il. METODOLOGY

The study is based on the judicial practice of the Court of Justice of the EU and the ECtHR,
the acquis communautaire and the doctrinal analysis of the legislation of Ukraine and the EU.
The dual nature of personal data is clarified, legal models of their circulation are determined,
and discrepancies between data protection legislation and consumer law in the field of contracts
are revealed using dialectical, analytical, comparative and system-structural methodology. Its
complex regulatory system and Ukraine's path to harmonization of legislation as a candidate
state for joining the EU justify the emphasis on EU legislation. Alternative concepts of data as
an economic asset are also illustrated by giving specific US efforts.

We based our research forum on geographical considerations, using Europe as the
foundation for examining the legal regulation of personal data commercialization in consumer
contracts. This choice was made because the EU was the first to establish laws on this topic. As
a result, we studied the works of European scholars extensively. Additionally, we recognized
that there were some legislative initiatives in the United States addressing these issues.
Therefore, to provide a comprehensive perspective, we also consulted studies by American
scholars.

Sources were selected using precise criteria to guarantee repeatability and transparency.
Normative acts were included on the basis of their legal force, application to the legal
environment of the EU, Ukraine or the USA, as well as relevance for personal data regulation
in consumer contracts. Peer-reviewed legal journals and reputable academic resources (such as
HeinOnline, SSRN, and JSTOR) were used to select doctrinal articles. Preference was given to
works relating in particular to the commercialisation of data, digital contracts and fundamental
rights. The choice of case law was based on its doctrinal effect and precedent value.
Clarification of the dual nature of personal data, analysis of legal models of their circulation,
identification of conceptual inconsistencies and development of solutions for legal
harmonization were carried out with the help of dialectical, comparative, analytical, system-
structural, inductive and deductive methodologies.

Furthermore, a critical analysis was conducted to investigate the admissibility of transferring
personal data. This examination highlighted the necessity of defining specific limits on such
transferability, particularly when it comes to commercial purposes. Consequently, we have also
proposed effective regulations to govern the commercialization of personal data.

In addition to references to current Ukrainian legal norms regarding personal data and civil
obligations, the study also identifies any gaps or discrepancies that can be corrected by adapting
relevant EU standards, especially those contained in the GDPR and Directive 2019/770. This
makes it possible to develop useful legislative proposals for Ukraine, as well as to gain
theological understanding.

I11. RESULTS AND DISCUSSION
1. Right to the protection of 'personal data’

Article 8(1) of the Convention for the Protection of Human Rights and Fundamental
Freedoms stipulates, “every person is entitled to respect for their private and family life”*2. This
article was historically formed as one that obliges to respect the private and family life of a
natural person, however, in 1950, when the mentioned Convention was adopted, widespread
digitization of the economy and corresponding contractual relations did not exist, and therefore,
the detailing of this right was not required. Nevertheless, the ECHR considers that the personal
data safeguarding is essential for natural persons, exercising their right to respect for private

12 THE COUNCIL OF THE EUROPEAN UNION (n 1).

https://doi.org/10.33542/S1C2026-1-05 70


https://doi.org/10.33542/SIC2026-1-05

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 14.2026, No.1

and family life as per Article 8'2. Thus, we can state that the right of the protection of personal
data is the fundamental right.

A more modernized approach is contained in the Treaty on the Functioning of the European
Union, Article 16 of which, in particular, defines that “every person is entitled to the protection
of their personal data”'*. Therefore, the act of the primary source of law of the European Union
(EU) defines the 'right to the protection of personal data’ as a separate right and establishes the
basis of its legal regime. Article 8(1) of the Charter of Fundamental Rights envisages that “every
person is entitled to the protection of their personal data.” Any information relating to an
identified or identifiable natural person shall be considered personal data under Article 4 (1) of
the GDPR. According to preambular paragraph 26, a natural person is considered to be
identified if he can be identified “directly or indirectly”, taking into account all the methods
likely to be used®.

However, following Article 8(1), “personal data shall be handled duly as and when required,
subject to prior consent from the person concerned or some other legitimate grounds laid down
by law”'®. Consent is a legitimate basis for the processing of personal data in accordance with
Article 6(1)(a) of the GDPR, if it is given voluntarily, clearly, precisely and consciously’. In
preambular paragraph 32, it is emphasized that silence, pre-flagged or omission cannot be
invoked to conclude authorization; instead, a clear affirmative act is required. In addition,
consent must be able to be withdrawn at any time without consequence, in accordance with Article 7.

The need for permission to be “voluntarily granted” is particularly difficult in contracts
where personal data serves as counter-execution. Clients often face information asymmetries
and a lack of real alternatives, which can compromise voluntariness. Sellers must provide clear,
detailed options and refrain from combining non-essential processing (such as profiling or
targeted advertising) with access to essential services in order to comply with GDPR rules.

Clear, transparent messages are needed to obtain “informed” and “specific” permission,
which describe what data is collected, for what reasons, during what time and with whom it is
transmitted. In practice, this requires direct and prior disclosure at the time of contract
formation, in addition to comprehensive policies. “unambiguous” consent requires separate
subscriptions for various reasons and the same simple revocation procedure.

In the EU case law, the decision in Erich Stauder v City of Ulm — Sozialamt (C-29/69)*® is
important, as it is one of the first to recognize de facto the right of a person to personal data,
albeit in an exploratory manner. Dynamic IP addresses were considered to be personal data in
the Breyer case (C-582/14)%° when it was reasonably possible to obtain additional information
that would allow identification of the individual. The examination script and observations were

13 EUROPEAN COURT OF HUMAN RIGHTS. (1997): Z v. Finland, Application no. 22009/93. Available online:
https://hudoc.echr.coe.int/eng?i=001-58002 (accessed on 27 July 2025).

14 EUROPEAN UNION. (2016): Consolidated version of the Treaty on the Functioning of the European Union. Available
online: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02016 ME%2FTXT-20200301 (accessed on 27
July 2025).

15 EUROPEAN PARLIAMENT and COUNCIL OF THE EUROPEAN UNION (n 7).

16 EUROPEAN UNION (n 2).

7 EUROPEAN DATA PROTECTION BOARD. (2019): Guidelines 2/2019 on the processing of personal data under Article
6(1)(b) GDPR in the context of the provision of online services to data subjects. Available online:
https://edpb.europa.eu/our-work-tools/our-documents/guidelines/guidelines-22019-processing-personal-data-under-
article-61b_en (accessed on 27 July 2025).

18 COURT OF JUSTICE OF THE EUROPEAN UNION. (1969): Case C-29/69, Erich Stauder v. City of UIm — Sozialamt.
Available online: https://eur-lex.europa.eu/legal-content/DE/TXT/?uri=CELEX%3A61969CJ0029 (accessed on 27 July
2025).

19 COURT OF JUSTICE OF THE EUROPEAN UNION. (2016): Case C-582/14, Patrick Breyer v Bundesrepublik
Deutschland.  Available  online:  https://curia.europa.eu/juris/document/document.jsf?docid=184668&doclang=en
(accessed on 25 November 2025).
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considered personal data in Nowak case (C-434/16)% because they documented the candidate's
performance. In Jehovan todistajat case (C-25/17)2, the Court found that religious communities
could act as joint controllers and that notes taken during door-to-door preaching could constitute
personal data. This case law demonstrates how EU law treats personal data as a legally protected
category related to identification and not as property or goods. However, the GDPR does not
prohibit people from consenting to the processing of their personal information under
contractual terms. Instead, it sets strict limits on this type of processing. As long as the
processing is limited, targeted and revocable, it allows the use of personal data as counter-
execution in consumer contracts.

The Constitutional Court of Ukraine?? also recognizes the right to personal data as a
fundamental right. The Court defines a person’s information about their private and family life
as any information or data about a person and their family members related to non-property and
property relations, events, circumstances, etc. The Civil Code of Ukraine (CCU) does not
specifically define the right to personal data or the right to protection of personal data, but in
Acrticle 301(1)(2)(3) provides for the following:

“1. A natural person is entitled to a private life.

2. A natural person independently determines what is defined as their personal life and what
can be disclosed to other persons.

3.A naztéJraI person is entitled to the confidentiality of the circumstances of their personal
life”=>.

Paragraph two of part one of Article 302 of the CCU prohibits other persons from collecting,
storing, using, and disseminating information about a natural person’s life without the prior
consent. An exception is made only in cases prescribed by law and solely in the interest of
national security, economic welfare, and human rights?*. These provisions of the articles are
interrelated, as personal life and information about personal life intersect, but they are contained
in different articles that define different rights of a natural person. This approach shows that it
is impossible to single out a certain right in its pure form and protect it under uniform norms.
If we take the situation of storing information about a person's personal life without his consent,
then two rights of a natural person - to information and to personal life - will be violated.
Therefore, in general, the distribution of rights is appropriate if it helps the effectiveness of their
protection. We want to note that these articles are mostly concerned with the entire private life
and all information about it. The right to personal data is individualized and related to the rights
mentioned in Articles 301 and 302 of the CCU, but it requires separation and special legal
regulation.

20 COURT OF JUSTICE OF THE EUROPEAN UNION. (2017): C-434/16, Peter Nowak v Data Protection Commissioner.
Available online: https://curia.europa.eu/juris/document/document.jsf?text=&docid= 198059&pagelndex =0&doclang=
en& mode=Ist&dir=&occ=first&part=1&cid=11458816 (accessed on 25 November 2025).

2l COURT OF JUSTICE OF THE EUROPEAN UNION. (2018): Case C-25/17, Tietosuojavaltuutettu v. Jehovan todistajat.
Available online: https://curia.europa.eu/juris/document/document.jsf?text=&docid=203822&pagelndex= 0&doclang
=en&mode=Ist&dir=&occ=first&part=1&cid=11453806 (accessed on 25 November 2025).

22 CONSTITUTIONAL COURT OF UKRAINE. (2012): Decision No. 2-pn/2012 of 20.01.2012: In the case of the
constitutional application of the Zhashkiv District Council of Cherkasy region regarding the official interpretation of the
provisions of parts one and two of Article 32, parts two and three of Article 34 of the Constitution of Ukraine. Available
online: https://zakon.rada.gov.ua/rada/show/v002p710-12#Text (accessed on 27 July 2025).

2 VERKHOVNA RADA OF UKRAINE. (2003): Law of Ukraine “On the Civil Code of Ukraine” No. 435-1V (as amended).
Available online: https://zakon.rada.gov.ua/laws/show/435-15 (accessed on 27 July 2025).
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In particular, about such a separation and its justification, we should cite the views of
Romaniuk?®, who defines “the right of a person to his/her own personal data' as personal non-
property information right of a natural person, which is a complex formation in the system of
personal non-property rights of a natural person ensuring his/her social existence, and currently
combines the informational component of the right to personal life - the right to privacy, the
right to other types of secrets, the right to name, the right to own image, informational
components of the right to individuality and the right to personal papers, as well as the right to
secrecy of correspondence”. This approach of the author reflects the complex nature of the right
to privacy and distinguishes its type through the prism of information, which allows us to talk
about different objects of civil (consumer) rights, and hence the expediency of special legal
regulation of relations relating to each of them.

In turn, Belova® rightly noted that “the right to personal data is a personal non-property
right, the specificity of which lies in its: object - personal data; purpose - protection of the right
to privacy and other personal non-property rights in connection with the processing of personal
data; content - active and passive powers, as well as the power of protection, which can be
exercised in both absolute and relative legal relations”. Therefore, the author has provided a
fairly accessible justification for the expediency of distinguishing a separate personal non-
property right. We support the authors' positions, as they meet the requirements of the times,
and mostly, the separation of such a right is compliant with the acquis communautaire.

In civil law, the right to personal data is revealed through the ability of a person to possess
such data and to allow or prohibit their use, which is consistent with the right to privacy. In
other words, it is more about the special disposal of personal data by a party of private law
relations. If personal data is de facto information, it may be a distinct object of civil rights, in
particular in the economic aspect. In this context, it is a rather complicated issue to determine
the turnover of such an object and the possibility of determining its property nature 7.

2. Legal nature of “personal data” as object of civil (consumer) rights

The exercise of the right to personal data within contractual relations largely depends on
how personal data is defined, as a particular sectoral legal regulation should have boundaries
and not overlap with another.

Belova?® defines “the concept of personal data as information or a set of information that
directly or indirectly relates to a natural person, regardless of his/her citizenship, permanent
place of residence, or other legal relationship with the state, who is their carrier and allows to
“directly” or “indirectly” identify him, provided that such information has been processed by
collection, registration, accumulation, storage, adaptation, changes, renewal, use, dissemination
of depersonalization, destruction, including with the use of information (automated) systems”.
At the same time, Apetyk 2° considers personal data “as a special type of information about a
natural person with a special legal regime, the necessity of which is due to a serious potential
danger of harming the rights and freedoms of a person in case of violation of processing rules”.
This special legal regime, in our opinion, is also due to the intersectoral nature of personal data.

% ROMANIUK, L.1. (2015): Protection of right to personal data in Ukraine (civil aspect). Kyiv: Kyiv National University
named after Taras Shevchenko.

% BELOVA, YU.D. (2021): Civil and law relationships on personal data. Khmelnytskyi: Khmelnytskyi University of
Management and Law named after Leonid Yuzkov of the Khmelnytskyi Regional Council.

27 POZHODZHUK, R. (2025): Civil law support for the development of consumer relations: A monograph. Kyiv: Yurinkom
Inter.
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2 APETYK, A.M. (2021): The legal nature of personal data. In: Havryltsiv, M.T. (ed.): Modern constitutionalism: Problems
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Thus, personal data in the framework of the protection of rights to them may be the subject
of various legal relations and it is essential to distinguish between the legal regulations
underlying them. Logically, responsibility for the violation of this right should correspond to
the essence of the legal relationship and branch affiliation. When discussing civil law, personal
data can be seen as an object of non-property and property relations.

If we talk about the observance of the absolute rights of an individual, we can talk about the
prohibition of infringement of the right to personal data as a result of interference with the
private life of a natural person. In this aspect, personal data will be attributed to personal non-
property benefits, which Malyuga30 defined “as certain essential qualitative features or
conditions of a person and other socially valuable features of a person that determine the
autonomy, individuality, value of a person and ensure his or her physical, spiritual, social self-
sufficiency and fulfillment as such”.

In the context of an individual's disposal of their own personal data as information (for
example, granting permission to use their data for commercial purposes to third parties), this
will be related to property relations. Therefore, personal data will have a turnover capacity. This
allows us to assume that personal data can be the subject of a contract, without prejudice to the
protection of personal data under legislation other than civil or consumer law.

According to Romaniuk®! “the personal data of an individual, as information about a person,
is endowed with all the necessary features for their ability to be an object of civil turnover:
objectivity, separateness, severability, and the ability to be monetized. She believes that the
possibility of commercial use of a person's personal data does not change the essential features
of a person’s right to his or her own personal data: his or her identity, inextricable link with the
person who is the subject of personal data, and non-property status”. This opinion is interesting
and progressive, as it allows for a certain distinction between the objects of legal relations in
the context of the exercise and protection of the right to personal data.

Karetnyk32 noted that “it is impossible to explain the nature of the personal data of a natural
person using only public legal instruments. Public law cannot ignore the fact that the personal
data of a natural person is a legal means of his or her individualization in a wide range of private
legal relations. The prerequisite for the formation of a legal institute of personal data is the need
for legal individualization of a natural person as a subject of civil law. ... The informational
personification of a natural person also becomes a prerequisite for the realization of his legal
personality, as it is a necessary component of entering into the relevant civil legal relations”.
Consequently, a participant in a civil legal relationship not only individualizes himself or
herself but, in modern conditions, may also use personal data as a means of establishing such a
relationship.

Bedir®® rightly notes that the grounds for collecting and processing consumer data are
contractual relations and their economic value, where consumers get free digital goods and
services from businesses in exchange for their data. Meantime, Durovic and Lech® argue that
the growing commercialization of consumer data calls into question the traditional consumer
approach. Kotsios® believes that viewing personal data as a form of commodity, asset, or

30 MALYUGA, L.V. (2004): Personal non-property rights of natural persons in the civil law: theoretical grounds and
problems of legal provision. Kyiv: V.M. Koretsky Institute of State and Law of National Academy of Sciences of Ukraine.

31 ROMANIUK (n 23).

32 KARETNYK, O. (2014): On the legal nature of individual's personal data: Civilistic aspects. Law of Ukraine: A Legal
Journal 9, pp. 192-200.

3 BEDIR, C. (2020): Contract law in the age of big data. European Review of Contract Law 16(3), pp. 347-365.

3 DUROVIC and LECH (n 8).

% KOTSIOS, A. (2023): Some new nuances of fairness in consumer law: The case of protecting consumers' personal data.
In: Mascarenhas de Ataide, R., Barroso Rodrigues, A., De Araujo Meirelles Magalhdes, F., et al. (eds.): Consumer
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currency exchanged by the consumer in dealings with a trader creates a foundation for
addressing such exchanges within the framework of consumer protection law. However, there
is no consensus among scholars on the turnover of personal data. There is a rather intense
academic discussion about the possibility of using data as a “payment”.

Langhanke and Schmidt-Kessel®® quite rightly point out that there is a need to develop rules
on the definition of 'personal data' as an object of contractual obligations. At the same time,
they talk about the commercialization of personal data. This vision, in our opinion, is
progressive and can be enshrined in legislation.

By defining “personal data” as an object of civil rights, which will be an intangible good but
will have a property nature in certain cases, it is quite possible to make it the subject of
contractual obligations and commercialize it. This requires looking at “personal data” from
different perspectives. If we talk about 'personal data’ as a non-property good that has no
economic content and the infringement of rights in respect of which may occur through the use
of personal data to the detriment of a person, then this object of civil rights cannot be the ovject
of a contractual obligation.

If we consider “personal data” as an information about an individual who can consent to the
processing of such information by another person, then we should talk about an intangible good
that has economic value. Accordingly, such an object of civil rights can be the object of an
obligation. Moreover, this object must be commercialized, as it is a source of profit for the
business entity.

As noted by Mak®’, while data holds significant value, applying contract law to data-related
transactions presents two key challenges. The first is the difficulty in assigning an exact value
to the data of a single consumer, as its real worth emerges only when aggregated with the data
of hundreds or even thousands of others. At the same time, she notes that consumer data is
valuable to the company. Therefore, Mak® allows the extension of contract law to contractual
relations where there is a counter-performance of obligations to receive goods or services by
'paying' with data. Secondly, Mak®® argues that when applied to personal data, the contract law
raises concerns, as such data is governed by data protection laws in numerous jurisdictions,
which impose stringent requirements. These regulations are often viewed as an extension of
fundamental rights protection, making the contractual approach more complex. Therefore, the
turnover of personal data depends on their qualification within specific legal relations. To solve
the problems identified by the author, it is necessary to distinguish between the objectivity of
personal data within specific legal relations.

However, not everyone agrees that personal data can be circulated and commercialised.
Buttarelli*C attributes the right to data protection to a fundamental one that cannot be monetized
and subjected to a simple commercial transaction, even when the data subject is personally
involved in the transaction. His position certainly deserves attention since the fundamental right
is inalienable. Custers and Malgieri*! argue that data protection as a fundamental right implies
its inalienability, and therefore individuals cannot waive or transfer this right. In their view,

protection in the European Union — Challenges and opportunities. Luxembourg: Publications Office of the European Union,
pp. 117-134.

% LANGHANKE, C., SCHMIDT-KESSEL, M. (2015): Consumer data as consideration. Journal of European Consumer and
Market Law 4(6), pp. 218-223.

37 MAK (n 5).

38 Ibid.

3 Ibid.

40 BUTTARELLI, G. (2017): Address to socialists and democrats group workshop on the proposed digital content directive.
Available online: https://www.edps.europa.eu/sites/default/files/publication/17-01-12_digital_content_directive_sden. pdf
(accessed on 27 July 2025).
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fundamental rights are not commodities, so from a fundamental rights perspective, it makes
sense not to allow trade in personal data or any right to data protection.

However, allowing for the possibility of commercialization of personal data, it is not
necessary to refer the fundamental right itself to contractual relations. The most important issue
here is the distinction between the fundamental right and the context of contractual relations.
This can be achieved by distinguishing between the objects of legal relations: consumer and
personal data protection. At the same time, if the actual contractual relationship has led to an
infringement of the rights of a personal data subject, then not only contractual liability but also
other types of liability should be imposed.

A negative attitude to the turnover of personal data can be seen in paragraph 54 of the
Guidelines 2/2019 on the processing of personal data under Article 6(1)(b) GDPR in the context
of the provision of online services to data subjects, which provides that data protection is
recognized as a fundamental right under Article 8 of the Charter of Fundamental Rights of the
European Union, and considering that a core objective of the GDPR is to entitle individuals to
control their personal information, such data cannot be regarded as a tradable commodity.
Although data subjects may consent to personal data processing, this consent does not equate
to the ability to waive or transfer their fundamental rights*2.

This rather strict position nevertheless does not deny the fact that the subject of personal data
may give permission for their processing and to some extent dispose of them. And if we take
the actual relationship, for example, between social networks or other services and consumers,
the latter provide their data for processing. And these actual relationships should also be subject
to appropriate legal regulation. In addition, the Guidelines use the word ‘commodity’ rather than
the broader term 'goods’, which indicates that the focus is on the commodity rather than any
object of civil rights.

The CCU also does not allow the commercialization of personal non-property rights to a
certain extent (including the right to personal data). Thus, according to part two of Article 269
of the CCU, the personal non-property rights of a natural person have no economic content?3,
So, if we consider personal data only in terms of personal non-property rights, then it really
does not seem possible to make them value with an economic meaning or to determine their
value at the moment. However, if we consider personal data as the totality of information, we
can talk about the object of civil rights, which is intangible and may have a property nature,
i.e., give it economic content*.

3. Ukrainian legal framework and prospects for implementation

The Law “On the Protection of Personal Data” *°, which defines the general principles of
processing, the rights of data subjects and the obligations of the controller, as well as the Civil
Code of Ukraine, which protects privacy as a personal non-property right, are the main ways in
which Ukrainian legislation recognizes the right to personal data. However, Ukrainian law does
not yet recognize personal data as an object of civil circulation and does not regulate consumer
transactions in which personal data is offered instead of money. Because of this, it mainly
focuses on privacy protection and ignores the transactional and economic aspects of personal
data in online markets.

However, Ukrainian legislation currently lacks a clearly defined legal framework for
consumer contracts in which personal data is used as a form of counter-performance rather than
monetary payment, unlike Directive 2019/770 on some aspects of contracts for the supply of

42 EUROPEAN DATA PROTECTION BOARD (n 15).

43 VERKHOVNA RADA OF UKRAINE (n 21).

4 POZHODZHUK (n 25).

4% VERKHOVNA RADA OF UKRAINE. (2010): Law of Ukraine “On Personal Data Protection” No. 2297-V1 (as amended).
Available online: https://zakon.rada.gov.ua/laws/show/2297-17 (accessed on 27 July 2025).
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digital content and digital services. The law considers personal data mainly through the prism
of information protection and privacy, ignoring the economic and transactional dimension of
data circulation in digital markets. It does not recognize personal data as a separate object of
civil law, as well as a product, service or legally recognized means of exchange.

Although article 715 of the Civil Code recognizes the idea of barter and permits the exchange
of goods or services, it does not apply to the unique legal status of intangible digital assets, such
as personal data, which have both non-property and property-like characteristics.

There is an obvious need to bring Ukrainian legislation closer to EU norms, taking into
account Ukraine's status as a candidate for EU membership and its declared path to harmonizing
legislation with the acquis communautaire. This includes the creation of sectoral legal
provisions under Regulation 2016/679 (GDPR) and Directive 2019/770 that regulate digital
transactions based on the exchange of data for access to content or services; the introduction of
legal recognition of the use of personal data as counter-performance in consumer contracts; and
the establishment of precise criteria and safeguards for lawful processing, valid consent and
consumer remedies in such contracts.

Customers who often use “free” digital platforms such as social networks, cloud storage or
streaming services to provide their personal data will have better rights thanks to this
amendment, which will eliminate the regulatory vacuum in Ukrainian civil and consumer law.
Ukraine will be better prepared to reach a compromise between respecting fundamental rights
and encouraging innovation in a data-driven economy if a unique legal framework is created
for these contractual relationships. In turn, this will contribute to the modernization and
Europeanization of national private law in the digital age and bring Ukrainian legislation closer
to the legal framework of the EU Digital Single Market.

4. Legal nature of personal data: terminological framework and multidisciplinary
approach

From the point of view of civil law, personal data function simultaneously in three ways: as
a component of the fundamental right to privacy, as an object of contractual obligations and as
an economically valuable intangible asset. Personal data serves as non-property benefits
protected from interference within the framework of privacy; but, when a person agrees to
certain processing, it also serves as information that can be exchanged to access services.
Personal data is economically important in digital markets because it often supports business
strategies based on profiling and personalized advertising. Thanks to its multifaceted structure,
it is possible to create a legal basis where the inalienability of the fundamental right to data
protection coexists with limited and purposeful contractual use of personal data.

The right to privacy, which is guaranteed by European law as a separate basic protection,
manifests itself in several ways, particularly in the field of personal data. Both the right to the
protection of personal data and the right to respect for private life are separate, albeit related,
rights protected by Article 8 of the European Convention on Human Rights and Acrticles 7 and
8 of the Charter of Fundamental Rights of the European Union. In the context of digitalisation,
where the volume and methods of processing personal data are growing rapidly, this separation
is particularly important. Recent jurisprudence emphasizes that the protection of personal data
is a key component of privacy protection, in particular the decisions in Z v. Finland*® and S.
and Marper v. Great Britain*’. In this respect, personal information is not a commodity and

46 EUROPEAN COURT OF HUMAN RIGHTS (n 11).
47 EUROPEAN COURT OF HUMAN RIGHTS. (2008): S. and Marper v. the United Kingdom, Applications nos. 30562/04
and 30566/04. Available online: https://hudoc.echr.coe.int/eng?i=001-90051 (accessed on 27 July 2025).
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cannot be alienated; any intervention in this area requires a justified purpose, proportionality
and legal basis*®.

At the same time, personal information can be the subject of obligations under civil
circulation law and contractual legislation. This allows the subject to voluntarily and knowingly
waive his position of personal non-property rights, for example by agreeing to the processing
or use of his data in exchange for a certain service or content. This strategy is similar to the
legal licensing process in that it authorizes limited use of information for specific, well-defined
purposes rather than transferring ownership*.

Article 1107 of the Civil Code of Ukraine directly concerns the transferability of the right to
use intellectual property objects, which can be compared with the legal framework that
regulates personal data as information that can be used temporarily with permission. At the
same time, transactions involving the transfer of personal data under a contract require a certain
legal framework, which must take into account both civil and public legal restrictions, in
particular the requirements of Articles 5-6 of the GDPR regarding the legality, proportionality,
purpose and minimization of processing.

Consequently, it is not possible to limit the legal nature of personal data to just one plane,
such as the right to privacy, the purpose of the contract or an economic asset. An
interdisciplinary approach that takes into account institutional (public-law), private-law, as well
as legal and economic aspects is necessary for their regulation. Such a strategy is necessary for
the creation of new contractual models in the digital sphere, as well as an effective legal
framework for the protection of the rights of persons who provide personal data.

5. Conceptualization of “personal data” in a consumer contract

A considerable number of business entities, especially those engaged in digital content or
digital services, provide these to consumer in exchange for data. Assuming that such content or
services are provided in exchange for money, the relevant consumer law provisions apply. The
problem arises when the “payment” is de facto “personal data”.

Directive 2019/770 is the pioneer act of the acquis communautaire, providing for content
and services to be received in exchange for personal data. Article 3(1) of Directive 2019/770
stipulates that this Directive shall be applicable where the trader supplies or is obliged to supply
digital content or service, and the consumer, in turn, provides or commits to provide personal
data to the trader; however, an exception is made when the trader processes the consumer’s
personal data solely for the purpose of delivering the digital content or service as stipulated in
the Directive, or for fulfilling legal obligations imposed on the trader. In such cases, the
Directive does not apply, provided that the data are not processed for any additional purposes
beyond those specified®. These provisions allow consumers to exchange their personal data for
digital content or services.

The wording of Article 3(1) at the stage of the legislative proposal stated that this Directive
shall be in use for any contract where the digital content is or shall be provided by the supplier
to the consumer and, in return, the consumer either pays a monetary price or offers another
form of counter-performance, such as the active provision of personal data or other types of

48 DRECHSLER, L. (2018): Data as counter-performance: A new way forward or a step back for the fundamental right of
data protection? Jusletter IT 22, pp. 35-43.

4 RITTER, J.,, MAYER, A. (2018): Regulating data as property: A new construct for moving forward. Duke Law &
Technology Review 16(1), pp. 220-277.
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data®. Thus, in the said version, the phrase “provides counter-performance” was used on a par
with payment of the “price”, which caused some discussion.

The European Data Protection Supervisor®? (EDPS) commented on this version, stating that
the Proposal still raises some concerns due to its applicability for two cases: digital content is
provided in exchange for monetary payment or granted in return for a non-monetary counter-
performance (personal data or other forms of data). The EDPS cautions against any legislative
provision that would equate the payment made by personal data with a monetary transaction.
Such an approach risks undermining the fundamental nature of the right to personal data
protection. Personal data should not be treated as a tradable commodity, nor should fundamental
rights be reframed merely as consumer interests.

These comments were taken into account and Article 3(1) was redrafted to its current
wording However, Recital 24 of Directive 2019/770 reveals the essence of counter-
performance and its functioning within the contractual relationship. Thus, the European
Parliament and the Council of the European Union®? state that in many cases, digital content or
services are provided to consumers in return for the provision of personal data. These business
models, which are widespread across various sectors of the digital market, reflect a significant
shift in the nature of consumer-trader exchanges. Although personal data cannot be regarded as
a tradable commaodity due to its status as a fundamental right, the Directive seeks to ensure that
consumers participating in such arrangements are still entitled to appropriate contractual
remedies.

The above Recital 24 clearly defines the protection of personal data as a fundamental right.
However, it recognizes that there are business models where the consumer does not pay a price
for the service provided, but rather provides personal data to the business entity. In our opinion,
this is exactly what is meant by personal data as information, but the limit of its circulation is
maintained. This limit is maintained, in particular, by emphasizing that personal data is not a
commodity in the sense of a consumer item (Directive 2019/770 also uses the word
“commodity” rather than the broader meaning of “goods™). Such an approach preserves the
significance of the protection of personal data without denying the possibility of their
circulation. At the same time, in the best traditions of the acquis communautaire, as an
exception, Member States are allowed to decide on the validity of contracts in such situations.

Nekit>* quite rightly pointed out that if a certain phenomenon is recognized as valuable and
exchangeable for other goods (exchange value), this is nothing more than the implementation
of this phenomenon in civil circulation. In her opinion, the provisions of Directive 2019/770
are the first step towards revising the concept of personal data and possibly even extending the
legal regime of property to it. We support the author's position, as Directive 2019/770 has to
some extent legalized the turnover of personal data and recognised the possibility of its
commercialization.

The turnover of personal data as information must have its limits. These limits are set to
some extent by the provisions of the Regulation (EU) 2016/679. Thus, Article 6 of the GDPR
defines the cases when data processing is lawful, and one of these cases is when the data subject

51 EUROPEAN COMMISSION. (2015): Proposal for a directive of the European Parliament and of the Council on certain
aspects concerning contracts for the supply of digital content COM/2015/0634 final - 2015/0287 (COD). Available online:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52015PC0634 (accessed on 27 July 2025).

52 EUROPEAN DATA PROTECTION SUPERVISOR. (2017): Summary of the Opinion on the Proposal for a Directive on
certain aspects concerning contracts for the supply of digital content. Available online: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex:52017XX0623(01) (accessed on 27 July 2025).
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has given consent to the processing of his or her personal data for one or more specific
purposes®. At the same time, Recital 32 of the GDPR preamble clarifies that the “consent must
be expressed through a clear, affirmative action that demonstrates the data subject’s voluntary,
specific, informed, and unequivocal agreement to the processing of their personal data. This
can be conveyed through a written declaration, including verbal or electronic form. ...
Accordgggly, consent cannot be implied through silence, pre-selected options, or lack of
action””.

In the case IAB Europe v Gegevensbeschermingsautoriteit (C-604/22), Court of Justice of
the European Union®’ confirmed that the objective pursued by the GDPR consists, among other
things, in safeguarding that human fundamental rights and freedoms are protected at a high
level; this primarily concerns their right to privacy in personal data processing, as per in EU
Primary Law. Thus, Directive 2019/770 and the GDPR distinguish between the legal regulation
of relations involving personal data, and in certain cases, the latter complements the former.

In view of this, counter-performance by providing the personal data of the consumer in
exchange for goods and services is possible. In addition, we believe that in the case of a kind
of 'payment’ with personal data for goods or services, we should talk about the compliance of
such a transaction with the Latin expression “quid pro quo”, which means “something for
something”. In other words, it is an exchange in general, but in these legal relations, it is a
special exchange.

Scholars have also expressed opinions on the admissibility of “payment” with data in a
contract. Thus, Mak®® believes that there are compelling reasons to support the permission of
payment with personal data under contract law. First, the personal data possesses market value
for traders, which entails the need to provide consumers with corresponding monetary rights.
Second, the permission of payment with personal data under contract law has the potential to
strengthen consumer autonomy by allowing individuals to make informed choices about the
use of their data in exchange-based transactions. Agreeing with the author's argument, we note
that the ability to use one's personal data de facto is an integral part of the fundamental right
that was objected to as to its turnover.

In this context, it is worth citing a rather similar essence reasoning of Bobryk®®, who believes
that “the right to privacy is a separate, absolute personal non-property right that belongs to
every natural person from birth, regardless of the extent of legal capacity, and consists of the
following powers: to have a private life; to determine one's private life and the regime of access
to information about it; to require other (obliged) persons to refrain from interfering in this area
of life (not to violate its inviolability, secrecy and confidentiality)”.

The determination of the regime of access to information on personal life can be considered
not only in the context of a purely non-property right but also in the context of information that
can be disposed of. In accordance with Article 8(1) of the Law of Ukraine “On Protection of
Information in Information and Communication Systems”, the terms of processing information
in the system are determined by the system owner in accordance with the agreement with the

5% EUROPEAN PARLIAMENT and COUNCIL OF THE EUROPEAN UNION (n 7).

6 Ibid.

57 COURT OF JUSTICE OF THE EUROPEAN UNION. (2024): Case C-604/22, |AB Europev.Gegevenshesche
rmingsautoriteit. Available online: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=  CELEX%3A 62022CJ0604
(accessed on 27 July 2025).

% MAK (n5).

% BOBRYK, V.I. (2008): Personal life as an object of civil law protection. Kyiv—Ternopil: Scientific Research Institute of
Private Law and Entrepreneurship of the Academy of Law Sciences of Ukraine; Textbooks and Manuals.
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information owner, unless otherwise provided by law®®. This means that the information
actually becomes the object of the contract.

In this context, Drechsler's®® argument is also quite interesting, as she believes that
“fundamental rights protection and the status of personal data as an economic asset therefore
seem to at least not exclude each other per se” and she also notes that “accepting that personal
data can be an economic asset without undermining its fundamental rights nature also implies
the legitimacy of the business model”. In their turn, Ritter and Mayer®? noted that “economic
models are advancing to monetize data as property that would benefit from greater clarity of
ownership”. The legal regulation of these models can be seen in the example of Directive
2019/770, which has been implemented in Ukrainian law.

In addition, it should be noted that a contract between a consumer and a business entity
regarding the provision of services for the use of social networks, digital content, or digital
services in exchange for the consumer's personal data should be considered a consumer
contract. This type of consumer contract has a certain similarity with a mining contract.
Pursuant to Article 715(1) and (5) of the CCU “under an exchange (barter) contract, each party
undertakes to transfer ownership of one good to the other party in exchange for another good™
and "the contract may provide for the exchange of property for works (services)”%3.

Lysenko® identified “the following features of an exchange contract, which include the
following: a) an exchange contract is aimed at transferring property; b) an exchange contract is
bilateral, and the obligations arising from it are mutual; c) an exchange contract is
compensatory, but the nature of the counterpart under the contract is special: each party
undertakes to provide goods (in some cases, the results of works or services); d) an exchange
contract may be both consensual and real if performed at the time of conclusion”. Therefore, it
is the exchange of goods that is similar to the use of personal data as a “payment”. However,
the peculiarities of the exchange agreement identified by the author allow us to speak only of
certain similarities, not identicalities.

Exchange (barter) in this legislative version cannot comply with the legal regulation of new
business models, in particular those where digital content and services are exchanged for
personal data. If we talk about the exchange of personal data for digital content or services,
such data is information that is not considered a commodity. At the same time, when it comes
to the exchange of personal data for services, the provisions of Article 715 of the CCU are
theoretically applicable. However, we believe that personal data as information that is de facto
'payment’ under a contract for the supply of digital content or digital services should have a
special legal regime and not be considered a commodity. Personal data should be considered a
special type of sensitive information, consent to the processing and use of which may be granted
by a consumer to a business entity for a certain period of time and for specifically defined
purposes. This is logical because information is a complex concept. As some authors rightly
argue, “in today's conditions of information activity, the search, acquisition, and dissemination
of information continue to ... contribute to the formation of new views, approaches, and
concepts' legislation”®®.

60 VERKHOVNA RADA OF UKRAINE. (1994): Law of Ukraine “On Protection of Information in Automated Systems”
No. 80/94-BP (as amended). Available online: https://zakon.rada.gov.ua/rada/show/80/94-%D0%B2%D1%80#Text
(accessed on 27 July 2025).
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64 LYSENKO, V.V. (2012): Civil law regulation of relations under the contract of exchange (barter). Kyiv: Academician F.H.
Burchak Scientific Research Institute of Private Law and Entrepreneurship of National Academy of Legal Sciences of
Ukraine.
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In addition, if we consider a consumer contract from the perspective of the classical
understanding of an exchange (barter) contract, it is somewhat difficult to determine the degree
of separation between information as a “payment” and information as a means of exchange, the
same as other assets. It seems to us that in this case information is both a kind of “payment”
and a means of exchange.

In order for 'personal data' to be considered 'payment’, the consent of the data subject is also
required, which reflects the nature of contractual relations regarding the disposal of intellectual
property rights. In particular, we can trace similarities with a license to use an intellectual
property object or a license agreement (Article 1107(1) and (2) of the CCU).

Karetnyk®® has already drawn attention to a certain identity between the rights to the results
of intellectual activity and the rights related to the circulation of personal data of a natural
person. In particular, she noted that given that information about a natural person (personal
data) may be valued in monetary terms, the rights to it, in addition to non-property rights, have
a property nature. This feature is also characteristic of the objects of intellectual property rights.
Therefore, in the author's opinion, this indicates that the circulation of personal data of a natural
person, as well as relations to the rights to the results of intellectual activity, may be regulated
by the legal mechanism of exclusive rights.

In the United States, Senator D. Kennedy introduced the “Own Your Own Data Act”, which
provided that “each individual owns and has an exclusive property right in the data that an
individual generates on the internet under section 5 of the Federal Trade Commission Act (15
U.S.C. 45)%". The draft law required social media to obtain licenses to use data of an individual.
At the same time, the draft law did not receive any votes, but it is valuable for scholars.

Relations regarding the granting of consent to the processing of personal data and relations
regarding the granting of a license to use objects of intellectual property rights are indeed
similar. However, in our opinion, these relations are not identical, since the nature of personal
data and objects of intellectual property rights are different. Personal data is quite strongly
intertwined with the fundamental right of a natural person, and the object of the intellectual
property right does not have such a degree of connection. Moreover, it is difficult to consider
personal data as the result of intellectual, creative activity, since it is not about creating
something unique, but about identifying a human as a unique being.

We believe that a consumer contract where personal data is a “payment” for digital content
or service contains certain elements inherent in exchange (barter) contracts and transactions
involving the disposal of intellectual property rights, including the granting of a license. In this
case, personal data, as special information, will be exchanged for goods or services as a result
of granting a license to use it (scope, purposes, etc.). This exchange on the part of the personal
data subject will be considered as granting temporary access to third parties to use their personal
data. Therefore, we do not reduce personal data to a commodity but only allow for the
possibility of their limited use by a third party in exchange for another benefit.

We hope our perspective leads to practical implications for personal data ownership. Custers
and Malgieri®® argue that data can be owned in the EU legal framework, but there is no legal
recognition of ownership of personal data. At the same time, they point out that data ownership
exists in the field of intellectual property rights, and there are even sui generis property rights
to databases that are not subject to other copyright. However, we think that it is possible to
create special regulations on transferring personal data in consumer contracts. The
establishment of a specific legal framework aimed at permitting the commercialization of

86  KARETNYK (n 30).

67 UNITED STATES CONGRESS. (2019): Own Your Own Data Act, S. 806, 116th Cong. Available online:
https://www.congress.gov/bill/116th-congress/senate-bill/806/text (accessed on 27 July 2025).
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personal data is a response to the increasing prevalence of situations where consumers receive
digital content or services in exchange for their personal information. Consequently, the
regulation of these relationships will align with civil and consumer laws. This will result in
business entities having certain civil obligations toward consumers, while consumers will gain
additional rights. As a result, the level of consumer protection will be enhanced.

This is a serious problem to determine the limits of exercising the rights of participants in
consumer contractual relations, since, for an individual, his or her personal data has not only
property but also non-property value. Although we admit the possibility of personal data
turnover and commercialization, we believe that contractual relations with personal data require
special legal regulation and proper state supervision®. We agree with Kerry and Morris’® who
have noted that “privacy legislation should empower individuals through more layered and
meaningful transparency and individual rights to know, correct, and delete personal information
in databases held by others”. It should also take into account that “owning” personal data could
encourage economically disadvantaged and vulnerable individuals to monetize their data,
potentially deepening existing social and economic inequalities’®. At that point, we share the
views of certain scholars who argue that enhancing personal data protection necessitates a
systemic approach by establishing clear regulations governing access to such data and
reinforcing safeguards against unauthorized access and misuse’?.

In connection with our study, it should be noted that while it contains valuable
recommendations, it recognizes certain limitations. These limitations include the lack of
empirical research on the impact of data commercialization in consumer contracts on consumer
protection. This gap primarily arises from the relatively short period since the European Union
established minimum legislative regulations in 2019 that govern contractual relationships
involving consumers who provide personal data in exchange for digital content or services.
Consequently, there is also a lack of established case law on these issues.

IV. CONCLUSION

Personal data of an individual, in our opinion, may be a special object of obligation, as well
as a kind of “payment” under the contract, other than money, given that they have an inherent
information nature; value nature; property nature; and means of exchange. A consumer contract
in which personal data is a “payment” for content or services contains certain elements inherent
in barter agreements and transactions for the disposal of intellectual property rights. Personal
data, as special information, will be exchanged for content or services as a result of granting a
license to use it (scope, purposes, etc.).

Such an exchange by the data subject will be considered as granting temporary access to
third parties to use their personal data. Therefore, we allow for the possibility of a limited use
of personal data of a natural person by a third party in exchange for another benefit. The correct
definition of the legal nature of personal data as “payment” or “counter-performance” in a
consumer contract will improve consumer protection. Separately, we note that the issue of
determining the limits of exercising the rights of participants in consumer contractual relations
regarding personal data is open, since for a natural person, his/her personal data has not only
property, but also non-property value. Therefore, the possibility of turnover and

8 POZHODZHUK (n 25).

0 KERRY, C.F., MORRIS, J.B. (2019): Why data ownership is the wrong approach to protecting privacy. Available online:
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commercialization of personal data requires special legal regulation and proper supervision of
the state regarding contractual relations with personal data.

A special legal framework should be established for the transferability of personal data
within consumer contracts. This requires updating legislation in the Ukrainian environment so
that it reflects the values and protection contained in EU rules. Determining the legal status of
personal data as a potential topic of contractual exchange requires special consideration in order
to ensure the fundamental right to data protection. Although Directive 2019/770 has been
implemented in Ukraine through the Law “On Digital Content and Digital Services”, some of
its provisions, in particular regarding the legal status of personal data and the definition of
consumer contracts using them, have not yet been fully reflected in the Civil Code of Ukraine.
In order to improve the regulation of consumer relations in this area, draft law No. 12021 of
06.09.2024 “On Amendments to the Civil Code of Ukraine” has been developed, which
proposes to supplement and clarify contractual norms. Therefore, legislators should pay
attention to this draft law for the further harmonized development of legal regulation. The
relevant legislative provisions will stipulate that consumer protection laws apply to contractual
relationships where the consumer provides data in exchange for digital content or digital
services instead of using money.

This research may be beneficial for future studies on the legal regulation of payment
relationships involving personal data in consumer contracts. It could encompass investigations
into assessing the value (including the cost) of personal data for both consumers and businesses.
Additionally, since the concept of using personal data as a form of ‘payment’ in consumer
contracts is relatively new, conducting further empirical studies on the effects of personal data
regulation on these contracts would be valuable.
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CONCENTRATIONS AND SHARE PURCHASE CONTRACTS IN
KOSOVO: ALIGNING WITH EU LEGAL STANDARDS
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ZOSULADENIE S PRAVNYMI STANDARDMI EU
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ABSTRACT

This paper examines the regulation and impact of business concentrations, including mergers and
acquisitions, in Kosovo, with a focus on cases handled by the Kosovo Competition Authority
(KCA). The study aims to assess how concentrations are evaluated and their effects on market
competition and consumer protection. The methodology combines legislative analysis, review of
KCA practices, and examination of cases from 2016 to 2024. Findings indicate that while
concentrations are important for corporate growth, enforcement of competition rules faces
challenges. The KCA has approved many cases but also addressed violations through penalties
and corrective measures. The study highlights the need for stronger legislation and proactive
enforcement to ensure fair competition, benefiting both consumers and businesses in Kosovo.

ABSTRACT

Tento prispevok skima regulaciu a dopad podnikovych koncentracii, vratane fuzii a akvizicii, v
Kosove, so zameranim na pripady rieSené Kosovskym uradom pre hospodarsku sutaz (KCA).
Cielom studie je posudit, ako su koncentrdcie hodnotené a aky maju vplyv na trhovi sutaz a
ochranu spotrebitela. Metodika kombinuje analyzu legislativy, preskumanie praktik KCA a
skamanie pripadov z rokov 2076 az 2024. Zistenia naznacuju, Ze koncentracie su déleZité pre rast
firiem, ale uplatiovanie pravidiel hospodarskej sutaze celi vyzvam. KCA schvalila mnoho
pripadov, ale riesila aj porusenia prostrednictvom sankcii a ndpravnych opatreni. Stidia
poukazuje na potrebu silnejsej legislativy a proaktivnejsieho presadzovania, aby bola zabezpecena
férova konkurencia a prospech pre spotrebitelov aj podniky v Kosove.

I. INTRODUCTION

In a rapidly evolving economic environment, the monitoring and control of business
concentrations are vital for maintaining competition and safeguarding consumer interests. Mergers
and acquisitions, in particular, can significantly influence market dynamics and the distribution of
economic power. This issue is especially relevant for developing economies like Kosovo, which is
undergoing a critical phase of economic transformation and EU integration. In this context, Kosovo
is committed to aligning its competition framework with EU standards, with particular attention to
the regulation of business concentrations, including share purchase transactions.
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Despite the growing importance of this area, studies on the regulation and practical enforcement
of concentration control in Kosovo remain limited. Existing research has primarily focused on
general competition law (Asllani et al., 2019; Vula & Asllani, 2018) and institutional challenges
(Mucaj & Vlahek, 2020), while specific analyses of concentration cases are scarce. This highlights
the need to understand how legal provisions on concentrations are applied in practice, what
challenges arise in enforcement, and how these practices compare with EU norms, particularly the
principles established under the EU Merger Regulation (Council Regulation (EC) No 139/2004).
The aim of this paper is to examine how business concentrations are regulated and enforced in
Kosovo and to identify the practical challenges in implementing the legal framework. The study
addresses the following research questions:

1. How are business concentrations legally defined and regulated in Kosovo, and to what

extent is the legal framework aligned with EU standards?

2. How does the KCA monitor, assess, and enforce concentration cases in practice?

3. What are the main challenges in the application of concentration rules, and how do these

challenges affect market competition?

This study employs a mixed-method approach to examine the regulation and enforcement of
business concentrations in Kosovo. It combines legislative analysis, practical case evaluation, and
literature review to provide a comprehensive understanding of both the normative framework and
its practical application. Legislative analysis involves reviewing Kosovo’s laws and regulations on
business concentrations and assessing their alignment with EU standards.

Practical case evaluation focuses on concentration cases handled by the Kosovo Competition
Authority (KCA) during the period 2016-2024. This timeframe was selected because only the
decisions published on the official KCA website are available for these years. Moreover, the KCA
was established in 2008 and functioned normally until 2013. Between 2013 and 2016, it was largely
non-functional due to an incomplete composition of the Competition Commission, the executive
body of the authority. The KCA resumed full operations in 2016 and continued functioning until
2021, after which it became partially inactive until the end of 2022. As of 2024, the authority
remains incomplete and not fully operational. The study analyzes investigatory procedures,
decisions, enforcement practices, and identifies challenges in their application during this period.
Additionally, a literature review of empirical studies, comparative analyses, and institutional
assessments provides theoretical context and highlights gaps in existing research. By integrating
these approaches, the study aims to assess how business concentrations are regulated, how legal
provisions are applied in practice, and what obstacles exist in enforcement. The periods of non-
functionality have had significant implications for market competition and consumer protection, as
limited enforcement capacity and incomplete institutional operation reduced oversight of mergers
and acquisitions, potentially allowing anti-competitive practices to occur unchecked and adversely
affecting consumer welfare and fair market conditions.

Il. LITERATURE REVIEW

Studies that directly address concentrations in Kosovo are limited, reflecting the relatively late
development of this field within competition law and policy in the country. Nevertheless, the
existing literature provides several valuable analyses on this topic and establishes a foundation for
further research. In addition, a number of other studies have examined competition policy more
broadly, focusing on the challenges of the competition authority, institutional development, and
harmonization with European Union standards.
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One of the most important contributions is the study by Asllani, Grima, and Citaku (2021),
which analyzes the regulation of competition in Kosovo with particular emphasis on the control of
concentrations. The authors highlight that concentrations, whether domestic or international, can
create unequal market conditions, generating monopolistic positions. For this reason, the role of
the Competition Authority in supervising these processes is crucial to ensuring fair and functional
competition. They also point out that competition in Kosovo is still in a developmental stage and
requires significant improvement, particularly in terms of alignment with EU directives.®

Asllani and Grima (2022) further emphasize that, despite moderate progress, challenges remain
in addressing potential abuses during mergers and acquisitions. They underscore the complexity of
joint ownership structures and joint ventures in Kosovo, which often necessitate rigorous
supervision to prevent anti-competitive outcomes.* These observations echo the principles of the
EU Merger Regulation (Council Regulation (EC) No 139/2004), particularly the assessment of
whether a concentration may result in a significant impediment to effective competition (SIEC).
Comparatively, KCA decisions tend to focus primarily on local market shares, with less systematic
consideration of competitive dynamics or cross-border effects.

In addition to works that deal directly with concentrations, a number of studies provide a broader
context on the development of competition law and the functioning of institutions in Kosovo.
Mucaj (2020) examines the legal framework of competition and the role of the EU in promoting
competition policies in countries aspiring to membership, emphasizing the challenges of the
Kosovo Competition Authority and the limited number of cases it has handled.® At an earlier stage,
Ceku (2015) discusses the initial problems and challenges of the Law on the Protection of
Competition, highlighting weaknesses in its practical implementation and the lack of institutional
capacities.®

With regard to the judicial enforcement of competition law, Mucaj and Zejna (2023) analyze
the role of the judiciary in Kosovo and find that enforcement has been weak for a decade, while
the establishment of the Commercial Court in 2022 is seen as a promising development.’ In another
study, Mulaj (2022) contributes with an analysis of abuse of dominant positions and anti-
competitive agreements, emphasizing the obligations of the Authority to safeguard competition.®
Similarly, Mucaj (2020) discusses the challenges of following EU jurisprudence in the field of
antitrust, pointing out the discrepancies between the legal framework and actual practice in
Kosovo.®

Another important dimension is addressed by Asllani, Spiteri, and Grima (2019), who, through
an empirical analysis, examine the level of economic competition in the Gjilan region. Their
findings show that, although economic sectors are perceived as relatively competitive, there are
areas vulnerable to monopolistic practices, particularly in the banking, insurance, and pharmacy

3 ASLLANI G, GRIMA S, CITAKU S: Competition Regulation in Kosovo: An Emphasis on Enterprises Concentration. In New
Challenges for Future Sustainability and Wellbeing 2021 May 21, p. 429.

4 ASLLANI G, GRIMA S: Regulation and Protection of Competition in Kosova: Control of Enterprise Concentration. In
Managing Risk and Decision Making in Times of Economic Distress, Part A 2022 Mar 1, Vol. 108, p. 127.

5 MUCAJ A: Competition Law Framework in Kosovo and the Role of the EU in Promoting Competition Policies in Other
Countries and Regions Wishing to Join the Block. Yearbook of Antitrust and Regulatory Studies (YARS). 2020;13(22), p.89.

6 CEKU M.O: Competition law in Kosovo: problems and challenges. Yearbook of Antitrust and Regulatory Studies (YARS).
2015;8(11), p. 101.

7 MUCAJ A, ZEINA I: The Role of the Judiciary in Effective Enforcement of Competition Law in New Jurisdictions: the Case
of Kosovo. Yearbook of Antitrust and Regulatory Studies. 2023; 16(27) p. 133.

8 MULAJ V: Protection of Competition from Abuse with Dominant Positions and Anticompetitive Agreements in the Kosovo
Market. Studia luridica Lublinensia. 2022;31(2), p. 207.

9 MUCAJ A: Antitrust Law in Kosovo: Challenges in Following the EU Enforcement Jurisprudence. Journal of European
Competition Law & Practice. 2020 Mar;11(3-4) p. 166.
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sectors. The authors suggest strengthening the role of the Competition Authority to prevent harmful
practices.®

At a regional level, Vula and Asllani (2018) discuss the challenges of developing economic
competitiveness in the Western Balkan countries, including the case of Kosovo. They emphasize
the importance of building strong national competition authorities and ensuring their alignment
with EU rules, including in the area of concentrations.!

In another study, Mucaj (2020) examine the challenges of public enforcement of competition

law in Kosovo, analyzing the period 2009-2013 and the decisions of the Competition Authority
and relevant courts up to 2018. They conclude that the approach of local institutions has been
limited and often ineffective, highlighting the urgent need to strengthen institutional capacities and
to adopt a more coherent interpretation of the law in line with EU standards.*?
From a comparative perspective, Ajeti (2024) examines competition protection in Kosovo and
Albania, analyzing the level of harmonization with the EU acquis.*® Finally, Mucaj (2025) provides
a chronological overview of the development of competition law and policy in Kosovo, including
recent legal amendments and future enforcement challenges.*

From this literature review, it is clear that studies on concentrations in Kosovo are limited, but
those that exist (Asllani et al., 2021; Asllani & Grima, 2022) provide an important theoretical and
practical foundation. The broader literature on competition, including empirical studies (Asllani et
al., 2019), comparative analyses (Vula & Asllani, 2018; Ajeti, 2024), and assessments of
institutional and judicial enforcement (Mucaj & Vlahek, 2020; Mucaj & Zejna, 2023), enriches the
overall analytical framework. A common element across nearly all studies is the observation that,
despite legal progress and alignment with the EU, the practical enforcement of competition law in
Kosovo remains weak, making the role of the Competition Authority and the courts crucial for the
future development of this field.

Recent findings from the European Commission’s 2025 Progress Report confirm and
complement these observations. The report notes that Kosovo’s legislative framework on mergers
and antitrust is only partially aligned with EU standards, while enforcement remains constrained
by institutional  vulnerabilities, including staffing shortages and  governance
instability.*>Analytically, combining the literature with the EC findings illustrates a clear pattern:
while Kosovo has established a legal framework for concentration control, weak institutional
capacity and limited enforcement reduce its effectiveness, leaving certain markets susceptible to
anti-competitive practices. These insights reinforce the importance of applying EU standards,
including the SIEC assessment, and building the capacity of the KCA to ensure that business
concentrations do not hinder competition or harm consumers.

10 ASLLANI G, SPITERI JV, GRIMA S: Economic competition in Kosovo: an empirical analysis. International Journal of
Economics & Business Administration, 2019, 7(2), p. 39.

1 VULAV, ASLLANI G: Economic Competitiveness Development Challenges In The Western Balkan Countries-Kosovo Case.
International Multidisciplinary Scientific GeoConference: SGEM. 2018;18(5.4) p. 401.

2. MUCAJ A: Challenges of Public Enforcement of Competition Law in Kosovo (Doctoral dissertation, Univerza v Ljubljani,
Pravna fakulteta). 2020.

13 AJETI A: Comparative Aspects of the Protection of Competition in Kosovo and Albania. International Comparative
Jurisprudence. 2024;10(2), p. 235.

14 MUCAJ A: Competition Law and Policy in Kosovo. In Competition Law and Policy in the Western Balkans 2025 Aug 2 (pp.
121-156). Cham: Springer Nature Switzerland.

15 European Commsssion, Kosovo 2025 Report. Brussels, p. 70.
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1. DEFINITIONS AND TYPES OF CONCENTRATIONS

Concentrations are considered as mergers or acquisitions of specific business entities.®
Concentrations are structural changes in the market that occur when some business entities merge
or when one entity gains control over another. These processes significantly affect market
dynamics and competition.

1. Mergers occur when two or more entities combine to form a new entity. In this case, the
original entities cease to exist as separate businesses, and their assets and liabilities are
transferred to the new company. This process typically involves mutual negotiation and
equal sharing of responsibilities and benefits.

2. Acquisitions involve one entity gaining control over another, often through the purchase of
a majority of shares or assets. Unlike mergers, acquisitions do not always require an equal
sharing of responsibilities, and the acquiring company may not assume all liabilities of the
acquired company. '

Under Kosovo's Law on Protection of Competition, concentrations are defined as a permanent
change in control of enterprises, occurring when independent enterprises merge or when one or
more enterprises acquire direct or indirect control over all or part of another enterprise. This control
can be acquired through means such as the purchase of shares, gaining majority voting rights, or
other methods specified by the applicable law.

The acquisition of control refers to the transfer of rights, through a contract or other means, that
enables enterprises to exercise decisive and lasting influence over another enterprise. This can be
achieved by transferring ownership or rights, including the ability to control decision-making
bodies, or other contractual arrangements.

However, the law excludes certain transactions from being considered as concentrations,
including:

- Purchases for resale by financial institutions, provided the buyer does not exercise voting

rights and sells the shares within twelve months (with a possible extension if justified).

- Internal restructuring or the acquisition of joint control through mergers or ownership
transfers.

- Transfers of control to a bankruptcy administrator or liquidator under applicable law.

- Establishing joint ventures by independent enterprises that function as separate economic
entities without substantially coordinating competitive behavior.®

Mergers are typically categorized into three main types:

- Horizontal Mergers: Occur when two companies in the same industry and market segment
combine, often to enhance competitive position.

- Vertical Mergers: Involve the combination of companies within the same supply chain,
helping to increase efficiency and reduce risks associated with suppliers.

- Conglomerate Mergers: Involve companies in unrelated industries, aimed at diversifying
business operations and reducing exposure to sector-specific risks. 2

In Kosovo, as part of its ongoing efforts to align with EU standards, the Kosovo Competition
Authority (KCA) plays a critical role in regulating concentrations to ensure that they do not unduly

16 JASHARI, A: Subjektét e sé Drejtés Afariste, Tetové, 2009, p. 389.

17 ROBERTS, A: WALLACE W, & MOLES, P: Mergers and Acquisitions. Edinburgh Business School. Heriot-Watt University,
2016, p. 1-2.

18 Law No0.08/I-056 on protection of competition, Official Gazette of the Republic of Kosovo, no.14 (7 June 2022), art 11 par.1,
2,3.

19 lbid, art 11 par.4.

20 OSMANAJE, & JASHARI, A: E drejta e konkurrences, Kolegji UBT, 2021, p. 224-225.
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restrict competition or harm consumer interests. The KCA's focus is on monitoring mergers and
acquisitions that have the potential to significantly alter market dynamics. In the following sections,
this paper will focus on how Kosovo's legal framework and the KCA address concentrations, with
an emphasis on merger and acquisition control and their impact on market competition in Kosovo.
It will also include a comparison with the EU Merger Control Law, analyzing the similarities and
differences between the two systems and examining Kosovo's efforts to align with international
standards.

IV. THE EVOLUTION OF MERGER CONTROL IN KOSOVO’S COMPETITION LAW

Competition law in Kosovo has a relatively short history when compared to the European Union
(EU) member states and other countries in the region. The evolution of Kosovo’s competition
legislation can be divided into two main phases.

The first phase began in 1999, with the conclusion of the Kosovo War.?! A key step in this phase
was the adoption of the Constitutional Framework for Provisional Self-Government in Kosovo by
the Kosovo Assembly in 2001. This framework set out the fundamental principles and institutions
on which the new political, legal, and economic system would be built, based on a market
economy.?? In 2007, the Kosovo Assembly adopted Law No. 2004/36 on Competition, which
represented a significant step in regulating anti-competitive practices.?® The law aimed to ensure
the development of a sustainable market economy in Kosovo by prohibiting actions that would
restrict or distort competition. However, it did not include provisions related to concentrations of
enterprises. The law also provided for the creation of an independent institution responsible for
enforcing competition law. In 2008, Kosovo entered a new era. On February 17, 2008, the
Assembly of the Republic of Kosovo declared Kosovo's independence, and on May 9, 2008, it
adopted the Constitution of the Republic of Kosovo, which came into force on June 15, 2008.
Another important milestone in competition law came in 2008 with the establishment of the KCA.?*
Under Law No. 2004/36 on Competition, the Kosovo Competition Authority was officially
founded by the Kosovo Assembly on November 7, 2008. The KCA was created as an independent
institution with the responsibility to enforce competition law and promote fair competition between
enterprises, while also protecting consumers in Kosovo. Recognizing the need to align competition
practices with the European Union’s regulations, the Kosovo Assembly adopted Law No. 03/L-
229 on Protection of Competition in 2010, which was amended once in 2014. This law included
provisions related to the concentration of enterprises, marking a significant development in
Kosovo's legal framework for competition.2> Under the 2010 law, an enterprise was considered to
have a dominant position in the market if it held more than 40% of the market share. 2 However,
with the 2014 amendments, this threshold was lowered to 25%.2

According to the 2010 law, in order for a concentration to be approved, the participants were
required to notify the KCA if the following conditions were met:

2l OSMANAJ, E & JASHARI, A: Agreements, Concerted Practices, and Decisions by Associations of Undertakings in the EU,
Kosovo, North Macedonia, and Albania: Comparative Overview. Eur. Competition & Reg. L. Rev. 6, 2022, p. 222.

2 OSMANAJ, E, & JASHARI, A, (n 20) p..68.

23 See Law n0.2004/36 on Competition, Official Gazette of the provisional institutions of self-government in Kosovo/Prishtina:
Year/ll no.14/01 July 2007.

2 NEZAJ, N. X: The development of competition law in Kosovo (No. 6/15). 2015. Discussion Paper, p. 5.

% OSMANAJ, E, & JASHARI, A, (n 20) p. 69.

% See Law no.03/1-229 on protection of competition, official gazette of the Republic of Kosova /Pristina: Year V/N0.88/25
November 2010, art 10. par. 2.

27 See Law no. 04/1-226 on amending and supplementing the law no. 03/1-229 on protection of competition, Official Gazette of
the Republic of Kosova/nr.17/10 march 2014, art 6.
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- The combined turnover of the participating enterprises in the international market exceeded
€100 million (based on the financial reports from the year prior to the concentration), and at
least one participant had its headquarters in Kosovo; or

- The total turnover of at least two participants in the domestic market exceeded €3 million
(according to the financial reports from the year prior to the concentration).?

Following the 2014 amendments, the €100 million threshold was replaced with €20 million,
reflecting an effort to better regulate and monitor concentrations that could impact the
competition.?®In June 2022, Kosovo adopted a new Competition Protection Law, which introduced
several changes to align more fully with EU legislation. Among the most notable revisions was the
reversion to the 40% market share threshold for dominant positions, as well as adjustments to the
concentration notification thresholds. These changes reflect Kosovo’s ongoing efforts to improve
its competition law framework, ensuring it is in line with EU standards and practices. The reports
of the last three years (2023-2025) from the European Commission assess Kosovo's efforts to
approximate its antitrust and concentration legislation with EU standards. However, it is
recommended that Kosovo continue its efforts to further harmonize and fully implement these
standards.® Efforts to harmonize with EU acquis and the Commission’s recommendations
emphasize the importance of continuous improvement and implementation of the law to ensure a
fair and competitive environment that aligns with international standards. In addition to LPC, there
are also subordinate regulations that assist in the implementation of the law and in aligning Kosovar
legislation with EU acquis. The subordinate regulations with a direct impact on the field of
concentrations are:

1. Guideline No. 03/2023 on the Assessment of Non-Horizontal Concentrations: This guideline
is important to ensure that the Authority has clear instructions for assessing concentrations
occurring in different markets. It helps analyze the impact of concentrations in various
markets and prevents concentrations that could create unfair advantages for enterprises.

2. Guideline No. 02/2023 on the Assessment of Horizontal Concentrations: This guideline is
necessary for addressing cases where enterprises are competitors in the same market. It
ensures that horizontal concentrations, which occur when competitors merge, are carefully
analyzed to prevent harm to competition and the creation of monopolies in the relevant
markets.

3. Simplified Concentration Notification Form: This form standardizes the information that
must be submitted when a concentration is notified to the Authority. It helps increase
transparency and streamline the process for enterprises and the Competition Authority.

4. Guideline No. 02/2023 on the Procedure for Filing Requests for Concentration Approval:
This guideline outlines the procedures and content required for concentration approval
requests, aiding in the standardization of the process and ensuring the necessary information
for the Authority's assessment.

5. Guideline No. 03/2023 on Criteria for Imposing Fines: This guideline establishes the criteria
the Authority must consider when imposing fines for violations of the Competition Law
(LPC). This document is crucial for ensuring that penalties are fair and proportional, and for
maintaining a competitive and fair environment.

28 Law no.03/l -229 (n26) art 15.

2 Law no. 04/1-226 (n27) art 8.

30 See European Commission, Kosovo Report 2024, Strasbourg, 30.10.2024. p.66.; European Commission, Kosovo Report 2023,
Strasbourg, 8 October 2023, pp. 96-97.
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6. Regulation No. 01/2023 on the Investigation Procedures of the Competition Authority: This
regulation helps define the procedures for investigations conducted by the Authority,
ensuring that investigations are carried out in a clear and structured manner.

Kosovo’s merger control legislation is largely aligned with EU standards, providing clear rules
for assessing and approving concentrations. However, its effective implementation depends on the
Competition Commission, the executive decision-making body of the KCA. Composed of five
members appointed by the Assembly upon government proposal, the Commission has often been
inactive due to delays in appointments.3! Currently, from 2024 it remains non-functional after a
member’s resignation.

This highlights that, despite a solid legal framework, enforcement and adoption of secondary
regulations are hindered without a fully operational Commission, limiting the Authority’s ability
to protect competition and consumers effectively.

4.1. Main elements of the LPC regarding merger control

The LPC outlines the conditions under which concentrations must be notified to the KCA for
review. The law focuses on preventing concentrations that could significantly distort competition,
particularly those that create or strengthen a dominant market position. Concentrations are defined
broadly in the LPC, including:

- Mergers or acquisitions of independent enterprises.

- The acquisition of control, either directly or indirectly, through the acquisition of shares,
voting rights, or other means.

- The crgezation of joint ventures that perform all the functions of an autonomous economic
entity.

Participants in a concentration are required to seek prior approval from the KCA if certain
financial thresholds are met. Specifically:

a) The participants in the concentration must have a combined total turnover exceeding €20
million in the international market, and one of the participants must have a turnover of €1
million or more in Kosovo.

b) Alternatively, at least two participants in the concentration must have over €3 million in
turnover in Kosovo.*

These thresholds ensure that significant mergers and acquisitions are reviewed to determine
whether they may harm competition. Turnover for the purpose of determining whether a
concentration meets the notification thresholds is calculated using the financial reports from the
previous year:

- If the financial reports for the most recent year are unavailable at the time of submitting the

concentration application, turnover will be based on the latest available financial year.

- If a concentration involves a group of associated enterprises, the revenues of all enterprises
in the group are considered, with the exception of internal transactions within the group.*

This method ensures a comprehensive assessment of the financial impact of the concentration
by including all relevant entities and their combined turnover.

The KCA evaluates whether a concentration would significantly harm competition, particularly
in terms of creating or strengthening a dominant position in the market. This assessment considers

31 Law no. 08/1-056 (n18) art 21.
32 |pid, art 11.

3 lbid, art 13.

3 lbid, art 13. par. 2.
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factors like market shares, barriers to entry, and the effect on consumer choice and prices. A
company is considered to hold a dominant position in the market if its market share exceeds 40%.
This aligns with the EU’s approach, though Kosovo’s previous version of the law had set the
dominance threshold at 25%, reflecting a more stringent approach.®

Certain transactions are excluded from merger control under the LPC. These exclusions are
designed to avoid unnecessary regulatory oversight on transactions that are unlikely to significantly
impact competition. Excluded transactions include:

« Internal restructuring of a company, where there is no change in the overall market structure.

o Purchase of shares by financial institutions for resale, provided the buyer does not exercise

voting rights and sells the shares within 12 months (with an option for a 12-month extension
if the buyer proves they couldn't sell the shares within the original timeframe).

o Transfer of control during bankruptcy proceedings to a bankruptcy administrator or

liquidator, as governed by applicable insolvency laws.3®

These exclusions help streamline the process for certain types of transactions while focusing the
KCA's resources on those that may have a significant competitive effect. The KCA has the
authority to block a concentration or impose fines if companies fail to comply with the notification
requirements or if their merger threatens market competition. These fines can reach up to:

a) 1% of the total turnover of the involved enterprises for failure to notify.
b) 10% of the turnover for executing a prohibited concentration.®’

These penalties mirror those imposed by the EU's competition authorities, aiming to deter anti-
competitive practices. However, this approach raises questions about proportionality and its
relevance given Kosovo's economic context. Kosovo’s legal and economic context is different from
the EU, where the competition system is more mature and the market is larger.

4.2. Comparison with EU Merger Control Law

LPC and the EU Merger Regulation share several similarities in their objectives, structure, and
the procedures they establish for reviewing concentrations. However, there are also some
differences, particularly in the scope of implementation and the level of experience in merger
control. Below is a comparison based on the key elements:

4.2.1. Definition of Concentration

Both Kosovo’s LPC and the EUMR adopt a broad definition of concentration. They cover
mergers between previously independent companies, acquisitions of control through shares or
voting rights, and the establishment of full-function joint ventures. At first glance, the definitions
are closely aligned, reflecting Kosovo’s intention to harmonize its legislation with EU standards.

However, the two systems differ considerably in the depth of interpretation that accompanies
these definitions. The EU has developed more than three decades of case law and administrative
guidance clarifying what constitutes “control,” “decisive influence,” and the borderline between
cooperative joint ventures and genuine concentrations.* Kosovo, by contrast, lacks an equivalent

35 See OSMANAJ, E, & ZENJULLAHU, N: Prohibition of Abuse of Enterprises with a Dominant Position in the Market
According to the Competition Law in Albania and Kosovo, 2023, CoRE, p. 118.

% Law no. 08/1-056 (n18) art 11 par. 4.

37 bid, art 57 and 58.

% See Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings (the EC
Merger Regulation), art 3; See WHISH, R., & BAILEY, D. (2021). Competition Law (9th ed.). Oxford University Press. pp.
852-871.
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body of interpretative case law. While the legal text mirrors the EU rules, many practical scenarios
remain underexplored. For example, the EU has dealt extensively with situations involving
minority shareholdings, veto rights, cross-border joint ventures, and complex ownership
structures.®® Kosovo’s Competition Authority has had far fewer opportunities to develop similar
doctrines. Consequently, the interpretation of concentration concepts in Kosovo remains largely
legislative rather than practice-based, which limits predictability and depth of assessment.

4.2.2. Notification Requirements

Under the LPC, concentrations must be notified to the KCA if certain turnover thresholds are
met. Specifically, participants in a concentration must have a combined turnover exceeding €20
million internationally, and one participant must have a turnover of €1 million in Kosovo, or at
least two participants must have a combined turnover of €3 million in Kosovo.*® EU Merger
Regulation requires notification when the combined turnover of the parties exceeds €5 billion
worldwide, with at least two parties having a turnover of more than €250 million within the EU,
unless each of the parties achieves more than two-thirds of its turnover in one member state.** Both
Kosovo and the EU impose financial thresholds based on the turnover of the participants in a
concentration to determine whether a transaction should be reviewed by the relevant competition
authorities. The EU threshold for notification is considerably higher than Kosovo’s, reflecting the
scale and economic size of the EU market compared to Kosovo's. This also means that the number
of transactions requiring notification is higher in the EU due to its larger market.

The lower thresholds under the LPC make merger review accessible even for relatively small
transactions, which is appropriate given Kosovo’s smaller market structure. However, this also
raises questions about the balance between regulatory oversight and administrative efficiency. As
noted by Voélcker (2024), the EU’s original mandate in 1989 aimed to limit the Commission’s
competence to large transactions with clearly defined thresholds, yet over time, the Commission
developed practices such as “call-in” powers to review mergers below these thresholds.**This
demonstrates that while thresholds are essential for defining the scope of merger control, their
practical effect depends on procedural tools and enforcement experience. However, as highlighted
by Bradford, Jackson, and Zytnick (2018), the practical effects of these thresholds are not
determined solely by their numeric value. Their empirical study of over 5,000 mergers reported to
the European Commission between 1990 and 2014 shows that concerns about protectionism such
as systematically targeting non-E.U. acquirers were largely anecdotal and unsupported by
evidence. In fact, non-E.U. acquirers were statistically less likely to face challenges, emphasizing
that procedural rigor, neutrality, and institutional capacity are critical for fair enforcement.*®

A recent development in the EU illustrates the practical significance of thresholds and
jurisdiction: the Hllumina/Grail case (ECJ, 2024). lllumina, a US-based company, acquired Grail, a
start-up with no EU revenue. Since the transaction did not meet either the EU or any Member State
turnover thresholds, it was initially not subject to merger control review. Following a complaint,
several National Competition Authorities (NCAs) requested the European Commission to
intervene under Article 22 EUMR. The Commission accepted the referral and prohibited the

39 Ibid.

40 Law no. 08/1-056 (n18) art 15.

4 See von KOPPENFELS U. A fresh look at the EU merger regulation? The European Commission’s White Paper “Towards
more effective EU merger control”. Liverpool Law Review. 2015 Apr;36(1):7-31.

42 VOLCKER SB. Back to the future: Merger control outside the Merger Regulation. Common Market Law Review. 2024 Oct
1;61(5).

4 BRADFORD A, JACKSON JR RJ, ZYTNICK J. Is EU merger control used for protectionism? An empirical analysis. Journal
of Empirical Legal Studies. 2018 Mar;15(1), p. 165.
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transaction, also imposing fines for breaching the standstill requirement (“gun jumping”).
However, on appeal, the ECJ ruled that the Commission does not have jurisdiction to review
transactions referred by NCAs if they fall below the national thresholds of the referring Member
States. The judgment emphasizes that the scope of EUMR is intentionally limited by turnover
thresholds to balance legal certainty, enforcement efficiency, and predictability for businesses. The
ruling underscores the potential complexities of below-threshold transactions and highlights
alternative enforcement mechanisms, including the use of Article 102 TFEU or new national
thresholds introduced by Member States.** This case provides an important lesson for Kosovo
while lower thresholds capture more transactions, enforcement capacity and legal clarity are
equally critical to ensure effective merger control.

4.2.3. Exemptions and Exclusions

The LPC excludes certain transactions from merger control, including internal restructuring,
purchases of shares for resale by financial institutions (if certain conditions are met), and transfers
of control during bankruptcy proceedings. These exclusions aim to reduce unnecessary burdens for
transactions unlikely to affect competition.**The EU also has exclusions for certain transactions,
such as acquisitions that do not meet the turnover thresholds or transactions that are unlikely to
affect competition. Financial institutions' purchases of shares for resale and certain internal
restructuring are also exempt from review, as in the Kosovo LPC. Both regimes exclude certain
transactions from merger control, primarily to reduce regulatory burdens on transactions that are
unlikely to harm competition.**While the LPC aligns with EU principles, it remains more limited
in practice due to Kosovo’s smaller market and less frequent enforcement experience.

4.2.4. Fines and Penalties

Similar to the EU regulations, the LPC provides for fines for failing to notify concentrations or
for carrying out prohibited concentrations. Both frameworks allow for penalties up to 1% of
turnover for failure to notify and up to 10% for the realization of prohibited concentrations.
However, it is important to note that as of now, the KCA has not yet imposed a fine for executing
a prohibited concentration. It has only imposed fines for failure to notify, which can be up to 1%
of the total turnover of the involved enterprises.*’ This reflects Kosovo's relatively newer
experience in merger control enforcement.

The EU has a longer history of enforcement, with more cases involving the imposition of fines
for prohibited concentrations. However, as Koenig (2024) notes, even in the EU the vast majority
of fines remain well below the 10% turnover cap, which has attracted some criticism regarding
their deterrent effect.*® The EU’s well-established case law and more extensive experience in
merger control provide a more developed framework for the assessment of concentrations
compared to Kosovo.*® Kosovo has made significant progress in creating a legal framework for
competition protection. However, further steps are needed to achieve full alignment with the EU

4 Court of Justice of the European Union (ECJ). (2024). Illumina Inc. v. European Commission; Grail LLC v. European
Commission (Joined Cases C-611/22 P and C-625/22 P). ECLI:EU:C:2024.

4 Law no. 08/1-056 (n18) art 11 par. 4.

46 Council Regulation (EC) No 139/2004 (n38), art 3 par. 5.

47 Law no. 08/1-056 (n18), art 14.

48 Koenig C. Magnitude of Fines. Elgar Encyclopedia of Competition Law (Edward Elgar Publishing) [forthcoming]. 2024 Apr,
p.8.

49 For a general approach on European case law in merger control, see: CALLERMO, J: Case Law in European Merger Control.
International Review of Law & Economics, 2025, p. 1-9.
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acquis, which includes not only legislative harmonization but also improvements in the
implementation and enforcement of competition rules. The comparison highlights that Kosovo has
made substantial progress in adopting a framework that mirrors EU merger control, including
detailed procedures, thresholds, and sanctions. However, full alignment extends beyond legislation.
The effectiveness of the LPC depends critically on the operational capacity of the KCA and, in
particular, the functional status of the Competition Commission, the executive decision-making
body. Historically, the Commission has often been inactive due to delays in appointments, notably
during the periods 2013-2016, 2021-2022, and currently since 2024 following a member’s
resignation. This recurring non-functionality has directly limited the Authority’s ability to review
and enforce merger regulations, underscoring that, despite sound legal provisions, practical
implementation remains constrained. Institutional stability and continuity of the Commission are
therefore crucial for Kosovo to fully realize its merger control framework and achieve effective
convergence with EU practices.

V. THE ROLE OF THE KCA IN THE ASSESSMENT OF CONCENTRATIONS

The KCA plays a critical role in regulating concentrations and ensuring that competition is
protected. The KCA is an independent agency accountable to the Assembly of the Republic of
Kosovo, tasked with enforcing competition rules and overseeing the review of mergers and
acquisitions. KCA is independent in its operations, and any political or private interference is
prohibited to preserve impartiality.>® The organizational structure of the KCA consists of two main
bodies:

1. The Secretariat;

2. The Commission for Protection of Competition (CPC).%!

The Secretariat is the administrative body that provides professional support to the Commission

for Protection of Competition during its proceedings. The Secretariat includes:
The General Director-The Chief administrative officer who reports to the Commission. The
General Director manages the Secretariat’s overall operations, supervises the implementation of
Commission decisions, presents cases under investigation for decision-making, coordinates
primary and secondary legislation drafting in collaboration with the Commission, and manages the
KCA'’s finances and resources.

Legal and Administrative Department-This department develops staff policies and plans for
personnel management, coordinates legislation drafting, ensures compliance with EU legislation
and Kosovo’s laws, and prepares the budget with the Commission and the Directorates. >2
Market Surveillance Department-This department's primary mission is to maintain and restore
effective competition in the market. It supervises market activities through investigation
procedures, proposes corrective measures for anticompetitive practices, and manages unannounced
inspections of business premises. It also plays a key role in raising awareness about the role of
competition policy. The Market Surveillance Department has four divisions:

a) Division of Prohibited Agreements

b) Division of Dominant Position

c) Division of Concentrations

50 |bid, art 21.

51 Regulation N0.3-2018 on the internal organization and systematization of jobs and job description in the Secretariat of the
Kosovo Competition Authority. No. 207/18-02/13. Date 25.05.2018, art 4.

52 1bid, art 9-10.
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d) Division of Analysis, Methodology, and Exclusive Rights.*

The Commission is the primary executive body of the KCA, responsible for managing its
operations. It consists of five members, including the President, who is appointed by the Kosovo
Assembly upon the Government's proposal. Commission members and president must meet the
following criteria:

- They must be citizens of the Republic of Kosovo.

- They must hold a high qualification in law, economics, or a related field.

- They must have at least seven years of professional experience in their field.

- They must not have had conflicts of interest or direct involvement in enterprises within

Kosovo for a specified period.>*

The President of the Commission represents the KCA and coordinates its work, ensuring its
professional accountability. The Commission is responsible for initiating investigations, imposing
fines, approving or rejecting concentrations, and ensuring the effective restoration of competition.
It also promotes public awareness about market competition and cooperates with international
institutions on competition-related matters.>>The KCA's role is essential in ensuring that
concentrations do not harm competition or consumer welfare. The authority has the power to
approve or reject mergers and acquisitions based on their potential impact on the market. In cases
of prohibited concentrations, the KCA can impose fines. If a concentration is executed without
KCA approval or violates the prohibition on harmful concentrations, the KCA can impose a fine
of up to 10% of the global turnover of the participating enterprises for the previous financial year.

The penalty structure is designed to ensure that companies comply with competition laws. The
penalty for less serious infringements is capped at no more than 1% of the total turnover of the
preceding financial year, both in Kosovo and the EU. While this approach mirrors the EU’s legal
framework, it raises questions regarding its applicability in the context of Kosovo. Specifically, the
EU’s rules are designed for countries with more developed economies, whereas Kosovo’s economy
is relatively smaller. This discrepancy might raise concerns about whether the same penalty
structures are appropriate for Kosovo’s market size and economic realities. Kosovo’s smaller
economy may face challenges in absorbing such high fines, particularly for local companies with
more limited financial capacities. Therefore, it may be necessary to evaluate whether the same
penalty levels are entirely appropriate for Kosovo’s market size and economic realities.
Furthermore, the comparison to EU standards remains relevant as Kosovo continues to align its
legal framework with EU regulations in the process of integration. However, there is a need to
balance the ambition of harmonizing with EU standards with the practical considerations of
Kosovo’s market characteristics. From 2016 to august 2024, the KCA handled a total of 81
concentration cases. The number of cases handled has significantly increased in 2022, 2023, and
2024, likely reflecting higher economic activity and a growing number of concentrations in the
market. The periods of non-functioning of the KCA in 2013-2016 and 2021-2022 have influenced
the number of cases handled, as fewer cases were processed during those times.

In terms of decision outcomes, the KCA has approved a majority of the concentrations. Out of
the 81 cases, 71 were approved, which may raise questions about the perceived permissive
approach of the KCA. It is important to clarify that the high approval rate does not necessarily
indicate a lack of rigor in the assessment process. The KCA evaluates each concentration
thoroughly, and the high approval rate likely reflects that the majority of the cases did not present

% Regulation N0.3-2018 (n45), art 11.
5 Law no. 08/1-056 (n18) art 22-23.
55 Ibid, art 26.
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substantial risks to market competition. In these cases, the KCA determined that the concentrations
did not harm or distort effective competition, in line with its mandate to protect the competitive
process. While this high approval rate could be interpreted as a permissive approach, it is important
to note that the KCA carefully examines each concentration on a case-by-case basis. In instances
where there are concerns about potential anti-competitive effects, the KCA has initiated detailed
investigations. Out of the 81 cases, 8 required detailed investigations, with five still ongoing as of
2024 (see Table 1). This demonstrates the KCA’s proactive stance in investigating complex cases
and ensuring that concentrations do not negatively impact competition. Only one case has been
rejected, which indicates that the KCA has found very few concentrations to be harmful to
competition. Furthermore, only one case was fined for failing to notify a concentration in 2023,
underscoring the KCA’s focus on ensuring compliance with procedural requirements.

Table 1: Number of Concentration Cases Handled by the Kosovo Competition Authority
(2016-August 2024)

Number of

Cases Handled 1 2 3 4 4 2 10 31 24
Approval 1 2 3 4 4 2 8 28 19
Rejection - - - - - - - 1 -

A detailed

investigation

procedure has - - - - - - 2 1 5

been initiated

Imposition of i ) ) ) ) ) ) 1 -

a fine

Source: Prepared by the authors based on the decisions published on KCA's official website.

In the following sections, we will review some of the major cases for which a detailed
investigation procedure has been initiated, as well as the cases for which negative decisions or fines
have been imposed.

VI. CASES WITH DETAILED INVESTIGATION PROCEDURE
Case 1: The Acquisition of 100% of the Shares of "Kujtesa Net" LLC by "Devolli Corporation”
LLC

In Kosovo's telecommunications sector, "Kujtesa Net" LLC, a significant player in cable
services, has been acquired by "Devolli Corporation” LLC. The KCA raised serious concerns
regarding this transaction as it was completed without submitting the required notification as
mandated by the LPC. This notification is a legal obligation aimed at enabling the KCA to assess
the potential impact of the concentration on market competition and consumer interests.>

The transaction in question could have significant consequences for competition in the cable
telecommunications market. Specifically, the concentration of ownership could lead to a reduction
in competition, potentially resulting in higher prices and lower service quality for consumers. As
is known, the cable telecommunications sector in Kosovo is already concentrated, and market share
consolidation between major players could lead to a situation where only a few dominant

% Kosovo Competition Authority. Conclusion No.32/2024, Date 20.03.2023, p. 2-3.
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companies remain. This could create barriers to entry for new competitors and limit the potential
for sectoral development.

The KCA's investigation will focus on assessing the possible effects this concentration could have
on the competitive structure of the market. If the KCA determines that the transaction strengthens
a dominant position or reduces competitive dynamics, it may seek to block the transaction or, in
less severe cases, impose conditions that ensure competition is maintained.

Case 2: The Acquisition of Shares of Several Enterprises by "Artmotion LLC" and "Kujtesa Net
LLC"

In December 2022, the KCA initiated an investigation into the share acquisition transactions
between "Artmotion LLC" and "Kujtesa Net LLC". The KCA’s inquiry was triggered by
reasonable suspicions that these companies had acquired shares in several other enterprises without
submitting the required mandatory notifications, as stipulated by the LPC. The failure to notify
these acquisitions raises concerns, as such notifications are critical for the KCA to analyze the
potential effects on market competition. A key concern in this case is that the KCA suspects the
possibility of anti-competitive agreements or coordinated practices between the parties involved.
These may include agreements or actions that directly or indirectly affect market prices, control
over production and distribution, and allocation of market resources. Specifically, the KCA is
investigating whether these companies have colluded to fix prices, divide markets, or engage in
exclusionary practices that would harm competition in the relevant markets, which are primarily in
the telecommunications and cable sectors.>”

The potential anti-competitive agreements, if proven, could have detrimental effects on market
competition, especially in the cable telecommunications industry, which already faces challenges
from limited competition. For consumers, this could lead to higher prices, reduced service quality,
or fewer choices in the marketplace, as dominant firms may engage in practices that stifle
innovation or block new entrants. Additionally, smaller competitors might be forced out of the
market, further reducing the diversity of offerings available to consumers.

In its investigation, the KCA must carefully assess whether the share acquisitions were made
with the intent or effect of creating a dominant position in the market. Such a position could harm
the fair and free operation of competition by limiting the ability of other companies to compete
effectively. Moreover, this case underscores the importance of maintaining a competitive
environment in the telecommunications and cable markets, where market access is often already
difficult due to high entry barriers and existing monopolistic or oligopolistic structures. By
rigorously investigating these transactions and any suspected anti-competitive behavior, the KCA
plays a crucial role in safeguarding a competitive and fair marketplace. This investigation is a
critical step in ensuring that the market remains open to new players, that existing companies
compete on a level playing field, and that consumers' interests are protected.

Case 3: Acquisition of Shares of “Fiberlink” LLC by “Elektra” Telkos LLC

In March 2024, during a routine preliminary market investigation into Kosovo’s
telecommunications and cable services sector, the Kosovo Competition Authority (KCA) raised
concerns about a share acquisition transaction involving "Elektra” Telkos LLC and “Fiberlink"
LLC. The transaction in question involved the purchase of shares in "Fiberlink" LLC, a company
that operates within the telecommunications and cable services sector. The KCA found that this

57 Kosovo Competition Authority. Conclusion No.58/22, Date 20.12.2022, pp. 1-3.
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acquisition was completed without submitting the mandatory notification to the KCA, as required
under the Law on Protection of Competition (LPC). This failure to notify is significant because the
mandatory notification serves as a critical mechanism for ensuring that the KCA can examine the
potential effects of such acquisitions on market competition.®®

The KCA's concerns primarily revolve around the impact of this acquisition on the level of
competition in the relevant market. In markets like telecommunications, where competition is
already somewhat limited, reducing the number of independent competitors can have far-reaching
negative effects. When competition diminishes, consumers may face higher prices, reduced service
quality, and fewer choices in the marketplace. The transaction may also lead to the creation or
strengthening of a dominant position within the market, further diminishing the prospects for fair
competition and leaving consumers at a disadvantage. In its investigation, the KCA is assessing
whether this acquisition could significantly alter the competitive dynamics of the
telecommunications and cable services market in Kosovo. Specifically, the authority will evaluate
whether the concentration has the potential to reduce competition by enabling "Elektra” Telkos
LLC to hold excessive market power. A key concern is that this concentration could result in a
monopoly or an oligopoly, which would harm market efficiency, reduce innovation, and lead to
less favorable outcomes for consumers. This case illustrates the importance of regulatory oversight
in maintaining healthy competition in the telecommunications sector. By failing to submit the
mandatory notification, "Elektra™ Telkos LLC has raised significant concerns regarding market
concentration and its potential to harm consumers and competitors alike. The KCA's investigation
will be essential in determining the long-term impact of this transaction and whether any remedial
actions are necessary to preserve a competitive market environment.

Case 4: Acquisition of Shares in "NKL Limited" by "Balfin Group™

The acquisition of shares in NKL Limited by Balfin Group has raised significant concerns for
the KCA due to potential issues related to market concentration and compliance with legal
notification requirements. In this case, Balfin Group has acquired shares in NKL Limited, a
company that directly controls New Co Ferronikel L.L.C, which is involved in the mining and
processing of nickel. Given the size and scope of the transaction, the KCA has initiated a review
to ensure that the acquisition complies with the LPC and that the required concentration notification
was submitted to the KCA. In 2018, the KCA had previously approved the concentration involving
the acquisition of 100% of the shares in New Co Ferronikeli Complex LLC by NKL Limited, but
at that time, Balfin Group was not a shareholder in NKL Limited. The inclusion of Balfin Group
in this new transaction raises questions about their role in the current acquisition and whether it
creates any undue market effects or conflicts with the prior regulatory approval. This discrepancy
has led the KCA to scrutinize the transaction closely, especially since Balfin Group’s new
involvement could significantly alter the competitive landscape in the relevant markets.>® Key
Competition Concerns:

- The acquisition by Balfin Group could result in increased concentration within the relevant
market, which is especially critical in industries such as mining and processing, where high
barriers to entry and limited competition already exist. If the transaction results in the
creation of a dominant player, it could lead to the reduction of competitive pressures in the
market.;

% Kosovo Competition Authority. Conclusion No.28/24, Date 13.03.2024, pp. 1-3.
% Kosovo Competition Authority. Conclusion No.31/23, Date 17.03.2023, pp. 2-3.
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- The transaction involves the vertical integration of Balfin Group into a company that already
controls significant mining and processing operations (through New Co Ferronikel L.L.C).
This could potentially limit the ability of other companies to access necessary resources or
distribution channels, particularly if Balfin Group seeks to leverage its increased market
power to hinder competitors' access to critical inputs or markets;

- Given that Balfin Group is a large and influential conglomerate with significant control over
multiple sectors, including mining and retail, the acquisition may lead to the creation or
strengthening of a dominant market position;

- By not notifying the KCA about the acquisition, the parties involved potentially bypassed
an important regulatory step that allows the KCA to assess the impact of the transaction on
market competition. This failure could delay the KCA’s ability to monitor and regulate the
transaction effectively, leaving the market vulnerable to anti-competitive behavior.

The KCA'’s investigation is key to ensuring that the acquisition does not negatively affect market

competition or consumer welfare, thereby maintaining a fair and competitive environment in
Kosovo.

Case 5: Acquisition of Shares of "Spar Kosova JSC SHA™ by "Meridian Corporation SHPK"

In this case, we are dealing with an investigation by the KCA concerning a significant
transaction in the wholesale and retail sector in the Republic of Kosovo. It is suspected that
"Meridian Corporation™ LLC has acquired the shares of "Spar Kosova JSC" JSC. "Spar Kosova
JSC" JSC is engaged in the wholesale and retail trade of products in the Republic of Kosovo. KCA
has raised a reasonable suspicion that the transaction was carried out without submitting the
mandatory notification for the concentration, as required by the LPC.% Therefore, a detailed
investigative procedure has been initiated to analyze the potential impact of the transaction on
market competition. If the KCA finds no legal violations and determines that the transaction does
not harm competition, the investigation may be concluded. However, if violations are found, the
KCA may seek to block or modify the transaction to maintain fair competition in the market. The
KCA's investigation is a crucial step to ensure that large transactions in the retail sector do not
undermine fair competition. A careful and thorough analysis of the impacts of this transaction is
essential to preserve market integrity and protect consumer interests.

Case 6: Acquisition of Shares of "Kumanova Cable" SH.P.K by "AE Holdin" L.L.C

The KCA is investigating the acquisition of shares in Kumanova Cable SH.P.K by AE Holdin
L.L.Cé, as it suspects that AE Holdin did not notify the KCA of the transaction, as required by the
LPC.5%!

The LPC mandates that businesses notify the KCA of any concentration that could affect market
competition. Failure to submit the notification prevents the KCA from assessing the potential
impacts on market competition, making it more difficult to ensure that the market remains open
and competitive.

The KCA is concerned that the acquisition may reduce market competition by reducing the
number of competitors, potentially leading to a dominant position for AE Holdin, which could
harm the market. A detailed investigation has been initiated to evaluate the transaction’s impact. If
violations are found, the KCA may impose fines or corrective measures to maintain fair
competition.

60 Kosovo Competition Authority. Conclusion No.47/24, Date 13.05.2024, pp. 1-2.
61 Kosovo Competition Authority. Conclusion No.29/24, Date 13.03.2023, pp. 1.
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VII. NEGATIVE DECISION
Rejected Case: Acquisition of 100% of the Shares of "NET PLUS D.O0.O" by "MTS D.O.O"

After receiving the notification request regarding the acquisition of 100% of the shares of NET
PLUS D.O.0 by MTS D.0O.0, the KCA has initiated the procedure to evaluate this transaction. The
notification request was made because both parties involved in the transaction, MTS D.O.O and
NET PLUS D.O.0O, are registered companies in the Republic of Kosovo and operate in the sector
of providing internet and cable television services.%?According to the KCA’s assessment, this
transaction has the potential to create and reinforce a dominant position in the relevant market. The
KCA has reviewed the possible impact of the transaction and found that market concentration in
the area where these businesses operate is already high. The transaction would lead to an increase
in market concentration in this area, given the limited number of operators providing internet and
cable television services. Based on market analysis, the KCA has determined that high
concentration in this sector could restrict competition and harm consumers by creating a situation
where a limited number of operators have significant dominance. For this reason, the KCA has
decided to block the concentration involving NET PLUS D.0.0 and MTS D.O.O regarding the
acquisition of 100% of the shares of NET PLUS D.0.0. The KCA’s decision to block the
concentration is justified and supported by the market analysis. The decision aims to protect market
competition and ensure that consumers have access to high-quality services at reasonable prices.

VI1II. FINING DECISION
Fined Case: The company "MT D.O.0" has been penalized with a fine of €1,563,959

The KCA has found that MTS D.0.O has completed the acquisition of 100% of the shares in
four companies: VGN NET d.o.0, LIKA (IMPULS), P.P., RKDS-IMPULS, and HERC
INTERNATIONAL d.o.0. The KCA conducted a single procedure for all these transactions due to
the similarity in factual and legal circumstances, aiming to streamline the process and manage the
case more efficiently. The KCA determined that MTS D.O.O carried out these transactions without
submitting the mandatory notification for the concentration, as required by the LPC. This
constitutes a significant violation of competition protection rules and the legal procedure for
registering concentrations. MTS D.0.O has been fined €1,563,959.% This decision has been made
to ensure that businesses adhere to legal procedures and to prevent practices that could harm market
competition. The amount of the fine is significantly high, reflecting the seriousness of the violation
and the effort to compel businesses to comply with competition rules. Such fines are a tool to ensure
that all businesses follow legal procedures and to maintain a fair and open market. A positive aspect
of the case is the cooperation of MTS D.0O.0O with the KCA during the investigation and the timely
provision of the required documents.The KCA considered MTS D.0O.QO's cooperation with the
authority during the investigation as a mitigating circumstance, including the timely submission of
all requested documents. This cooperation helped expedite the investigative process and resolve
the case. This case serves as an important example of the application of competition protection law
and the impact of punitive measures in maintaining a fair and open market. The analysis of this
case highlights the importance of adhering to legal procedures and cooperating with authorities to
ensure a competitive and balanced market environment.

62 Kosovo Competition Authority. Decision No.114/23, Date 12.12.2023, pp. 2-3.
63 See Kosovo Competition Authority. Decision No.120/23, Date 18.12.2023, p. 1.
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IX. APPROVAL DECISION
Case 1: Acquisition of 100% of the Shares of "Hygea Hospital" by "American Hospital

This transaction involved the acquisition of a hospital established in Albania and has potential
implications for the healthcare market in both Albania and Kosovo. "American Hospital," based in
Albania, is involved in medical and health services, managing private hospitals and clinics,
including "American Hospital Kosova Sh.P.K." in Kosovo. "Hygea Hospital Tirana" is a hospital
in Albania owned by "Diagnostic and Therapeutic Center of Athens Hygeia SA," a Greek company.
Hygeia Tirana operates in Albania in the field of providing healthcare services. Hygeia Tirana does
not operate in Kosovo, although it has established a branch in Kosovo, "Hygea Hospital Tirana
Branch in Kosovo," which is solely for market research and public opinion surveys. "American
Hospital” S.A. has acquired 100% of the shares of "Hygea Hospital™ S.A., thus becoming the sole
owner of this hospital. The KCA has determined that the acquisition of "Hygea Hospital” by
"American Hospital” will not create a dominant position in Albania or Kosovo. The market
structure, post-concentration, will remain at similar levels, and competition in the market will not
be negatively affected. Considering that "Hygea Hospital" does not provide active services in
Kosovo and "American Hospital Kosova™ operates as a separate entity, the KCA assessed that this
transaction will not have a significant impact on the Kosovar market. According to the LPC, large
concentrations and acquisitions require mandatory notification to allow for the assessment of
potential market impact. In this case, the parties followed the necessary procedures and provided
the required information for evaluation. While the transaction price has been kept confidential, the
LPC and administrative guidance do not require price transparency for such concentrations unless
it is important for assessing market impact. The KCA has considered all circumstances of the case,
including the potential harmful weight on the concentration participants and the effects on
competition.%*The KCA’s assessment indicates that this transaction has been thoroughly reviewed,
and there are no indications of negative impacts on market competition. However, it is important
for the KCA to continue monitoring and evaluating the potential effects of concentrations in the
future. In conclusion, the KCA has approved the transaction involving the acquisition of "Hygea
Hospital” shares by "American Hospital," based on a detailed analysis of market impacts and
ensuring that competition remains unaffected. This case reflects the KCA’s commitment to
protecting competition and consumer interests by adhering to the standards and procedures set forth
in the LPC.

Case 2: Sale of Shares of “NLB” and “KBC” by Sava Re d.d. and NLB Vita d.d.

In this case, Nova Ljubljanska Banka (NLB) and KBC Insurance NV (KBC) decided to sell
their shares in the Slovenian joint life insurance venture, NLB Vita, to Sava Re, one of the three
largest insurance groups in the Adriatic region. Sava Re, a joint-stock company registered in
Slovenia, operates in Kosovo through various entities such as Illyria Sh.A., lllyria Life Sh.A., and
Ilyria Hospital Sh.P.K. The KCA has analyzed that NLB Vita does not have a branch in Kosovo
and does not have horizontal or vertical interactions with Sava Re entities in the Kosovar market.
The activities of the companies involved in this concentration are distinct and operate in different
markets. The KCA has concluded that there are no horizontal overlaps (in the same field of
insurance) or vertical effects (impact on a related sector) that could affect competition in the
Republic of Kosovo. Based on the examination of data and analyses, the KCA has determined that
this concentration will not result in negative effects on competition in Kosovo. None of the parties

64 Kosovo Competition Authority. Decision No 59/18, Date 15.08.2018, pp. 2-4.
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involved in the transaction has any direct impact on the Kosovar market that could lead to unusual
dominance or harm fair competition.%°Even though Illyria Hospital is registered, it currently does
not conduct the declared activities in Kosovo, and thus has no direct impact on the local market.
The KCA has approved the concentration, concluding that this transaction does not have any
negative effects on market competition in the Republic of Kosovo. The decision was made
considering the market structure and the potential impact of the concentration on the relevant
sectors. This decision illustrates the KCA’s commitment to protecting fair competition and
ensuring that international market developments do not harm consumer interests and competition
at the local level.

Case 3: Acquisition of 41% of Shares by Deutsche Lufthansa AG (Buyer) in Italia Trasporto Aereo
S.p.A. (Target) and the Ministry of Economy and Finance of Italy (Seller)

This case involved a transaction where Deutsche Lufthansa AG (DLH) acquired 41% of the
shares in Italia Trasporto Aereo S.p.A. (ITA), within the context of ITA’s privatization. DLH is
one of the largest airlines in Europe, operating services to over 320 destinations in 104 countries
with a fleet of more than 700 aircraft. ITA is a company established by the Italian government and
is active in the passenger air transport industry both nationally and internationally. DLH has
purchased 41% of ITA’s shares with the possibility of acquiring additional shares in the future and
obtaining special decision-making and veto rights. This transaction is part of ITA’s privatization
process, which has thus far been government-owned.®® The reason for the notification request to
the KCA is that the notifying party, DLH, provides air services in Kosovo. AKK has confirmed
that ITA does not currently offer air services in Kosovo and has no plans to do so in the future.
Therefore, this acquisition will not have a direct impact on competition in the Kosovo market. KCA
has analyzed that this transaction will not alter the horizontal (competition between similar
companies) or vertical (various links in the supply chain) structure in the Kosovo market. KCA has
also assessed that the transaction will not reinforce a dominant position for DLH in the Kosovo
market and will not have negative effects on competition in this market.%’In conclusion, this
transaction has been approved as it does not pose threats to competition in the Kosovo market.
Although DLH will become a significant shareholder in ITA and may have the opportunity to
increase its investment in the future, this is not expected to negatively impact competition in
Kosovo due to ITA's lack of direct presence in this market. Overall, this case illustrates how
competition analyses can assess potential impacts at various market levels and how privatization
policies and international investments can influence competition dynamics.

Case 4: Acquisition of 50% of Beta Pura by "Helix Beteiligungs GmbH" and "Agrana Sale &
Marketing"

This case involved the acquisition of 50% of Beta Pura GmbH by two related enterprises: Helix
Beteiligungs GmbH and Agrana Sale & Marketing (ASM). Helix Beteiligungs GmbH is a company
established under Austrian law and is involved in various fields. Similarly, Agrana Sale &
Marketing (ASM) is also established in Austria and has a registered subsidiary in Kosovo, Argana
Student Kosovo L.L.C, which primarily engages in the sale of sugar in Kosovo. Beta Pura GmbH
is a company registered in Austria, co-owned by Agrana Sale & Marketing and Amalgamated

8  Kosovo Competition Authority. Decision N0.20/2020, Date 02.03.2020, pp. 1-3.
8 Kosovo Competition Authority. Decision N0.42/24, Date 29.04.2024, pp. 2-3.
57 lbid, 4
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Sugar Company (USA).®8The notification of the concentration to the KCA was made because the
acquiring party has an indirect presence in Kosovo through sales, while the party that remains a
50% shareholder in the target company has subsidiaries registered in Kosovo. KCA has assessed
that the transaction does not affect any relevant markets and does not have negative effects on
competition in Kosovo. The participants in the concentration do not operate in the same sector in
Kosovo, and no changes in the competitive structure in this market are expected.®®In conclusion,
the transaction involving the sale of 50% of Beta Pura GmbH's shares does not negatively impact
competition in the Kosovo market. Given that Beta Pura is not active in Kosovo and the other
involved parties operate in different sectors within the Kosovar market, the overall effect is
minimal. The transaction is primarily guided by international frameworks and regulations, resulting
in negligible significance for competition in Kosovo.

Case 5: Acquisition of 100% of Braingroup AG by Netcetera Group AG

Netcetera Group AG, a software company registered in Switzerland that provides IT
development services for its clients, has acquired 100% of the shares of Braingroup AG, also a
Swiss-registered company, which offers financial software consulting and digital transformation
services. Since Netcetera Group AG operates in Kosovo and generates revenue through its
authorized distributors there, the transaction was notified to the KCA. This notification was made
to assess the potential impact of the concentration on competition in the Kosovar market.
According to the KCA's assessment, this transaction will not have negative effects on competition
in the Kosovar market. The KCA concluded this because the transaction does not enhance the
dominant position of Netcetera Group AG in the Kosovar market among economic operators or
consumers.”®This assessment is important to ensure that the new buyer does not unfairly benefit
from a strong position that could harm local market competition. This case underscores the
importance of evaluating the impacts of concentrations on local markets even when transactions
occur abroad. The KCA has conducted a careful assessment and concluded that this transaction
will not adversely affect market competition in Kosovo, thus ensuring that competition rules are
respected and consumer protection is upheld.

X. CONCLUSIONS

This paper has examined the role and impact of concentrations in the Kosovo market, focusing
on practical cases handled by the Competition Authority and the analysis of the regulatory
framework. Based on the findings, several important conclusions can be drawn:

e Concentrations, including mergers and acquisitions, represent an important mechanism for
the growth and consolidation of companies in Kosovo. They expand market influence but
simultaneously pose potential risks to fair competition.

e The legal framework on antitrust and concentrations in Kosovo is undergoing continuous
harmonization with EU standards.

e The KCA has increased its activity and investigative scope, especially in cases of failure to
notify concentrations, with the telecommunications and internet sectors showing recurring
challenges.

¢ While most concentrations were approved, KCA has also taken corrective actions, including
sanctions, which demonstrate a growing awareness of the need to enforce compliance.

8 Kosovo Competition Authority. Decision No 37/23, Date 14.04.2023, p.1.
8 1bid, 2-3.
0 Kosovo Competition Authority. Decision No 117/2023, Date 18.12.2023, pp. 1-3.
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Nevertheless, the enforcement of merger control in Kosovo has been hampered by periods of

inactivity within the Competition Commission, the KCA’s executive decision-making body.
Delays in appointments and recurring non-functionality have limited the Authority’s capacity to
assess concentrations effectively and consistently. This institutional weakness poses a challenge to
fully implementing the LPC and achieving the intended level of market oversight, which could
undermine the predictability and credibility of competition enforcement in Kosovo.
In conclusion, while concentrations are essential for economic development, their regulation and
oversight remain crucial to safeguard fair competition. Strengthening Kosovo’s legal and
institutional framework in line with EU standards, combined with active engagement by KCA, will
ensure a competitive, transparent, and sustainable market environment. Future studies should
expand comparative analyses between Kosovo and EU member states, focusing on the
effectiveness of enforcement mechanisms. Additionally, empirical research on the economic
impact of concentrations in Kosovo’s key industries could provide valuable insights for
policymakers and practitioners.
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ADMINISTRATIVNOPRAVNA ZODPOVEDNOST ZA UCAST
NA AKADEMICKOM PODVODE: FYZICKE A PRAVNICKE
OSOBY V SYSTEME SPRAVNEHO TRESTANIA

ADMINISTRATIVE LIABILITY FOR PARTICIPATION IN
ACADEMIC FRAUD: NATURAL PERSONS AND LEGAL
ENTITIES IN THE ADMINISTRATIVE PUNISHMENT
SYSTEM

Stanislava Sopkovd*

https://doi.org/10.33542/S1C2026-1-07

ABSTRAKT

Predkladany clanok sa zameriava na kriticku analyzu prdavnej upravy spravneho trestania
ucasti na akademickom podvode, ktory sa do slovenského pravneho poriadku zaviedol
novelizaciou zdkona o vysokych skolach v roku 2022. Osobitna pozornost' sa sustreduje na
odovodnenost’ primeranosti sankcnych mechanizmov, ktoré zdkon de lege lata upravuje, a to
najmd pri zohladneni vysky pokuty ukladanej za priestupok fyzickym osobam, ako aj
obmedzenym moznostiam individualizacie sankcie pri spravnych deliktoch pravnickych osob
a podnikajiicich fyzickych oséb. Clanok zdroveii poukazuje na zdsadné rozdiely v postaveni
tychto subjektov v spravnom konani, ato najmd v kontexte procesnych prav a zaruk pre
pachatelov deliktov. Kriticky tak reflektuje aj na absenciu jednotnej a systematickej pravnej
upravy spravneho trestania pravnickych osob v slovenskom pravnom prostredi a upozornuje na
rizika, ktoré ztoho vyplyvaju z hladiska dodrzania zdkladnych prav  judikovanych
rozhodovacou cinnostou Europskeho sudu pre ludské prava pri vyklade Europskeho dohovoru
o ochrane ludskych prav a zdkladnych slobéd. Cielom clanku nie je len reagovat’ na sucasné
znenie zdkona o vysokych Skolach, ale poskytnut navrhy de lege ferenda, ktoré by mohli
dopomact pri zefektivneni postupov spravnych orgdanov v konani.

ABSTRACT

The paper focuses on the critical analysis of the legal regulation of administrative penalties for
participation in academic fraud (including contract cheating and paper mills), which was
incorporated into the Slovak legal system by the amendment to the Higher Education Act in
2022. Particular attention is drawn to the grounds for the proportionality of the sanction
mechanisms regulated by the Act de lege lata, especially in the light of the value of the fines
imposed on natural persons for misdemeanors and the limited possibilities for the
individualisation of sanctions in the case of administrative offences committed by legal entities.
The article also points to fundamental differences in the status of these entities in administrative
proceedings, particularly in the context of procedural rights and guarantees for offenders. It
also critically reflects on the absence of a unified and structured legal regulation of
administrative punishment of legal entities in the Slovak legal environment and indicates the
risks that arise from that in terms of compliance with the fundamental rights recognised by the
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case law of the European Court of Human Rights and its interpretation of the European
Convention on Human Rights. The aim of this paper is not to only react to the current
legislation, but also to provide proposals de lege ferenda that could be helpful in improving the
efficiency of administrative bodies’ practices.

I. UVOD

V poslednych rokoch ¢oraz castejSie rezonuju v slovenskom akademickom aj spolo¢enskom
prostredi otazky Cestnosti a etiky vysokoskolského Stidia. ZvySeny zaujem verejnosti o tito
problematiku podnietil slovenského zakonodarcu k legislativnej reakcii na narastajici pocet
pripadov akademickych podvodov. V nadvdznosti na tieto podnety zdkonodarca v roku 2022
novelizoval zékon ¢. 131/2002 Z. z. o vysokych Skoldch a o zmene a doplneni niektorych
zékonov v zneni neskorsich predpisov (d’alej len ,,zdkon o vysokych §kolach*)?, ¢im rozsiril
diapazoén administrativnopravnej zodpovednosti za poruSovanie pravidiel akademicke;j
integrity. Novelizaciou bol do zdkona o vysokych skoladch zakotveny spravny disciplindrny
delikt akademického podvodu, ako aj nové skutkové podstaty priestupku a spravneho deliktu
ucasti na akademickom podvode. Uvedené skutkové podstaty pritom systematicky priamo
nadvidzuju na sprdvny disciplinarny delikt akademického podvodu a umoziuja
v administrativnom konani sankcionovat’ aj osoby stojace mimo akademickej obce, ktoré sa na
akademickom podvode podiel’ajt.

Akademicky podvod vo sfére verejného prava vSak nemozno povazovat’ za uplné novum,
ktoré by sa svojim premietnutim do zakonnej pravnej upravy vymykalo tradi¢nému pristupu
inych zdkonodarcov v eurdpskom priestore. Zakonné ukotvenie nachddza nielen v slovenskom
zékone o vysokych skolach, ale je sucastou pravnych poriadkov aj inych eurdpskych krajin,
a to napriklad Rakuskej republiky®, rskej republiky* ¢i Ciernej Hory®. Prave Cierna Hora sa
javi ako jedna z prvych krajin, ktord delikt akademického podvodu nezakotvuje len priamo
v zékone o vysokych $kolach®, ale prijala samostatny zikon o akademickej integrite, ¢im
flexibilnejsie reflektuje na pretrvavajuce formy poruSovania pravidiel akademickej integrity
a zdoraziiuje potrebu pre ich systematické celospoloéenské odsudenie.’

Predmetny zakon sa vztahuje na vSetkych ¢lenov akademickej obce ako aj na d’alSie osoby
stojace mimo akademického prostredia, ktoré ziskali vysokoskolsky titul® a zakazuje
akékol'vek formy plagidtorstva, autoplagiatorstva €i parafrazovania cudzich myslienok alebo
textov bez uvedenia ich povodného zdroja®. Clanok 12 tohto zdkona detailne vymedzuje aj
d’alSie formy porusovania akademickej integrity, medzi ktoré zarad’uje aj tzv. gifted authorship.
Predmetny pojem zahfiia najmé kupovanie vysokoskolskych prac (seminarnych, diplomovych,

Zakon €. 131/2002 Z. z. o vysokych $kolach a o zmene a doplneni niektorych zakonov v zneni neskorsich predpisov bol
novelizovany zakonom ¢&. 137/2022 Z. z., ktorym sa meni a dopliia zakon &. 131/2002 Z. z. o vysokych $kolach a o zmene
a doplneni niektorych zdkonov v zneni neskorsich prepisov a ktorym sa menia a dopltaju niektoré zakony.

Rakusky zakon o0 vysokych $kolach, oficidlne ako Universititsgesetz 2002 sowie Anderung des Bundesgesetzes iiber die
Organisation der Universitaten und des Bundesgesetzes uber die Organisation der Universitaten der Kiinste (NR: GP XXI
RV 1134 AB 1224 S. 111. BR: 6697 AB 6717 S. 690.), dostupné online z: <https://www.ris.bka.gv.at/ Dokumente/
BgblPdf/2002_120_1/2002_120_1.pdf>. [cit. 11.11.2025].

frsky zakon o kvalifikciach a zabezpeleni kvality (Vzdelavanie a odborna priprava) zroku 2012, oficidlne ako
Qualifications and Quality Assurance (Education and Training) Act 2012, dostupné online z:
<https://www.irishstatutebook.ie/eli/2012/act/28/enacted/en/print.html>. [cit. 11.11.2025].

Ciernohorsky zékon o akademickej integrite, ,,Law on Academic Integrity, The Official Register of Montenegro, No.
017/19%,d’alej ako ,,zakon €. 017/19 o akademickej integrite®, dostupné online z: <https://www.ucg.ac.me/skladiste/blog_6/
objava_159199/fajlovi/00-0202%20The%20Law%200n%20Academic%20Integrity.pdf>. [cit. 11.11.2025].

Respektive v obdobnom pravnom predpise, ktory upravuje vysoké Skolstvo a jeho organizaciu.

7 CALOVIC NENEZIC, Sanja — KRTOLICA, Milena — JELIC, Milica — SEKARIC, Suzana. Perceptions of Students and
Teachers of the University of Montenegro on Academic Integrity. In CEPS Journal 13 (2023) 3, s. 77. [online]. [cit.
12.11.2025]. Dostupné online z: <https://doi.org/10.26529/cepsj.1589>.

Clanok 1 zékona &. 017/19 o akademickej integrite.

9 Ibidem, ¢lanky 10 a 11.
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dizertacnych a d’alSich kategorii vedeckych ¢i literarnych diel), ako aj vyhotovovanie tychto
prac alebo ich ¢asti za inti osobu.!® Podla prislusnej pravnej tipravy je organom vyvodzujiucim
zodpovednost’ za poruSovanie pravidiel akademickej integrity Eticka rada ako organ menovany
a odvolavany vladou na funkéné obdobie $tyroch rokov.!

Obdobné zavedenie administrativnopravnej zodpovednosti o0s6b stojacich mimo
akademického prostredia aj v Slovenskej republike mozno preto vnimat’ ako vyznamny krok
smerujuci k ochrane jeho integrity limitovanim externych vplyvov na vysledky duSevnej
¢innosti vysokoskolskych Studentov. Napriek tomu, aktudlna prdvna uprava prirodzene
vyvolava otazky o odovodnenosti a primeranosti sankénych mechanizmov, ako aj obmedzene;j
moznosti ich individualizacie, vratane vysky pokut ¢i zohl'adnenia miery zavinenia pachatela
v priestupkovom konani. Zaroven, novoprijata zdkonna Uprava vyvolava impulz k potrebe
d’alsicho vedeckého badania, kedze vymedzenie spravneho deliktu pravnickych osob
a podnikajucich fyzickych os6b len Coraz viac zdoéraziiuje aplikacné vyzvy vyplyvajuce
z absencie jednotného, systematizovaného ramca, ktory by zabezpecoval uplathovanie
zékladnych zésad spravneho trestania aj v predmetnych pripadoch.

Cielom predkladaného prispevku je preto identifikovat’ vybrané problematické aspekty
pravnej Gpravy zodpovednosti za Gi€ast’ na akademickom podvode v zadkone o vysokych skolach
so zameranim na nesulad medzi zavaznostou protipravneho konania a zdkonom
predpokladanou sankciou. Osobitnd pozornost’ sa sucasne venuje aj SirSej otdzke potreby
systematizacie spravneho trestania formou v§eobecne zavizného pravneho kodexu. Mdze byt
absencia jednotného kddexu jednou z pricin disproporcionality a nedostatku pravnych zaruk pri
ukladani sankcii za ucast’ na akademickom podvode?

Za ucelom zodpovedania tychto otazok sa prispevok opiera o nasledujtice hypotézy:

1) Vyska hroziacej pokuty pri postihovani fyzickych 0sob z pachania priestupku i¢asti na
akademickom podvode je neproporcionalna.

2) Sucasnd pravna uprava zakona o vysokych Skolach v pripade priestupku Ucasti na
akademickom podvode dostatocne v konani nezohladiiuje subjektivnu stranku
skutkovej podstaty vo vzt'ahu k miere zavinenia pachatel’a, ¢im nediferencuje medzi
zavaznej$imi a menej zavaznymi formami pachatel’stva.

3) Absencia moznosti pouzitia zakona o priestupkoch na konanie o spravnych deliktoch
postavenie UCastnikov vo vztahu ku garancii prav a procesnych zaruk
v administrativnom konani, pricom kodifikovana pravna Uprava spravnych deliktov
moze tieto nepriaznivé nasledky zmiernit'.

Pri vypracovani predloZzeného prispevku su vyuZzité predovSetkym metddy pravnej analyzy,
teleologického vykladu, ako aj normativna a komparativna metdda, so zameranim na postdenie
stladu zdkonnej Gpravy s relevantnymi zdsadami spravneho trestania, a to najmé so zasadou
proporcionality a individualneho pristupu spravnych orgdnov k pachatelom pri ukladani
sankcii.

1. FYZICKE OSOBY AKO PACHATELIA PRIESTUPKU UCASTI NA
AKADEMICKOM PODVODE

Utast’ na akademickom podvode bola inkorporovand do zakona o vysokych s$kolach
prostrednictvom zavedenia skutkovej podstaty priestupku, ktorého sa v zmysle ustanovenia §
1081 ods. 2 pism. a) a pism. b) tohto zdkona moze dopustit’ kazda fyzick4 osoba, ktora pre iného

10 Ibidem, ¢lanok 12.
1 Ibidem, ¢lanok 13.
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vyhotovi alebo zabezpeci vyhotovenie zaverecnej, rigoréznej alebo habilitacnej prace alebo jej
Casti, pripadne propaguje, ponuka alebo sprostredkuje vyhotovenie zaverecnej, rigordznej alebo
habilitatnej prace &i jej Gastil?. Kym zavedenie predmetnej skutkovej podstaty do zakona
o vysokych skoldch mozno hodnotit’ kladne, ked’Ze poukazuje na zretel'ny zdujem zdkonodarcu
reagovat’ na narastajuci pocet porusovania zasad akademickej integrity, problematickym
aspektom sa z hl'adiska zachovania proporcionality v sprdvnom trestani preukazuje najma
vymedzenie subjektivnej stranky skutkovej podstaty spravneho deliktu vo vzt'ahu k sankcidm,
ktoré pachatel'ovi za protipravne konanie hrozia.

V kontexte ustanovenia § 3 zakona SNR ¢. 372/1990 Zb. o priestupkoch v zneni neskorsich
predpisov (d’alej len ,,zdkon o priestupkoch) na vyvodenie zodpovednosti pachatel’a postacuje,
ak je protipravne konanie (prip. omisivne konanie), ktoré napiiia materialne a formalne znaky
priestupku, spachané z nedbanlivosti. Uvedené sa uplatiiuje za predpokladu, ak osobitny pravny
predpis, v tomto pripade zdkon o vysokych Skolach, neustanovi, Ze pre naplnenie znakov
skutkovej podstaty sa vyzaduje pachatel'ov imysel.!3

Kedze zakonodarca v ustanoveni § 108l ods. 2 zdkona o vysokych Skolach explicitne
nevyzaduje pre spachanie priestupku ucasti na akademickom podvode umyselné konanie,
mozno dospiet’ k zaveru, Ze zodpovednost’ mozno vyvodit’ aj pri konani z nedbanlivosti. Na
druhej strane, z hl'adiska ucelu zakotvenia pravnej Gpravy v zdkone o vysokych skolach sa javi,
ze zékonodarca pri prijimani predmetného ustanovenia chcel postihovat’ predovsetkym také
fyzické osoby, ktoré vedome a zamerne vyhotovia zavere¢nu alebo kvalifikatni précu,
pripadne jej Cast, pre iné osoby, a to najmi s cielom dosiahnut’ ur€ity zisk. Stcasné znenie
zékona o vysokych skolach vSak vyslovne nevyzaduje, aby pachatel’ konal so zamerom
dosiahnut’ akykol'vek finan¢ny ¢i iny prospech alebo zvyhodnenie, pripadne aby mal vedomost’
o tom, Ze nim vyhotovené dielo bude skuto¢ne pouzité ako zaverecna alebo kvalifika¢na praca
inej osoby.

Napriek tomu, Ze ciel’ ako fakultativny znak zavinenia sa v rdmci pravnej Upravy spravnych
deliktov vyskytuje skor vynimo¢ne,* mozno sa domnievat’, ze v konkrétnom pripade by mal
byt vyslovne zohladneny v skutkovej podstate predmetného priestupku. Hoci je ucelom
ustanovenia § 3 zdkona o priestupkoch poskytnut’ spravnemu orgénu v konani ur¢iti mieru
flexibility, naymé s cielom zmiernit’ naroky na dokazovanie zavinenia pri menej zavaznych
spravnych deliktoch,® vyska pokuty, ktorda za dané konanie hrozi, tato vyhodu znacne
relativizuje. Prave vzhl'adom na prisnost’ sankcii by kritérium zavinenia malo byt reflektované
uz vsamotnych obligatérnych znakoch skutkovej podstaty priestupku. Tento rozpor je
evidentny aj napriek skutoCnosti, Ze zdkonodarca vo v§eobecnosti vychadza z premisy, podla
ktorej pachanie spravnych deliktov predstavuje nizs$iu mieru spolocenskej Skodlivosti ako
pachanie trestnych ¢inov, o sa prejavuje najma vo forme miernejSich sankcii, ktoré moézu byt
v spravnom konani ulozené.'® Tym vznikd zna¢ny nepomer medzi zdmerom, ktory by mal
zékonodarca pravnou normou sledovat’ a dopadom, ktory pravny stav de lege lata ma
v konkrétnych pripadoch sankcionovania na pachatel'ov daného priestupku.

V sulade s ustanovenim § 1081 ods. 3 zdkona o vysokych Skoldch je spravny organ
opravneny ulozit’ fyzickej osobe za dané protipravne konanie pokutu vo vyske od 10 000 do

12 Ustanovenie § 1081 ods. 2 zékona &. 131/2002 Z. z. o vysokych $kolach a o zmene a doplneni niektorych zédkonov v zneni

neskorsich predpisov.

13 Ustanovenie § 3 zdkona SNR ¢&. 372/1990 Zb. o priestupkoch v zneni neskorsich predpisov.

14 HORVAT, Matej. Pojem, predmet, systém a pramene spravneho prava trestného. In HAMULAKOVA, Zuzana — HORVAT,
Matej. Zaklady spravneho prava trestného. Bratislava : Wolters Kluwer, 2019, s. 33.

15 HORVAT, Matej. Zékon o priestupkoch. Vieobecna ast. In SREBALOVA, Maria a kolektiv. Zdkon o priestupkoch.
Komentar. Bratislava : C. H. Beck, 2020, s. 15-23.

16 HORVAT, Matej. Pojem, predmet, systém a pramene spravneho prava trestného. In HAMULCAKOVA, Zuzana — HORVAT,
Matej. Zaklady spravneho prava trestného. Bratislava : Wolters Kluwer, 2019, s. 22-27.
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50 000 eur. Pri recidive pachatel'a do dvoch rokov od pravoplatnosti rozhodnutia o spachani
priestupku mu moze byt ulozend pokuta vrozmedzi od 20 000 do 100 000 eur.!’ Prave
existencia mimoriadne vysokej spodnej hranice pokuty vyzaduje kriticku reflexiu jej
proporcionality vo vztahu k povahe a zavaznosti konania. Suma 10 000 eur v sucasnosti
predstavuje viac ako Sestnasobok priemerného mesaéného zarobku'®, o v praxi moze
predstavovat’ pre fyzicki osobu, ktord sa dopusti protipravneho konania ¢o i len
z nedbanlivosti, nielen neprimerant, ale az likvidaéni*® spravnu sankciu. Uvedené ustanovenie
tak v aplikacnej praxi vyrazne limituje priestor orgdnov verejnej spravy na individudlne
posudenie nevyhnutnosti a primeranosti ulozenia sankcie, ¢im determinuje aplikaény ramec,
v ktorom pri vykone svojich pravomoci nemdzu organy verejnej spravy plnohodnotne naplnit
poziadavku vyplyvajicu z ¢lanku 5 Odporacania Vyboru ministrov Rady Europy
CM/Rec(2007)7 o dobrej verejnej sprave, podla ktorej maji povinnost’ uplatiiovat’ opatrenia
zasahujuce do prav alebo zdujmov stikromnych oséb len v nevyhnutnom rozsahu potrebnom
na dosiahnutie Ziaduceho ciel'a?® a zdrzat' sa prijimania takych opatreni, ktoré by boli svojou
intenzitou povazované za neproporcionalne vzhladom na sledovany uéel?!. Napriek tomu, Ze
predmetné odporucanie nie je adresované zakonodarcovi, jeho vyznam spociva v nastaveni
Standardov vykonu verejnej spravy, ktorych dodrziavanie je v dosledku rigidnej zakonnej
upravy v aplikacnej praxi organov verejnej spravy znacne obmedzované.

Mozno predpokladat’, Ze zdkonodarca vtomto kontexte pocital surCitym korektivom
v podobe aplikacie ustanovenia § 11 ods. 1 zakona o priestupkoch, ktoré umoziuje spravnemu
organu ukladat’ fyzickym osobam okrem pokuty aj iné druhy sankcii. V aplika¢nej praxi vsak
prave pokuta predstavuje najéastej$ie vyuzivany sankény prostriedok v spravnom konani.??
Navyse, vzhl'adom na povahu protipravneho konania je zrejmé, Ze alternativne druhy sankecii,
ako napriklad zékaz ¢innosti?® &i zhabanie veci, v konkrétnych pripadoch spravidla nemozu
prichddzat’ do tvahy. Ulozenie primeraného druhu a vysky sankcie sprdvnym organom uz
v konani na prvom stupni je pritom smerodajné aj v pripade vyuZitia prava podat voci
rozhodnutiu riadny alebo mimoriadny opravny prostriedok. Ak ucastnik konania poda voci
danému rozhodnutiu rozklad, druhostupfiovy organ uz nemoze pristipit’ k zmene druhu ¢i
vySky sankcie uloZenej prvostupfiovym spravnym organom, ak nezisti Ziadne nové podstatné
skuto¢nosti.?* Praktickd realizacia zakonnej tUpravy tak vyznamne obmedzuje moznosti

17 Ustanovenie § 1081 ods. 3 zakona ¢. 131/2002 Z. z. o vysokych $kolach a o zmene a doplneni niektorych zdkonov v zneni

neskorsich predpisov.

Priemerna mesa¢nd mzda v Slovenskej republike za prvy Stvrtrok roku 2025 bola 1 518 eur. Dostupné online.

Napriek tomu, ze v slovenskom pravnom poriadku doposial’ nebola zavedena legalna definicia ,,likvida¢ného charakteru
pokuty*, podl'a uznesenia Ustavného sudu Slovenskej republiky méze byt’ za takii sankciu povazovana pokuta, ktord ma
potencial finanéne zlikvidovat’ subjekt, ktorému sa uklada, priCom je potrebné ju skiimat’ vzdy individuélne vo vztahu ku
konkrétnej osobe (fyzickej alebo pravnickej). Dokazné bremeno pri tom znasa dotknuty subjekt, ktory tvrdi, ze pokuta ma
likvidagny dopad na jeho majetkové pomery. K tomu bliZsie pozri: Uznesenie Ustavného siidu Slovenskej republike zo dita
11. decembra 2019, sp. zn. IV. US 147/2019.

Clanok 5 ods. 2 Odportcania Vyboru ministrov Rady Eurépy CM/Rec(2007)7 o dobrej verejnej sprave.

Clanok 5 ods. 3 druha veta Odporacania Vyboru ministrov Rady Eurépy CM/Rec(2007)7 o dobrej verejnej sprave.

2 HAMUL'AKOVA, Zuzana. Priestupkové pravo hmotné. In HAMULAKOVA, Zuzana — HORVAT, Matej. Zdklady
spravneho prava trestného. Bratislava : Wolters Kluwer, 2019, s. 104-105.

Zakaz ¢innosti je v zmysle ustanovenia § 14 ods. 1 zdkona SNR ¢&. 372/1990 Zb. o priestupkoch v zneni neskorSich
predpisov mozné ulozit’ len vtedy, ak tento zakon alebo osobitny pravny predpis, v danom pripade zékon o vysokych
Skolach, predmetnti sankciu explicitne umoziiuje pri konkrétnej skutkovej podstate daného priestupku. K tomu blizsie
pozri: VRABKO, Marian. Zakon o priestupkoch. Konanie o priestupkoch. In SREBALOVA, Miéria a kolektiv. Zdakon
o priestupkoch. Komentar. Bratislava : C. H. Beck, 2020, s. 70-75.

DUDOR, Ladislav — ANDOROVA, Petra. Niekol'ko uvah k uplatiiovaniu zasady reformatio in peius v spravnom konani.
In KOSICIAROVA, Sona. (ed.) Principy administrativnoprdvnej zodpovednosti — pravna tiprava a pravna prax. Trnava :
Pravnicka fakulta Trnavskej univerzity v Trnave, 2016, s. 14. Tu moZno konkrétne poukazat’ aj na ustanovenie § 82 zdkona
SNR €. 372/1990 Zb. o priestupkoch v zneni neskorsich predpisov, ktorym zakonodarca zasadu zakazu reformatio in peius
explicitne formuluje.
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individualizacie sankcie a vo vicSine pripadov vedie k ukladaniu financnych pokut sice
v zdkonom stanovenej, avSak neprimeranej vyske.

Ak uz zékonodarca pristapil k sankcionovaniu fyzickych osob za spachanie priestupku
ucasti na akademickom podvode, nedostatocne potom rozliSuje napriklad tie situdcie, ked’
fyzicka osoba poskytne jazykovl alebo Stylisticka korekturu textu, pripadne text pripomienkuje
¢i dopina o vlastné myslienky, a $tudent alebo Gcastnik rigorézneho ¢&i habilitaéného konania
tieto pripomienky priamo prevezme do svojho vlastného textu. Hoci je mozné predpokladat’, ze
takdto osoba mohla mat’ vedomost’ o Gcele dalSicho pouzitia jej textu, pripadne mohla
predvidat’, Ze sa svojim konanim dopusta priestupku, automaticky to neznamend, ze konala
s umyslom vyhotovit’ zaverecnu alebo kvalifika¢ni pracu pre tretiu osobu. Vzhl'adom na
nezvycCajne vysoku spodnu hranicu minimalnej financénej sankcie je vSak potrebné, aby
zékonodarca sankcionoval prave zavaznejSie formy protipravneho konania. Z tohto dévodu
mozno aktudlne vymedzenie subjektivnej stranky skutkovej podstaty predmetného spravneho
deliktu povazovat za neproporciondlne a potencidlne neprimerané k zavaznejSim formam
participécie na vypracovani zaverecnych alebo kvalifika¢nych prac.

Nemozno vsak opomenut, ze podla ustanovenia § 12 ods. 1 zakona o priestupkoch st
spravne organy povinné prihliadat’ nielen na sposob spachania priestupku, jeho nésledky a
okolnosti, ale aj na osobu pachatela, mieru jeho zavinenia a pohnutky, ktoré ho viedli
k protipravnemu konaniu.?® Napriek tomu mozno v aplikatnej praxi predpokladat, Ze
rozhodujicim spdsobom bude prevladat’ ukladanie financnych pokt, a to najmi vzhl’'adom na
obmedzeny rozsah aplikovatel'nych alternativnych sankcii. V stilade so zdsadou zakonnosti pri
ukladani sankcii nemdze spravny organ ulozit’” pokutu nizSiu, ako je zdkonom stanovena
minimdlna hranica, teda vo vySke 10000 eur, ¢o v konkrétnych pripadoch bude viest
k porusovaniu zasady proporcionality.

Ustanovenie vysky pokuty pre fyzicku osobu v priestupkovom konani v rozpiti od 10 000
do 50 000 eur predstavuje v slovenskom pravnom prostredi vynimoc¢ny stav. Zatial' co zakon
o priestupkoch vo v§eobecnosti neumoziuje spravnemu organu ulozit’ v konani sankciu vyssiu
ako 3 319 eur (prikladom mozZno uviest’ priestupok na useku podnikania podl'a ustanovenia §
24 ods. 2 tohto zakona), osobitné pravne predpisy obsahuji rézne pristupy k ur¢ovaniu vysky
pokat, vratane odlisnych mechanizmov ich vypoétu alebo stanovenia ich maximalnej hranice.?®
Rozmedzie vysky pokuty v rozsahu, v akom je upravené v ustanoveni § 1081 ods. 3 zakona
o vysokych Skolach, predstavuje v slovenskom pravnom poriadku skor vynimocné rieSenie,
ktoré svojou prisnost'ou vycnieva spomedzi beznych sankénych mechanizmov.

Navzdory uvedenému vSak predmetny pristup zdkonodarcu predstavuje len d’al§iu z obvykle
pertraktovanych tendencii veducich k sprisnovaniu sankénych mechanizmov v oblasti
spravneho trestania, ku ktorej dochadza aj napriek absencii ich dostatoéného oddvodnenia.?’
Obdobnt perspektivu zaujal zdkonodarca aj v pripade priestupku ucasti na akademickom

25
26

Ustanovenie § 12 ods. 1 zékona ¢. 372/1990 Zb. o priestupkoch v zneni neskorSich predpisov.

Konzistentne s uréenim hornej hranice pokuty v ramci zakona SNR ¢. 372/1990 Zb. o priestupkoch v zneni neskorsich
predpisov pristupuje zakonodarca napriklad aj k ustanoveniu hornej hranice pokuty v pripade priestupku porusenia
povinnosti dodrziavat’ ml¢anlivost’ podl'a ustanovenia § 18 v spojeni s ustanovenim § 32 ods. 1 zakona ¢&. 297/2008 Z. z.
o ochrane pred legalizaciou prijmov z trestnej ¢innosti a o ochrane pred financovanim terorizmu a o zmene a doplneni
niektorych zdkonov v zneni neskorSich predpisov, pricom v zmysle ustanovenia § 32 ods. 2 tohto zakona zakonodarca
umoziuje ulozit’ fyzickej osobe za predmetné protipravne konanie pokutu totozne do vysky 3 319 eur; spodnt1 hranicu pri
tom zakon neustanovuje vobec. Podobne: HAMULAKOVA, Zuzana. Priestupkové pravo hmotné. In HAMULCAKOVA,
Zuzana — HORVAT, Matej. Zaklady spravneho prava trestného. Bratislava : Wolters Kluwer, 2019, s. 104.

MOLITORIS, Peter. Vztah medzi zdkonnost'ou a pripustnostou dokazov vo veciach spravneho trestania. In Studia luridica
Cassoviensia, ¢. 1, roc¢. 6, 2018, s. 34. [online]. [cit. 18.11.2025]. Dostupné online z: <https://sic.pravo.upjs.sk/files/4
molitoris - vztah medzi_zakonnostou a pripustno.pdf>.
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podvode, k comu je mozno dospiet najmid poukazanim na strohost dovodovej spravy
k noveliza¢nému navrhu zakona o vysokych §kolach?.

V zéavere tejto Casti povazujeme za potrebné zddraznit’, Ze zdkonom ustanovené rozpétie
pokuty pri priestupku ucasti na akademickom podvode mozno vnimat’ ako neprimerané, najma
ak sa zohl'adni moznost’ nedbanlivostného zavinenia ¢i absencia ciel’a pachatel’a. Odporucame,
aby zdkonodarca zvazil doplnenie skutkovej podstaty priestupku o imyselné konanie
a vyslovné zakotvenie ciel'a pachatel’a, ¢im by sa eliminovalo riziko postihu osob, ktoré sa na
akademickom podvode podielali bez vedomého zdmeru. Zaroven odporacame znizit’ zdkonom
stanoveni spodnu hranicu pokuty alebo alternativne zvazit' jej Uplné odstranenie, ako to
umoziuju aj iné¢ osobitné pravne predpisy v oblasti priestupkového prava, na ktoré sme
poukazali hore v texte.

Z tohto dovodu navrhujeme, aby zékonodarca zvazil novelizaciu ustanovenia § 1081 ods. 2
zékona o vysokych Skolach v nasledujicom zneni:

., Fyzicka osoba sa dopusti priestupku, ak v umysle ziskat majetkovy prospech pre iného

a) vyhotovi alebo zabezpeci vyhotovenie zdverecnej, rigoroznej alebo habilitacnej prace
alebo jej cast, alebo

b)  propaguje, ponuka alebo sprostredkuje priamo alebo nepriamo vyhotovenie zdverecnej,
rigoroznej alebo habilitacnej prace alebo jej casti; to plati, aj ak nasledkom nie je
akademicky podvod. “

III. SPRAVNE TRESTANIE PRAVNICKYCH OSOB A PODNIKAJUCICH
FYZICKYCH OSOB PRI UCASTI NA AKADEMICKOM PODVODE

Zakon o vysokych Skolach ustanovenim § 1081 zavadza do pravneho poriadku okrem
priestupkovej zodpovednosti fyzickych osob za ucast na akademickom podvode aj
administrativnopravnu zodpovednost’ pravnickych os6b a podnikajucich fyzickych osob.
Rovnako ako v pripade fyzickych o0sob, aj v pripade vyssie uvedenych subjektov je protipravne
konanie posudzované podl'a totoznej skutkovej podstaty, ktora spravidla postihuje vyhotovenie,
sprostredkovanie alebo propagovanie zavereénych alebo kvalifikaénych prac pre inti osobu.?
Ciel'om uvedeného ustanovenia je rozsirit’ administrativnu zodpovednost’ na subjekty, ktoré sa
systematicky podielaji na narGSani akademickej integrity, pricom tak konaju za ucelom
dosiahnutia majetkového zisku. Tymto subjektom je spravny organ v zmysle ustanovenia §
1081 ods. 3 zékona o vysokych Skolach opravneny uloZit’ pokutu v rozsahu od 10 000 do 50 000
eur.®

Z pohl'adu spravnopravnej teorie, ale aj z hl'adiska aplikacnej praxe, vznikaju zakotvenim
ustanovenia § 1081 ods. 1 a ods. 3 tohto zakona viaceré problematické aspekty, ktoré opitovne
poukazuju na disproporcionalitu prdvnej upravy anedostatky pri sprdvnom trestani
pravnickych osdb ako takych.

V prvom rade je potrebné zdoraznit, Ze zakonodarca pri vymedzeni rozmedzia vysky pokuty
nediferencuje medzi jednotlivymi subjektami protiprdvneho konania, a oproti fyzickym
osobam prakticky neupravuje odlisné kritéria ¢i mechanizmy pre uloZenie pokuty pachatel'om,
ktori st pravnickymi osobami alebo podnikajicimi fyzickymi osobami. Vyska pokuty je pre
obidva druhy subjektov totoznd, a to napriek tomu, Ze ekonomické postavenie pravnickych
0s0b sa oproti fyzickym osobam v zasadnej miere odliSuje.

28 Dovodova sprava k zakonu & 137/2022 Z. z., ktorym sa meni a dopiiia zikon &. 131/2002 Z. z. o vysokych $kolach

a 0 zmene a doplneni niektorych zdkonov v zneni neskorsich prepisov a ktorym sa menia a doplinaji niektoré zakony. [cit.

20.08.2025]. Dostupné online z: <https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?DocID=505390>.

Ustanovenie § 1081 ods. 1 zdkona ¢. 131/2002 Z. z. o vysokych $kolach a o zmene a doplneni niektorych zakonov v zneni

neskorsich predpisov.

30 Ustanovenie § 1081 ods. 3 zékona ¢&. 131/2002 Z. z. o vysokych $kolach a o zmene a doplneni niektorych zakonov v zneni
neskorsich predpisov.
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Na druhej strane, zakon o vysokych Skolach v ustanoveni § 1081 ods. 3 poskytuje spravnym
orgdnom len vyrazne limitované moznosti individualizacie sankcie vo vztahu ku konkrétnej
pravnickej osobe. Napriek tomu, Ze podl'a ustanovenia § 1081 ods. 4 tohto zakona su spravne
organy povinné pri ukladani sankcie zohl'adnit’ povahu protipravneho konania, zdkonodarca
neustanovuje povinnost prihliadat’ na individualne pomery konkrétnej pravnickej osoby ani na
jej ekonomicku silu. Individualizacia sankcie sa v kone¢nom dosledku mdze prejavit’ vylucne
ur¢enim konkrétnej vysky pokuty v ramci zdkonom stanovené¢ho rozsahu, ked’ze pokuta
predstavuje jediny druh sankcie, ktory mozno pravnickej osobe za dané protipravne konanie
ulozit’.

Navyse, na rozdiel od pravnej tpravy v zakone o priestupkoch, ktora v sulade s ustanovenim
§ 11 ods. 3 umoziuje spravnemu organu upustit od potrestania pachatela!, pri
administrativnom trestani pravnickych osob si spravny organ musi vystacit’ s taxativnym
vypoctom sankcii, ktoré ustanovuje osobitny pravny predpis. V kontexte zakona o vysokych
Skoléch je v sucasnosti jedinym druhom sankcie pokuta. Urcity ,,materialny korektiv* zdkona
o priestupkoch, ktory umoziiuje spradvnemu organu prihliadat na konkrétne okolnosti
protipravneho konania, nie je v danom pripade aplikovatel'ny ani analogicky, ked’ze spravny
organ pri prejednavani a rozhodovani o spravnych deliktoch pravnickych osob disponuje
diskreciondlnou pravomocou, ktora by mu umoznila protiprdvne konanie nepotrestat’, len
vtych pripadoch, ak to konkrétny pravny predpis explicitne formuluje a dovoluje.*?
Rozptylenost’ nejednotnej pravnej Gpravy, ktorti nezocel'uje ziadny jednotny kodex, je potom
mozné preklenut’ len podrobnou a vyCerpavajucou pravnou upravou v kazdom osobitnom
zéakone.

Vzhl'adom na povahu protipradvneho konania vymedzeného v ustanoveni § 1081 ods. 1
zékona o vysokych Skolach je namieste zvazit', ¢i by nebolo u¢innejsie doplnit’ do predmetného
ustanovenia aj iné druhy sankcii, ktoré by mali potencial byt’ pre pachatel'ov odstraSujucejsie.
Ako vhodnou alternativou k pokute sa javi sankcia zakazu Cinnosti, ktora patri medzi druha
najéastejsie ukladant sankciu v rAmci spravneho trestania pravnickych osob.

Zaroven je vSak potrebné upozornit’ aj na zavaznejsi dopad tejto sankcie na Zivot pravnicke;j
osoby ako takej. Sankcia zdkazu Cinnosti predstavuje obrovsky zasah do prav konkrétnej
pravnickej osoby a jej podnikatel'skej ¢innosti,® pric¢om by v kone¢nom désledku mohol byt
jej dopad na pravnickl osobu likvidacny. Z tohto dévodu je potrebné dosledne pristupovat’ k
urcovaniu miery proporcionality pri jej ukladani tak, aby sledovala svoj ucel a zamedzila by
moznosti opakovaného protipravneho konania.® Ked'Ze zakonodarca v ustanoveni § 1081 ods.
3 zékona o vysokych Skolach uz de lege lata reflektuje na recidivu pachatel’a zvySenim sadzby
pokuty v rozpiti od 20 000 do 100 000 eur, prave v uvedenych pripadoch by bolo efektivne,
aby spravny organ disponoval moznost’ou ulozit’ pravnickej osobe alternativne sankciu zakazu
¢innosti.

V tomto ohl'ade nemozno opomenut, ze nepostacuje, ak zdkonodarca zakotvi dany druh
sankcie v rdmci ustanovenia § 1081 ods. 3 zakona o vysokych Skolach, ale zaroven musi urcit
trvanie zadkazu Cinnosti, inak by bola sankcia prakticky nevykonateI'na. Dvojrocny Casovy usek,
pocas ktorého méze dojst’ k recidive, je uz v predmetnom ustanoveni obsiahnuty, priCom ho
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Ustanovenie § 11 ods. 3 zakona SNR ¢. 372/1990 Zb. o priestupkoch v zneni neskorsich predpisov.

MASLEN, Michal. Povinnost’ dokazovania ako princip a pravna uprava spravneho trestania. In: Prestupky a izeni o nich
z pohledu teorie a praxe. Sbornik z mezindrodni védecké konference konani dne 4. rijna 2013. Praha : Policejni akademie
Ceské republiky, 2014, s. 161.

3 HORVAT, Matej. Administrativnoprévna zodpovednost pravnickych oséb. Bratislava : Wolters Kluwer, 2017, s. 142.

34 Ibidem, s. 143.

35 Ibidem, s. 144.
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mozno povazovat’ za primerany, a to najmé vzhl'adom k samotnej zdvaznosti uz opakovaného
protipravneho konania.*

Absenciou subsidiarity akéhokol'vek procesnopravneho predpisu, ktory by bol v konani
aplikovatel'ny a zna¢nou roztrieStenost’ou pravnej upravy spravnych deliktov, moze dochadzat’
pri rozhodovacej ¢innosti spravneho organu k zavaznym nedostatkom vedticim k nejednotnosti
postihovania pravnickych oséb a podnikajicich fyzickych osob.®” Z totozného predpokladu
pritom vychadzal aj cesky zdkonodarca pred prijatim zakona ¢. 250/2016 Sb. o odpovédnosti
za prestupky afizeni o nich, ktorym nahradil dovtedajSiu pravnu Upravu so zamerom
zjednotenia spravneho trestania fyzickych a pravnickych osob, atym naplnenia svojich
medzindrodnych zavizkov vyplyvajucich z prdva Eurdpskej Unie, medzindrodnych zmlav
a judikattry Eurépskeho sudu pre l'udské prava.®

Na potrebu systematického pristupu zakonodarcu k sankcionovaniu pravnickych o0sob
a podnikajucich fyzickych os6b poukazuje aj Matej Horvat, ktory identifikuje absenciu
jednotného pristupu zédkonodarcu ako jednu z hlavnych prekazok k naplneniu principov
spravneho trestania.®® Tuto ulohu pri sprivnom trestani nedokaze nahradit’ ani spravny
poriadok®® ako vseobecny procesnopravny predpis spravneho konania, kedZe svojim
charakterom nielen, 7e nereflektuje na nevyhnutné kritérid v pozadovanom rozsahu,*! ale
sucasne sa v zmysle ustanovenia § 1081 ods. 6 zakona o vysokych Skolach na konanie
o spravnych deliktoch podl'a tohto zikona subsididrne vobec nevztahuje.*? Napriek tomu, Ze
zakonodarca ustanovenim § 1081 ods. 4 zdkona prikazuje sprdévnemu organu pri ukladani
sankcii zohl'adnit’ zavaznost, sposob, dizku anasledky protipravneho konania, pripadne
reflektovat’ na recidivu pachatela & porusenie viacerych povinnosti,*® nie je mozné
konStatovat, Ze pachatelovi budi zvolenym spdsobom zarucené vSetky imanentné prava
a procesné zaruky v konani.

Zuzana Hamul'dkova zarovenl upozoriiuje, Ze spravne delikty pravnickych osob
a podnikajucich fyzickych osoéb napliiaji v slovenskych pravnych predpisoch predovietkym
tretie, pripadne druhé engelovské kritérium®*, a to najmi s ohl'adom na prisnost’ hroziacich
sankcii, a je preto potrebné¢ ich v Slovenskej republike na ucely Europskeho dohovoru
o ochrane T'udskych prav a zakladnych slobdd (d’alej len ,,Eurdpsky dohovor*)* povazovat za

3%  Zakonodarca vo vSeobecnosti povazuje opakované protipravne konanie za zdvaznej§ie, ¢o sa primerane odzrkadl'uje

v prisnejsich sankcidch, ktoré za recidivne konanie umoziuje prislusnym organom ukladat. Zaroven je vSak na mieste
zdoraznit, ze pravne predpisy najCastejSie upravuju tito dobu v trvani len jedného roka. K tomu pozri napriklad:
ustanovenie § 50 ods. 4 zakona SNR €. 372/1990 Zb. o priestupkoch v zneni neskorsich predpisov alebo ustanovenie § 98
ods. 2 zakona ¢. 440/2015 Z. z. o $porte a o zmene a doplneni niektorych zakonov v zneni neskorsich predpisov. Podobne:
HAMULAKOVA, Zuzana. Priestupkové pravo hmotné. In HAMULAKOVA, Zuzana — HORVAT, Matej. Zdklady
spravneho prava trestného. Bratislava : Wolters Kluwer, 2019, s. 104.

HAMULAKOVA, Zuzana. Zodpovednost’ pravnickej osoby a podnikajucej fyzickej osoby za spravny delikt — subjekty
ako pachatelia, liberacia, prechod zodpovednosti. In HORVAT, Matej (ed.). Zakon o priestupkoch — navrh hmotnopravnej
upravy. Bratislava : Pravnicka fakulta Univerzity Komenského v Bratislave, 2023, s. 41.

3 VETESNIK, Pavel. In JEMELKA, Lubo% — VETESNIK, Pavel. Zikon o odpovédnosti za prestupky a Fizeni o nich. Zakon
o nékterych prestupcich. Komentar. Treti vydani. Praha : C. H. Beck, 2025, s. 45-67.

HORVAT, Matej. Administrativnopravna zodpovednost pravnickych oséb. Bratislava : Wolters Kluwer, 2017, s. 59-60 a s.
70.

Zakon €. 71/1967 Zb. o spravnom konani (spravny poriadok) v zneni neskorsich predpisov.

HORVAT, Matej. Administrativnopravna zodpovednost pravnickych oséb. Bratislava : Wolters Kluwer, 2017, s. 59.
Ustanovenie § 1081 ods. 6 Zakona ¢. 131/2002 Z. z. o vysokych skolach a o zmene a doplneni niektorych zdkonov v zneni
neskorsich predpisov.

Ustanovenie § 1081 ods. 4 Zakona ¢. 131/2002 Z. z. o vysokych skolach a o zmene a doplneni niektorych zdkonov v zneni
neskorsich predpisov.

Na tcely aktivacie ¢lanku 6 Eurdpskeho dohovoru o ochrane I'udskych prav a zakladnych slobdd postacuje, ak delikt splni
¢o i len jedno z engelovskych kritérii, aby sa povazovalo za ,.trestné obvinenie*.

Eurdpsky dohovor o ochrane I'udskych prav a zakladnych slobod v zneni dodatkovych protokolov.
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trestné obvinenie“.*® K obdobnému zaveru sa priklafia aj Radomir Jakab, ktory poukazuje na
represivnu povahu ukladania sankcii pri pachani spravnych deliktov pravnickymi osobami
a podnikajucimi fyzickymi osobami. Odkazuje pri tom najma na zavaznost’ hroziacej sankcie,
najma pokuty, ktord sa v pripade predmetnej kategorie subjektov moze pohybovat’ az do vysky
niekol’ko miliénov eur.*’

Judikatira Eurdpskeho sudu pre ludské prava uz v sucasnosti poskytuje uceleny
a systematicky ramec pre posudzovanie deliktov podl'a ¢lanku 6 Eurépskeho dohovoru. Tymto
sposobom umoznuje ¢lenskym Statom jednak urcit’, ¢i sa konkrétny delikt posudzuje v zmysle
predmetného clanku, a ak &no, tak ¢i patri pod jeho civilnopravnu alebo trestnopravnu vetvu,
a jednak ponuka jasné usmernenia pre Clenské Staty o tom, aké prava musia byt’ ucastnikom
konania v zavislosti od charakteru deliktu zaru¢ené.*® Zabezpeéenie tychto prav pritom nemoze
mat’ len Cisto formalny charakter, ale musi pre pachatel’'ov deliktov vytvarat’ fakticki moznost’
tieto prava v konani uplatiiovat’. Na zdklade uvedeného mozno dospiet’ k zaveru, Ze Slovenska
republika si pri pravnej Uprave de lege lata nedostatone plni svoje pozitivne zavizky
vyplyvajlice z Eurépskeho dohovoru. Zo znenia zdkona o vysokych Skolach totiz spradvnemu
organu nevyplyva explicitnd povinnost' zabezpecit' obvinenému vSetky zakladné prava v
konani. Prikladom mozno uviest’ pravo obvineného na obhajobu v konani, pravo na timo¢nika
alebo uplatnenie zasady prezumpcie neviny, ktoré su neoddelitelnou sucastou v konaniach
o trestnych veciach v zmysle ¢lanku 6 Eurdpskeho dohovoru. Vzniknutd pravnu medzeru je
mozno v urcitych ohl'adoch vyplnit’ analogickym pouzitim institatov trestného prava, a to aj
napriek skuto€nosti, Zze pouzivanie analdgie vo veciach trestania by malo pri aplikécii prava
predstavovat’ moznost’ ultima ratio®® a zdkonodarca by mal uprednostnit’ explicitnii pravnu
upravu, ktord minimalizuje riziko vydavania nezakonnych rozhodnuti orgdnmi verejnej spravy.

Ako ,,odrazovy mostik* pre rekodifikaciu spravnych deliktov v Slovenskej republike moze
pritom posluzit’ aj sicasna podoba slovenského zdkona o priestupkoch, ktord sa doposial
preukazuje ako najkomplexnejSi zakon podielajlici sa na zabezpeCeni garancie prav
a procesnych zaruk pre pachatela v konani o priestupku v porovnani s ostatnymi zdkonmi
upravujicimi spravne delikty, ktoré obsahuju nanajvys ¢iastkovia pravnu upravu.>°

Pozitivne preto mozno vyzdvihnat' aj niekol'’koroéné snahy akademickej obce o vzbudenie
zdujmu zo strany zédkonodarcu o zasadné ,,prekopanie zdkladov* spravneho trestania tak, aby
spiiialo naroky kladené na &lenské $taty Rady Eurépy élankom 6 Eurépskeho dohovoru, &im by
sa zabezpeCil rovnaky rozsah prav a procesnych zaruk v administrativnom konani aj pre
pravnické osoby, a to prave prijatim jednotné¢ho kddexu, ktory by tvoril vSeobecny predpis pre
spravne trestanie fyzickych osob ako aj pravnickych osob a podnikajicich fyzickych osob.%t

4% HAMULAKOVA, Zuzana. Sprdvne delikty pravnickych oséb — vybrané inStitiity a problémy. Bratislava : Wolters Kluwer,
2017, s. 123-126.

47 JAKAB, Radomir. Uplatnenie prava na spravodlivy sidny proces vo veciach spravneho trestania podla judikatiry

Eurépskeho stdu pre Pudské prava. In KOSICIAROV A, Soia (ed.) Principy trestania a spravne delikty: zbornik prispevkov

z Cesko-slovenskej vedeckej konferencie konanej 23. septembra 2016 v Trnave. Trnava : Trnavska univerzita v Trnave.

Pravnicka fakulta, 2016, s. 98.

Jednym zo spdsobov, ktorym Eurdpsky sud pre 'udské prava priblizuje a vyklada svoje rozhodnutia, je prostrednictvom

tzv. sprievodcov ¢lankom 6 Europskeho dohovoru o ochrane I'udskych prav a zékladnych slobdd pre civilnopravnu aj

trestnopravnu vetvu. K tomu pozri: Council of Europe. 2013. Guide on Article 6 of the European Convention on Human

Rights. Right to aFair Trial (Civil Limb). 66 s. [online]. [cit. 22.08.2025]. Dostupné online z: <

https:/rm.coe.int/1680700aaf>;Council of Europe. 2014. Guide on Article 6 . Right To a Fair Trial (Criminal Limb). 64 s.

[online]. [cit. 22.08.2025]. Dostupné online z: <https://rm.coe.int/1680304c4e>.

49 LUKAg, Tomas. Restorativne prvky v spravnom trestani. In Prdvmy obzor, 104, 2021, ¢. 2, s. 162. [online]. [cit.
17.11.2025]. Dostupné online z: <https://doi.org/10.31577/pravnyobzor.2021.2.05>.

50 HORVAT, Matej. Administrativnoprdvna zodpovednost pravnickych oséb. Bratislava : Wolters Kluwer, 2017, s. 59.

51 K tomu pozri: HORVAT, Matej (ed.). Zdkon o priestupkoch — ndvrh hmotnoprdvnej tipravy. Bratislava : Pravnicka fakulta
Univerzity Komenského v Bratislave, 2023, 107 s. [online]. [cit. 24.08.2025]. ISBN 978-80-7160-708-3. Dostupné online
z:<https://www.flaw.uniba.sk/fileadmin/praf/Pracoviska/Katedry/KSEP/zborniky a_cvicebnice/2023-zbornik APVVHP
uprava.pdf>; HAVELKOVA, Miéria — GRESOVA, Lenka — BLEHO, Simon (ed.). Novd prdvna tiprava sprdvneho
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IV. ZAVER

Aj napriek tomu, Ze novelizdcia zdkona o vysokych Skolach priniesla do slovenského
pravneho poriadku novum, ktoré mozno vzhl'adom na narastajici pocet podvodnych konani pri
pisani zavere¢nych alebo kvalifikaénych prac uvitat, nie je mozné tak urobit’ bez kritické¢ho
nahladu do novozavedenych skutkovych podstat spravneho deliktu ucasti na akademickom
podvode.

Na zaklade analyzy skutkovej podstaty priestupku tcasti na akademickom podvode mozno
dospiet’ k zaveru, Ze pravna uprava prijata zdkonodarcom nenapliia poziadavku proporcionality
pri ukladani sankcii, ked’Zze zakonom ur¢ené rozpitie pokuty v hodnote od 10 000 do 50 000
eur neproporcne vycnieva spomedzi pravnej Upravy pokut pri priestupkoch a vzhl'adom na jej
minimalnu vysku moze mat’ na pachatel’a az likvidacny nasledok. Uvedené nadobuda osobitny
rozmer aj s ohladom na zakotvenie totoznej vysky penaznej sankcie v pripade pravnickych
0sdb a podnikajucich fyzickych osdb. Z tohto dévodu sa mozno nazdavat, Ze zakonodarca
ziadnym spdsobom nerozliSuje medzi ekonomickym postavenim jednotlivych subjektov
v konani napriek tomu, ze formalne odliSuje predmetné protipravne konanie na priestupok a iny
spravny delikt.

Vykonanou analyzou sme sucasne dospeli k zaveru, Ze prave vzhl'adom na neobvykle prisnu
sankciu by sa mal zdkonodarca v skutkovej podstate preciznejSie vysporiadat’ so zavaznost'ou
konania a mierou zavinenia pachatel’a. Nedbanlivostné spachanie priestupku, ktoré moze viest’
k ulozeniu pokuty minimalne vo vyske 10 000 eur, rozhodne presahuje sledovanie ucelu nielen
individualnej, ale aj generdlnej prevencie. A to najmi ak pripustime premisu, Ze ucelom
ustanovenia by malo byt predovsetkym sankcionovanie tych fyzickych osob, ktoré sa vedome
a umyselne, prevazne s cielom dosiahnut’ majetkovy zisk, podujmua vypracovania zdverecnej
alebo kvalifikac¢nej prace za tretiu osobu. Hypotézy 1 a 2, ktoré sme si stanovili v uvode
prispevku, tak povaZujeme za verifikované.

Za tymto ucelom sme navrhli, aby zdkonodarca zvazil:

- znizenie spodnej hranice vysky pokuty, alternativne aby zvazil jej uplné odstranenie,

- zavedenie imyselného zavinenia pachatel’a do ustanovenia § 1081 ods. 2 zadkona o vysokych
Skolach; pripadne aby zvazil zakotvenie ciel’a pachatel'a ako obligatorny znak subjektivnej
stranky skutkovej podstaty daného priestupku.

V druhej casti prispevku sme sa zamerali na analyzu spravneho deliktu ucasti na
akademickom podvode pachanom pravnickymi osobami a podnikajiucimi fyzickymi osobami.
Dospeli sme k zisteniu, Ze aktudlny pravny stav neumoziiuje spravnemu organu uloZit’ tymto
subjektom iny druh sankcie ako pokutu, a to ani v pripade opakovaného, resp. recidivneho
protipravneho konania. Z tohto dévodu sme navrhli, aby zdkonodarca zvazil zaclenenie sankcie
zékazu Cinnosti do ustanovenia § 1081 ods. 3 zdkona o vysokych Skolach, ked’Ze mdze svojim
charakterom plnit’ preventivnu funkciu efektivnejsSie ako pokuta, a to predovsetkym v pripade
ekonomicky silnejSich pravnickych osob, ktoré spravidla neodstraSuje ukladanie financnych
sankcii vo vySke od 10 000 do 50 000 eur, respektive 20 000 az 100 000 eur pri recidive
pachatel’a.

Zaroven sme poukdzali na ustanovenie § 108l ods. 4 zakona o vysokych Skolach, ktoré
usmeriiuje spravny organ pri ukladani predmetnych sankcii pravnickym osobam. Ustanovenie
viak predstavuje len vel'mi strohti pravnu upravu, ktora neméa ambiciu napliiat’ poziadavky
kladené na Clenské Staty ¢lankom 6 Eurdpskeho dohovoru. Hypotézu 3, ktoré bola stanovena
v uvode, tak povazujeme za Ciasto¢ne verifikovani. Zékon o priestupkoch ako ciastocne

trestania. Bratislava : Pravnicka fakulta Univerzity Komenského v Bratislave, 2021, 70 s. [online]. [cit. 24.08.2025]. ISBN
978-80-7160-616-1.  Dostupné online z: <https://www.flaw.uniba.sk/fileadmin/praf/Pracoviska/Katedry/KSEP/
zborniky a cvicebnice/ ZBORNIKAPVVnova uprava_spravneho_trestania 2021.pdf>.
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kodifikovany pravny predpis totiz napiia podmienky, ktoré uklada ¢lanok 6 Eurdpskeho
dohovoru®? a ktoré napriek tomu absentuju v pravnej uprave spravneho deliktu ucasti na
akademickom podvode pachanom pravnickymi osobami. Z tohto dovodu je zrejmé, Ze
postavenie ucastnikov nie je v konani rovnocenné.

Uplnym zaverom sa nazdavame, Ze prijatie jednotného kodexu pre oblast’ spravneho
trestania, ktory by zIucil kategoriu priestupkov a spravnych deliktov pravnickych osob, by
mohlo napomoct’ pri preklenuti nedostatkov osobitnych pravnych predpisov, ktoré obsahuju len
¢iastkovl upravu spravnych deliktov a spravidla opominaji zakotvenie ustanoveni, ktoré by
priznavali pravnickym osobam rovnaky rozsah procesnych prav v konani ako maju fyzické
osoby. Tento zadmer sa javi ako o to nalichavejsi prave v situdcidch, ked’ sa na konanie
subsidiarne nevztahuje ani spravny poriadok, ako je tomu v pripade konania o spravnych
deliktoch pravnickych o0s6b a podnikajucich fyzickych oséb podl'a zakona o vysokych skolach.
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akademicky podvod, spravne delikty, pravnické osoby, spravne trestanie
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ABSTRACT

This article presents legal futurology as a new analytical and predictive framework for legal
thinking, based on the need to anticipate future social, technological, and environmental
challenges in the law. The author focuses on the general characteristics of futurology and legal
futurology, the classification of its internal areas, and analyzes the possibilities of using relevant
futurological methods (e.g., backward planning, scenario analysis) in the context of law. At the
same time, he distinguishes futurological thinking from utopian thinking. The text confronts
legal-futurological foresight with traditional forms of prediction that appear in existing legal
theory, philosophy, and practice in the form of future-oriented legal considerations. The aim of
the paper is to open up space for further research into the future of law as dynamic and open
knowledge, capable of reflecting dominant social trends that may fundamentally influence the
nature and functioning of law in the future.

ABSTRAKT

Prispevok predstavuje pravnu futurolégiu ako novy analyticko-predikény ramec pravneho
myslenia, vychadzajici z potreby anticipovat’ spolocenske, technologické a environmentélne
vyzvy budicnosti v pravnej oblasti. Autor sa zameriava na vSeobecnl charakteristiku
futurologie a pravnej futurologie, klasifikaciu jej vnatornych oblasti a analyzuje moZnosti
vyuzitia relevantnych futurologickych metod (napr. spatné planovanie, scenarova analyza) v
kontexte prava. Zaroven odliSuje futurologické myslenie od myslenia utopistického. Text
konfrontuje pravno-futurologicku predvidavost’ s tradiénymi formami predvidavosti, ktoré sa
objavuju v doterajsej pravnej teorii, filozofii a praxi vo forme pravnych Gvah orientovanych na
buducnost’. Zamerom prispevku je otvorit’ priestor pre d’als$i vyskum budlcnosti prava ako
dynamického a otvoreného poznania, schopného reflektovat’ dominantné spolocenské trendy,
ktoré mozu zasadne ovplyvnit povahu i fungovanie prava v budicnosti.

I. INTRODUCTION

The current period of accelerating social, technological, and environmental change leads us
to reflect on the ability of legal science to quickly identify future challenges and clarify the
place, function, and form of law in them. The law, which aims to regulate an increasingly
complex reality, must be able to identify and scientifically capture the uncertainty arising from
the future and, if possible, dispel it. In this sense, it must anticipate development trends, identify
new regulatory needs, but above all, consider whether these trends represent factors of future
change in its nature and functioning. It is at this crossroads that legal futurology emerges, as an

! This article presents partial results of the APVV project No. 21/0336 “Analysis of court decisions using artificial
intelligence methods.”

JUDr., PhD., Univerzita Pavla Jozefa Safarika v Kosiciach, Pravnicka fakulta, Slovenska republika

Pavol Jozef Saférik University, Faculty of Law, Slovak Republic.
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interdisciplinary field exploring possible, probable, or even desirable versions of the future of
law.

Legal futurology is an analytical and predictive way of thinking about law that focuses legal
thinking on the future. It shows that merely reacting to problems with descriptive or analytical
responses is no longer sufficient; instead, we must anticipate and recognize future challenges
on time. In this way, it complements the reactive side of legal science. It is based on the
assumption that the development of law is not an isolated event, but part of broader social
dynamics. Today, these are shaped by megatrends such as digitalization, rapid technological
development (e.g., in the fields of artificial intelligence, machine learning, and natural language
processing), climate transformation and the search for renewable resources, demographic
changes (ageing population, ethnocultural diversity, and migration), and changes in society
(accompanied by its polarization and fragmentation). In the context of social dynamics, law
cannot remain static, but must learn to "think toward the future.” The promise of the
development of legal futurology is not only the description of possibilities and scenarios for the
future development of law, nor is it only normative considerations about its desirable future
form, although both are part of legal futurology. The purpose of legal futurology is, so to speak,
to capture the legal future in the hands of legal science.

This article aims to present legal futurology as a methodologically and substantively layered
framework that allows us to consider the future of law with an emphasis on its nature,
methodological aspects, and normative and practical dimensions. The article will be divided
into six parts. The first and second parts will focus on a general introduction to futurology and
legal futures as a brief presentation of each. The third part will be devoted to the internal
heterogeneity and possibilities of classification of legal futurology, which is influenced by
related areas of legal research. It will also be shaped by an open and dynamic thematic
classification reflecting current social trends and megatrends with an impact on law. The fourth
part will describe foresight, prediction, and predictability in current legal theory, philosophy,
and practice. This part will seek to argue in favor of foresight, prediction, and predictability as
an inherent part of current thinking about law. The fifth part will present futurological foresight
as a special part of thinking about law, which is the result of interdisciplinarity and the
application of futurological methodology in legal science. The result is foresight about law as
a special group of legal consciousness and conclusions of legal science. The sixth part will aim
to distinguish the legal-futurological approach from the objection that it is only utopian thinking
about the future place of law in society. The basic starting point here will be the difference
between the anticipatory aspect of futurological thinking as opposed to the purely idealistic
nature of utopian thinking. The framework of this paper is thus to show and justify the
possibilities for integrating legal futurology into legal science and its subsequent development
in terms of the specifics that appear in its preliminary form.

The purpose of this paper is not to thoroughly examine and verify the functionality of the
methodology and methods of legal futurology. Rather, its purpose is to reflect on the
possibilities of applying futurology in the legal field and to define the basic features of the
framework of legal futurology. In this sense, this paper can serve as a basis for further research,
teaching, and interdisciplinary discussions on the possibilities of researching the future of law.
Although due to the preliminary nature of legal futurology, the system, methodology, and place
of legal futurology in legal science have not yet been described more conceptually, | proceed
from the assumption that legal futurology is not merely an academic exercise, but has a practical
dimension. Methodology and the place of legal futurology in legal science have not yet been
described in a more conceptual manner. However, | assume that legal futurology is not just an
academic exercise but is intended to serve as a practical tool for strategic legal thinking in times
of ongoing and upcoming social change.
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Il. GENERAL OVERVIEW OF THE EARLY DEVELOPMENT OF FUTUROLOGY
AS A SCIENTIFIC FIELD: THE IDEA, ESSENCE, FUNCTIONS, AND OBJECT OF
STUDY OF FUTUROLOGY

The term futurology can generally be understood as a scientific approach to understanding
the future and a theory of the future. Futurology encompasses a general philosophy of the future,
but also more specific teachings about forecasts, predictions, and projects whose purpose is to
program and plan certain steps for future development.® Its subject and area of scientific
research are mainly perspectives that focus on social processes.*

The origins of futurology as a scientific discipline date back to 1949, when it was introduced
as a scientific concept by German lawyer, political scientist and futurologist Ossip K.
Flechtheim.® Flechtheim is also considered the founder of modern futurology.® In its early days,
futurology was formulated as a science of predictive probability.” In his book Futurologie: Der
Kampf um die Zukunft, he shapes futurology as a science that is supposed to be a critical
counterbalance to the influence of ideologies in society, based on the following principles:®

The world is dynamic, changing, and always bringing something new;

The structure and basic laws of change in the world are knowable;

Changes in the world can be roughly predicted;

Different predictions are valuable because they can foreshadow future crises and
problems;

e Freedom of choice and opportunities for implementation play a role;

e The future is shaped by knowledge of what is necessary, possible, and desirable.

Last but not least, futurology also pursues a specific purpose. According to Flechtheim, this
is not just the ability to make bare predictions, but above all to contribute to the elimination of
wars and the consolidation of peace, the eradication of hunger and poverty, the stabilization of
population numbers, the elimination of exploitation and oppression, and to contribute to the
democratization of the state and society. According to him, other purposes of futurology include
stopping the devastation of nature and ensuring the protection of nature and humans from
humanity itself. Furthermore, it also includes the elimination of alienation and the creation of a
new creative human being.® All these purposes, which normatively define the possible purpose
and contribution of futurology, are highly attractive due to their relevance at the beginning of
the second quarter of the 21st century.

3 BALAZOVA, L. etal. (eds.) Slovnik sa¢asného slovenského jazyka. 1. zvizok, A-G. Bratislava: VEDA, 2006, p. 1036.

4 KRAUS, J.,, PETRACKOVA, V. et al. Slovnik cudzich slov. Bratislava: Slovenské pedagogické nakladatel'stvo, 1997, p.
307.

5 Ossip K. Flechtheim was also the first person to use the term "futurology" in 1942, when he used it in private letters, and
also in 1943, when he used it in an article published in the Atlantic University magazine Phylon. See KLINEC, I. Ossip K.
Flechtheim a vznik futurolégie. In RUSKO, M., SLOVENSKA SPOLOCNOST PRE ZIVOTNE PROSTREDIE. (eds.)
Sustainability - Environment - Safety 2016: recenzovany zbornik prispevkov zo VI. medzindrodnej vedeckej konferencie.
Bratislava: Slovenska spolo¢nost’ pre Zivotné prostredie v spolupraci so STRIX n. f. Zilina, 2016, p. 32.

6  TOFFLER, A. The Futurists. New York: Random House, 1972, p. 264.

7 BUTLER, A. M. Futurology. In LATHAM, R. (ed.) The Oxford Handbook of Science Fiction. New York — Oxford: Oxford
University Press, 2014, pp. 513-523.

8 See FLECHTHEIM, O. K. Futurologie: Der Kampf um die Zukunf. Cologne: Verlag Wissenschaft und Politik, 1971, pp.
1-40.

9 See more FLECHTHEIM, O. K. History and Futurology. Meisenheim am Glan: Hain, 1966, pp. 28-29.
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Even today, futurology can still be broadly defined as the science that studies the future.©
In addition, there are other names for future study, such as prognostics.!! The term prognostics
directly reveals what futurology is about — forecasting, i.e., predicting and making predictions.
Forecasting is an activity that consists of gathering knowledge, experience, and ideas about the
future, obtained through rational procedures and logical reasoning, which is then completed by
formulating statements about possible variants of development.!? A prediction is a systematic
and reliably derived statement about the future that is expected to occur under certain conditions
and at a certain time or time range.'®* However, these predictions can be of various types, and
therefore, futurology creates a certain classification between them depending on the method
used, the purpose set, the time range, etc.

The development of futurology is largely dependent on a combination of knowledge from
various scientific disciplines. It combines these appropriately for the purpose of studying future
developments.}* Therefore, it can be said that futurology is, by its very nature, an
interdisciplinary study that also has its own range of methods and methodologies for
researching the future. Thus, futurology can be said to be a science that deals with detailed
research into the future based on and using all the means available to science.® This emphasizes
not only its interdisciplinary nature but also its scientific nature. Futurology therefore seeks to
use scientific methods. In this case, it is not about creating space to publish subjective, intuitive
assumptions, estimates, or opinions.*

To address skepticism regarding the validity of such forward-looking research, it is essential
to highlight that legal futurology does not aim for absolute certainty, but for scientific
probability. Historical precedents show that systematic foresight can successfully anticipate
major changes. For example, Richard Susskind’s predictions from the 1990s regarding the
dominance of the internet and email in legal practice, which were once viewed with doubt, have
become the standard reality of modern law. By identifying weak signals today, legal futurology
provides a framework to manage the transition toward future legal paradigms rather than simply
guessing their form.

In summary, it can be added that futurology is a science and, like any science, it can be
related to the idea of Nobel Prize winner in chemistry, llya Prigogine, according to which
science is, in a sense, an expression of culture that is simultaneously framed by dialogue with

o KLINEC, I. Futuroldgia a anticipativne vladnutie. In RUSKO, M., KOLLAR, V., KLINEC, 1. (eds.) Globalne existencialne
rizika 2013. Zbornik z medzinarodnej konferencie. Zilina Stix, n.f. v spolupréci so Slovenskou spoloénostou pre Zivotné
prostredie, 2013, p. 64.

11 See, for example KLUFOVA, R., POLAKOVA, Z. Demografické metody a analyzy: demografie deské a slovenské
populace. Praha: Wolters Kluwert CR, 2010, p. 249.

2. VESELY, A., NEKOLA, M. (eds.) Analyza a tvorba vefejnych politik: piistupy, metody a praxe. Praha: Slon, 2007, p.
274,

13 Ibid., pp. 274-275.

14 A similar approach can be found in the novels of the English writer and founder of science fiction Herbert George Wells.
This artist is associated with futurology mainly because of his ability to use contemporary scientific knowledge to predict
the future development of various phenomena in society. It is possible to find that he predicted the emergence of airplanes,
tanks, satellite television, and even the internet, which are now commonly established inventions. Although Wells did not
write explicitly about futurology during his lifetime, in 1932 he spoke out in favor of scientific research into the future. He
asked the following question: "It seems strange to me that although we have thousands and thousands of professors and
hundreds of thousands of history students studying events from history, there is not a single person anywhere who is
engaged full-time in predicting the future consequences of new inventions and new devices." Wells thus presented a
protoversion of the science of the future positive and negative consequences of fundamental scientific discoveries of the
time, which he called "Foresight." See, for example, WELLS, H. G. Wanted — Professors of Foresight! (1932). In Futures
Research Quarterly. Vol. 3, No. 1 1987, pp. 89-91.

15 DIANISKA, G., STREMY, T., VRABLOVA, M. et al. Kriminoldgia. Plzen: Vydavatelstvi a nakladatelstvi Ales Cengk,
20186, p. 69.

16 For more on the methodology and methods of futurology, see section "5. Futurological foresight and visions in law" of this
article.
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nature.!’ Futurology is dynamic and, together with other sciences, it is constantly changing
under the influence of trends and scenarios relevant to the current, but especially the future,
course of society.

The development of futurology has also led to its split into specific areas of science. Last but
not least, it is a subject taught at universities.*® Fragmentation has also led to the emergence of
legal futurology. In this process, the calls for closer cooperation and mutual support between
the various branches of futurology should definitely not be ignored, along with the
strengthening of the epistemological, philosophical, and ethical aspects of futurology.!® This
can contribute to the creation of scientific knowledge about the world that also anticipates
global negative scenarios, sets natural limits to anthropocentrism, and is prepared to face
lurking injustices with more or less concrete positive steps.

1. INTRODUCTORY DEFINITION OF LEGAL FUTUROLOGY: THE FEATURES
OF THE SCIENCE OF PREDICTING FUTURE LAW

Legal futurology is currently a relatively young subdiscipline of legal science.?® It is
distinguished from the rest of legal science primarily because its conclusions are not limited to
the law in its present forms. Its conclusions are not exclusively normative considerations of
law. Moreover, its considerations are not limited by the history of law, although examining the
future of law can be an invitation to study history and learn from it.?* Back in the 1980s, David
Funk argued in favor of the development of legal futurology by comparing it to the space in
legal science and academia that is usually devoted to the study of the history of the state and
law. Funk argued that the teaching of legal history receives considerable attention and that there
is personnel and institutional support to ensure historical legal research. On the contrary, the
study of the future of law is random and seems to be on the margins of interest, with minimal
or no personal and institutional support.??

Legal futurology seeks to predict the nature, form, and functioning of law in the future. This
means that it attempts to define the future forms and manifestations of law, legal systems, and
legal practice. The main and at the same time most generally expressed subject of legal
futurology thus becomes the future of law. This involves knowledge that synthesizes insights

7 PRIGOGINE, I. Science, reason and passion. In MASINI BARBIERI, E. (ed.) Art and science: studies from the world
academy of art and science. World Futures, Budapest: Gordon and Breach, 1993, p. 42.

18 KLINEC, I. Z historie svetového futurologického myslenia Il. Ossip K. Flechtheim a vznik futuroldgie. In RUSKO, M.,
PROCHAZKOVA, D., ANDRAS, P., KOLLAR, V. (eds.) METES 2020: Motivation - Education - Trust - Environment -
Safety 2020 : recenzovany zbornik z V. medzinarodnej vedeckej konferencie. Bratislava: Slovenska spolo¢nost’ pre zivotné
prostredie v spolupréaci so STRIX n. f. Zilina, 2020, s. 56.

19 See, for example, MASINI, E. B. New challenges for futures studies. In Futures. Vol. 33, 2001, p. 646.

2 gee, for example, HAGUE INSTITUTE FOR THE INTERNATIONALISATION OF LAW. Law Scenarios to 2030:
Signposting the legal space of the future [online]. Hague: Hague institute for the internationalisation of law, 2011, 39 p.,
2011, p. 8 [accessed on 2024-09-17]. Available on: <https://www.foresightfordevelopment.org/sobipro/download-file/46-
1188/54>.

2 MACEY, G. P. Legal Futurism [online]l. July 3, 2013 [accessed on 2025-04-18]. Available on:
<https://prawfsblawg.blogs.com/prawfsblawg/2013/07/the-future.html>.

22 See FUNK. D. Legal Futurology: The Field and its Literature. In Law Library Journal. Vol. 73, No. 3, 1980, pp. 625-633.
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into dominant trends, known as megatrends?®?* and weak signals?®, together with knowledge of

law, to create scientific ideas about future law.? In this sense, legal futurology brings concepts
of future law and can be understood as a scientific discipline that systematically deals with legal
futures.?” Thus, legal futurology is knowledge about how law should, could, or must develop
in the future.

The significance of legal futurology lies in the fact that it provides defined ideas about future
law on a general and specific level. However, these ideas are not immutable. It is necessary to
revisit and update them over time.?® In connection with this, the ability to make long-term
predictions about law is often subject to the objection that it is itself determined by many factors,
including culture, economics, politics, the degree of development, and the technical level of a
country, etc.?® This means that making certain predictions here may be impossible, highly risky,
or even useless, because the scope of uncertainty increases proportionally to the number of
determining factors.®® Furthermore, it is also true that supranational and international
organizations have an impact on law, which may seemingly evoke a harmonizing effect towards
the same or similar development of law in the world (or at least in certain areas of law and the
world); it must also be realized that these entities enter into different national conditions, which
can transform and adapt them.3! Law is therefore subject to a certain social complexity and
national diversity, which can hinder the development of the ability to make successful
predictions about the future form of law.

The influence of social complexity can be reduced by limiting research and thus correctly
setting the scientific objective. At the same time, this does not necessarily exclude the
possibility of developing abstract legal-philosophical considerations within legal futurology.
National conditions can also have an identifiable form and weight, and all of this can be
considered when making predictions about future impacts on law. The unpredictability of
certain events, which can be simply interpreted as chance, and subsequently their impact, does
not necessarily play a role. It should also be noted that general futurology takes into account
the possibility of sudden emerging issues and unexpected but highly effective phenomena
known as wild cards. The incorporation of an analysis of these facts leads to the updating and
correction of originally expressed predictions, thereby making prediction not a static activity
but a continuous and dynamic creative intellectual process.

2 This term and its meaning are derived from the sense in which it was used by John Naisbitt. See NAISBITT, J. Megatrends:
Ten New Directions Transforming our Lives. New York: Warner Books, 1984. 333 pp. ISBN 0-446-32922-3.

2 For the purposes of this article, a megatrend can be simply defined as a long-lasting factor of change with global significance
that influences thinking and behavior across multiple areas of social life. Compare KAIVO-0JA, J., SANTONEN, T.
Global Megatrends and Global GDP in 2004-2021: An Empirical Big data Look at John Naisbitt's 12 Key Global
Megatrend Variables and Global GDP PPP. In UDEN, L., TING, I-H. (eds.) Knowledge Management in Organizations:
17th International Conference, KMO 2023. Cham: Springer Nature Switzerland, 2023, p. 170 and HANSEN, H. O.
Megatrends in Agriculture, Food Industry and Food Markets: An Empirical and Holistic Approach. Cham: Palgrave
Macmillan, 2024, p. 1.

% \Weak signals are, in comparison with megatrends, undeveloped forces of change in society. In other words, they are
emerging trends that may or may not later become megatrends. For more details, see HILTUNEN, E. The Future Sign and
its Three Dimensions. In Futures. Vol. 40, Iss. 3, 2008, pp. 251 et seq.

% See About Legal Futurism [online]. In Law 2050: A Forum about Legal Future [accessed on 2025-09-17]. Available on:
<https://law2050.com/about-legal-futurism/>.

27 See ibid.

8 VASILEVIC, G. A. Juridi¢eskaja nauka: otraZenie dejstvitelnosti i formirovanie obraza budu$tego. In Izvestija
Nacional'noj akademii nauk Belarusi. Serija gumanitarnych nauk. Vol. 70, No. 1, 2025, p. 73

2 See, for example, MEZEY, N. Law as Culture. In SARAT, A. D., SIMON, J. (eds.) Cultural Analysis, Cultural Studies,
and the Law: Moving Beyond Legal Realism. Durham - London: Duke University Press, 2003, pp. 37-72.

30 See KOTOWSKI, A. Legal futurology — potential of foresight research in legal sciences: could legal futurology be treated
as an independent science in jurisprudence? In GIS Odyssey Journal. Vol. 2, No. 2, 2022, p. 95.

31 See, for example, MICHAELS, R. Global Problems in Domestic Courts. In MULLER, S., ZOURIDIS, S., FRISHMAN,
M., KISTEMAKER, L. (eds.) The Law of the Future and The Future of Law. Oslo: Torkel Opsahl Academic EPublisher,
2011, p. 166.
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In this sense, the established methods of legal futurology in legal science are not clearly
defined. As a result, the possibilities of its current independence become questionable, as it does
not have developed methods that would be specific to it. Therefore, it does not have methods
that would be typical for it and applied in examining the future of law. Its place in the current
system of legal sciences also raises doubts.

In general, however, legal futurology represents more of an interdisciplinary approach, the
aim of which is to predict what social, economic, technological, environmental, and other
factors may influence law in the future. An essential part of legal futurological considerations
will be to take into account external factors which, although not of a legal nature, may have a
fundamental impact on law (socio-economic factors, demographic factors, cultural,
civilizational, moral, ethical, etc.).*® The interdisciplinary nature of legal futurology
presupposes that, as a science, it is linked to a broader vision of the future shape of society. This
interdisciplinary science seeks to anticipate the place, form, and significance of law for future
society. As a result, legal futurology must strive to identify dominant trends in society, together
with scenarios for its development, which will also have a fundamental impact on law, thereby
influencing its future development. Properly functioning legal futurology is therefore largely
dependent on a well-targeted analytical approach.

However, the result of legal futurology needs not only predictions, but also reflections on
the possibilities, scenarios, and challenges that future social, political, environmental,
economic, and technological changes will bring to legal systems, the legal profession, and
everything related to law. When reflecting on future possibilities of the law, we can consider
an activity or a method known as futurecasting. Futurecasting is not about accurate predictions,
but rather focuses on various scenarios of future legal developments that may occur. Legal
futurology is thus limited to the predictability of certain events, challenges, and needs, for which
it expresses the probability that they will occur. This makes it a scientific method to think about
legal possibilities and alternatives for the future. This implies that it does not have to yield one
single, sharply delineated, and precisely articulated future conception of law.

Regardless of the problems, the uncertainty that is inherently linked to the future, or the
opinions that may view the effort to make predictions as futile, it must be recognized that legal
futurology can have a primarily preventive and preparative function, thus pointing to impending
problems in the development of law.®* In other words, it can help anticipate certain future
problems of law and future social challenges that the law is likely to face. Legal futurology thus
provides an opportunity to prepare for them in advance and bring them under control. It can
hypothetically present legal problems that do not currently exist but may arise in the future, and
therefore it will be necessary to deal with them in some way or prepare for them.*® Similarly,
Jack Kieffaber points out that for futurologists, it is not a question of whether machines will be
able to replace judges and other legal professions in the future — he considers this a certainty.
According to him, the real challenge is to answer the question of whether this will be the right
thing.*® Therefore, from a broader perspective, it will be necessary to take into account not only
the bare development of law towards the future but also the existing purposes of law, the
principles of the rule of law, and the broader framework of social values, and to reconcile them

32 See KOTOWSKI, A. Legal futurology — potential of foresight research in legal sciences: could legal futurology be treated

as an independent science in jurisprudence? In GIS Odyssey Journal. Vol. 2, No. 2, 2022, pp. 102-103.

VASILEVIC, G. A. Juridiceskaja nauka: otrazenie dejstvitelnosti i formirovanie obraza buduscego, p. 73.

3 WIDDISON, R. Electronic Law Practice: An Exercise in Legal Futurology. In The Modern Law Review. Vol. 60, No. 2,
1997, p. 163.

3% MUZAKIR, M. The Legal Futurology as a Criticism of Law Enforcement in Indonesia. In Ratio Legis Journal. Vol. 1, No.
4,2022,p. 772.

3%  See KIEFFABER, J. Predictability, Al, and Judicial Futurism: Why Robots will Run the Law and Textualists Will Like It
(Preprint) [online]. p. 1 [accessed on 2025-04-18]. Available online:
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4966334>.

33
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with the advantages and disadvantages of trends that are likely to influence the form and
functioning of law in the future.

At this point, it is possible to consider the normative aspect of legal futurology, or rather the
construction of normative legal futurology. In summary, it can be said that legal futurology will
primarily be part of legal science, which takes its conclusions into account and seeks to create
a synthesis in the form of a triangle of legal science, society, and future. A characteristic feature
of legal futurology is its openness to what the future will or may bring.

IV. DEFINITION OF POSSIBLE AREAS AND TOPICS OF LEGAL FUTUROLOGY

Legal futurology, as a reflective and anticipatory discipline, does not represent a unified
methodological whole, but rather a spectrum of thematic and analytical approaches that seek to
capture the dynamics of future legal developments. In this context, based on its current state of
development, it can be divided into three related areas:*’

e The future of law. In this sense, legal futurology can address questions such as how thinking
about law will change as a result of its altered form and nature due to the influence of
globalization, the electronization of the state, the application of advanced legal tools in
legal practice (especially concerning artificial intelligence, machine learning, natural
language processing), stronger protection of particularly vulnerable groups or minorities,
environmental factors, climate change, etc. All this creates fertile ground for us to start
looking at law differently than we have done under traditional legal frameworks and creates
space for the application of abstract, i.e., philosophically and theoretically profound ideas
about future law.

e The future of legal practice. This, as a field of legal futurology, focuses on the practice of
the legal profession in the future under the influence of technological progress. This
progress will streamline the manual activities of lawyers or even eliminate them through
automation.®® Socio-technological changes may also change the form of practice of
traditional legal professions as we know them today. A controversial topic and a major
question mark is the potential elimination of certain legal professions or their replacement
by artificial intelligence.®® In this context, it is not yet clear whether the application of
hybrid intelligence in law will become relevant in the long term.*°

e The future of legal education. This topic, as an area of interest in legal futurology, must
respond to possible changes in law by adapting the education of students at law schools
and also the continuing education of legal practitioners. Technological progress and
increasing automation in legal practice can change not only the content of this education
but also its form, function, and purpose.** Similarly, the climate change crisis calls for
changes in the way education is provided, ensuring that raising student's environmental

87 About Legal Futurism [online]. In Law 2050: A Forum about Legal Future [accessed on 2025-09-17]. Available on:
<https://law2050.com/about-legal-futurism/>.

% This issue is also addressed by the legal futurists Richard E. Susskind and his son Daniel Susskind. See SUSSKIND, R. E.,
SUSSKIND, D. The Future of the Professions: How Technology will Transform the Work of Human Experts. Oxford:
Oxford University Press, 2015, e.g. pp. 119 et seq., 164, 183, 214.

39 See, for example, KIEFFABER, J. Predictability, Al, and Judicial Futurism: Why Robots will Run the Law and Textualists
Will Like It (Preprint), pp. 1 et seq.

40 Hybrid intelligence is understood here as the simultaneous application of artificial and natural (human) intelligence. See
WU, T. Will Artificial Intelligence Eat the Law? The Rise of Hybrid Social-Ordering Systems. In Columbia Law Review.
Vol. 119, No.7, 2019, pp. 2001-2028.

4 For more details, see GOLDSWORTHY, D. The Future of Legal Education in the?’*'Century. In Adelaide Law Review.
Vol. 41, No. 1, 2020, pp. 243 et seq., and also DOLIDZE, T. The Evolving Role of Artificial Intelligence in Legal Education
and Research. In Law and World. Vol. 11, Iss. 1, 2025, pp. 93 et seq.
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awareness becomes an integral part of the curriculum.*? A certain general response to the
impact of all these current challenges is the opinion of Martha Nussbaum, according to
whom it is essential to provide education for lawyers that corresponds to the breadth and
complexity of the current challenges facing societies and the possible future threats that
arise from them.*®

In addition to the above, legal futurology can be classified into thematic frameworks. Given
the current state of society, it can be argued that legal futurology can thus provide predictions
about the future of law that will be marked by the acceleration (or completion) of globalization,
planarization, and rapid advances in technological progress.* Last but not least, it is also worth
mentioning megatrends such as the climate crisis and rapidly changing societies with value and
political implications. In the context presented, legal futurology can be divided thematically as
follows:

e The impact of technology on law in the future. Legal futurological research must reflect
more closely on topics such as the challenges of a wide range of technological innovations,
e.g. the application of artificial intelligence* and robotics*, the importance of blockchain
technology?’, virtual currencies*, smart contracts*®, etc. All these areas also have an impact
on the law and may cause more permanent changes to its nature and functioning.

e The impact of ecology, or rather ecological changes and the climate crisis, on future law.
The fundamental impact of climate change raises the question of human survival on Earth.
In this sense, anthropocentric political and scientific thinking is being called into question.
Anthropocentric discourse is being challenged by concepts such as the rights of nature or
the legal subjectivity of nature.®® The limitations of the anthropocentric approach to law
naturally lead to considerations of correcting or changing existing legal concepts, terms,
and institutions at their very foundations.>* More precisely, it is pointed out that they may
not be inherently adapted only for and according to humans.

42 See, for example, PRESTON, B. Mainstreaming Climate Change in Legal Education. In Griffith Law Review. Vol. 32, Iss.
4, 2023, pp. 431-454.

43 See NUSSBAUM, M. Why Lawyers Need a Broad Social Education [online]. The Future of Australian Legal Education,
August 11-13, 2017, p. 22 [accessed on 2024-10-22]. Available online: <https://entreabogadosteveas.wordpress.com/wp-
content/uploads/2018/05/nussbaum-why-lawyers-need-a-broad-social-education.pdf> and NUSSBAUM, M. Cultivating
Humanity in Legal Education. In The University of Chicago Law Review. Vol. 70, No. 1, 2003, pp. 256-279.

4 See SMITH, J. M. Whither the Future of Law? Concluding Remarks. In MULLER, S., ZOURIDIS, S., FRISHMAN, M.,
KISTEMAKER, L. (eds.) The Law of the Future and The Future of Law. Volume Il. Oslo: Torkel Opsahl Academic
EPublisher, 2012, p. 468.

4% For selected legal-philosophical issues concerning the application of artificial intelligence in law, see, for example,
BROSTL, A. Artificial Intelligence, Law-Making and Law-Application. In MEZZETTI, L. (ed.) Science, Technology and
Law: Mutual Impact and Current Challenges. Bologna: Bologna University Press, 2024, pp. 85-93.

4% For example, Resolution 2015/2103(INL), adopted by the European Parliament on February 16, which concerns
recommendations to the Commission on civil law rules in the field of robotics, also addresses the issue of the possible legal
personality of more advanced and autonomous robots.

47 See, for example, RODRIGUES, U. R. Law and the Blockchain. In lowa Law Review. Vol. 104, 2018-2019, pp. 679-743.

48 See, for example, STRKOLEC, M., SABO, J., POPOVIC, A. Virtualne meny v digitalnej ekonomike. Praha: Leges, 2023.
111 p. ISBN 978-80-7502-727-6; PUTERA, M., STRKOLEC, M. Taxation of Income from the Sale of Virtual Currencies
in the Slovak Republic. In Interaction of Law and Economics: Sustainable Development. Brno: Sciendo, 2023, s. 175-182;
HRABCAK, L., STRKOLEC, M. EU Regulation of the Crypto-Assets Market. In Bialostockie Studia Prawnicze. Vol. 29,
No. 1., pp. 27-45.

49 RUHL, G. Smart (Legal) Contracts, or: Which (Contract) Law for Smart Contracts? In CAPPIELLO, B., CARULLO, G.
(eds.) Block, Chain, Law and Governance. Cham: Springer, 2021, pp. 159-180.

50 See, for example, CICORIA, M. Legal Subjectivity and Absolute Rights of Nature. In New Legal Reality: Challenges and
Perspectives Il. Riga: University of Latvia Press, 2022, pp. 65-87.

51 See, for example, BORRAS, S. New Transitions from Human Rights to the Environment to the Rights of Nature. In
Transnational Environmental Law. Vol. 5, Iss. 1, 2016, pp. 113-143.
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e The influence of biotechnology and neurotechnology on the law and its possible
application in the law. This topic raises the question of whether the law will only regulate
the areas of cognitive autonomy, neural data, and human enhancement, or whether it is itself
capable of using them reasonably to some extent.>?

e The law and the changing society. Legal-futurological research should capture the broadest
possible changes in the structure of society and its value and political functioning. In this
regard, we need not only to discuss the electronic functioning of the state and public
administration or the possible practical application of the concept of e-democracy. The
current struggle for minority rights and the elimination of discrimination and
marginalization in the state and society may also fall within the scope of these
considerations. Other current issues include the growing polarization®® and
fragmentation® of society, the rise of populism in democratic states, and the spread of
hoaxes and disinformation, which can test the resilience of the rule of law. There are also a
number of other issues that can have a negative impact on democracy and democratic values
expressed in and through the law system.*

With regard to this last classification, it should be noted that its openness makes it dynamic.
Thus, some topics may be added during development (e.g., a global phenomenon such as the
strengthening of ethnocultural diversity as a result of migration), or individual thematic areas
may be narrowed, but always according to current events. All these new challenges pose ethical
problems for the law, complementing traditional legal dilemmas and expanding the possibilities
for their resolution®. This means that, compared to the previous classification into areas, the
thematic division is more open, that is, it can change by expanding or narrowing the topics.
However, it is important to realize how, from the perspective of futurology and legal futurology,
the influence of individual topics can be combined to influence law, legal systems, legal
regulations, legal professions, and the legal behavior of subjects. For instance, the focus on
technology and nature — which displaces anthropocentrism (that is, treating humans and the
human being as the standard for designing all constructs) from the legal sphere — is a defining
feature in the evolution of posthuman law theory.>” However, what | want to say in conclusion
to this section is that, given the number of these topics, it is necessary to anticipate their future
impact on law to avoid some originally unintended difficulties, and that is precisely the task
and very meaning/purpose of legal futurology.

52 See, for example, FILIPOVA, 1. A. Neurotechnologies in Law and Law Enforcement: Past, Present and Future. In
Pravoprimenenie. Vol. 6, No. 2, 2022, pp. 32-49.

53 See, for example, KUPPER, B., VARADI, L. Polarization in Europe: Positioning for and against an open and diverse
society [online]. In Demokratie gegen Menschenfeindlichkeit (English Translation), 1/2021, pp. 9-19 [accessed on 2025-
05-02]. Available online: <https://www.firstlinepractitioners.com/wp-content/uploads/2021/07/01_Kuepper_Varadi.pdf>
and also in connection with undemocratic, authoritarian, and totalitarian regimes KATUNINEC, M. Value-based
democracy and civic responsibility. Trnava: Dobré kniha, 2007, pp. 27 and 84 et seq.

54 This phenomenon is quite natural in today's society and, despite globalization, also quite paradoxical. See, for example,
HEDAYATIFAR, L., BAR-YAM, Y., MORALES, A. Social Fragmentation at Multiple Scales [online]. In Journal of the
Royal Society Interface. Vol. 16, Iss. 159, 2019 [accessed on 2025-05-02]. Awvailable on:
<http://dx.doi.org/10.1098/rsif.2019.0509>.

% For more details, see, for example, DASANDI, N. Selhala demokracie? Praha: Euromedia Group, Universum, 2018, pp.
106 et seq.

5 For solutions to selected traditional ethical dilemmas in law, see DOBROVIC, L., SMALIK, M. Ethics of business relations
in relation with the problems of setting the equitable and justified purchase price (pretium iustum). In Comparative
European Research. Issue Il. London: Sciemcee Publishing, 2015, pp. 226-227.

5 For more details, see BRAMAN, S. Posthuman Law: Information Policy and the Machinic World [online]. In First Monday.
Vol. 7, No. 12, 2002. [accessed on 2025-05-03]. Available on: <https://doi.org/10.5210/fm.v7i12.1011>.
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V. FORESIGHT, PREDICTION, AND PREDICTABILITY IN LAW

The purpose of this section of the article is to show that foresight, prediction, and
predictability are one of the fundamental pillars of legal thinking and legal practice, and thus
how the law works. It also aims to show that the law wants and is capable of having social
impacts. In legal theory, predictability is closely linked to the concept of legal certainty. This is
one of the fundamental principles of the rule of law. In legal philosophy, such predictions
exemplify how legal thinking illuminates the character of law and what counts as definitive
knowledge about it. In legal practice, foresight has always been something that helps lawyers
and legislators to know and understand the consequences of their decisions. As I will point out,
the current, so to speak, common and established understanding of foresight, prediction, and
predictability has several dimensions in law.

In this sense, | will distinguish between dogmatic foresight and predictability, which
emphasize legal certainty and the prescriptive and prospective nature of law. As dogmatic
components of law, they ensure the protection of individual trust in the stability and continuity
of law. I will also touch on prediction and predictability, the purpose of which is to understand
the law with regard to its application by courts and public authorities in the future. Here,
predictions and predictability manifest themselves as an assessment of the behavior of decision-
making authorities, i.e., primarily courts and other public authorities. Finally, | will present
practical foresight as a professional component and as a component in the regulation of social
relations. The ability to anticipate social impacts — and to use the law effectively for that purpose
— manifests itself as an essential skill for well-done and effective professional or legislative
work.

Foresight, prediction, and predictability thus appear to be multidimensional attributes of law
— they are theoretical components, key to understanding the nature of law and its knowledge,
as well as practical working tools for lawyers and legislators. Foresight can be understood as
the ability to predict the future, to anticipate what will happen or what will have to happen.
Prediction manifests itself as knowledge about the future. Predictability is understood as the
state or degree to which foresight is applied and, in general, to which it is possible to objectively
predict something. However, all three are focused on the future, and their occurrence in law
connects law with the future in various ways. Therefore, my goal in this part of the article will
be to show that law and the future have been closely related in legal theory, legal philosophy,
and legal practice to date.

A potential objection may arise that traditional legal foresight — often limited to short-term
predictability — shares little with the long-term horizons of futurology. However, this chapter
argues that the two are connected by a continuum of legal logic. To understand how law will
function in a fundamentally different world decades from now, we must first master how it
manages "the future" within its current dogmatic boundaries. By analyzing how judges already
anticipate the consequences of their decisions or how legislators model social impacts, we
establish the conceptual legitimacy for extending these existing cognitive processes toward the
more distant futurological horizon. Without this "bridge” from current legal theory, legal
futurology would remain an isolated discipline; with it, it becomes a natural evolution of legal
thinking.
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1. Dogmatic foresight and predictability of law as a component of an authoritative and
regulatory legal system

At the foundation of law lies its capacity to act upon the future —that is, to prescribe it. Legal
norms often employ prescriptive linguistic forms®®, such as "shall be,” which indicate that
something, subject to certain prescribed conditions, is to occur, or "ought to be,” which
expresses what should occur. However, legal norms do not necessarily require prescriptive
phrasing; they may also be expressed in the present tense. This does not negate their
hypothetical nature nor their attribution of legal consequences that may materialize in the
future.®® Hans Kelsen described the potential future effect of a legal norm as a purely
psychological fact that initiates a causal relationship: the cause being the legal norm itself, the
awareness of its existence and binding nature, and the effect being behavior in accordance with
it — which occurs in a hypothetical future.®

The law applies pro futuro.®* Therefore, the law stipulates that something must happen in
the future.®? Therefore, retroactivity causes problems in legal theory and practice and generally
represents a gross negative interference with the legal certainty of legal subjects.®® The
retroactive effect of law is only allowed in very exceptional cases, and, if it occurs, it must be
justified in a democratic society and the rule of law.%*

The American legal philosopher Lon L. Fuller included the prohibition of retroactivity, or
predictability of law, among the eight requirements of the internal morality of law.%®> The
essence of his argument is that if the law is to be an effective means of enabling its addressees
to behave in the desired manner, it must also be prospective. This means that it must be known
in advance so that it can have an effect in the future after its publication.®® This can generally
have two levels: first, the individual level of law enforcement, and second, the institutional level
of law-making and law application. The individual level assumes that legal subjects are rational
and autonomous actors who are able to foresee the legal consequences of their actions in the
future. To this end, they can adapt or choose appropriate alternatives for their actions. Thus, the
possible assumption of potential or actual legal liability presupposes the possibility of
considering all the legal consequences of actions that may arise in the future. The behavior of
certain subjects is always assessed (with exceptions) according to the law in force at the time it
was carried out. The law thus creates a prerequisite for the law addressees who act in good faith
at a given time, and therefore are not aware of future legislation that could have a retroactive
effect, to be able to rely on the legal consequences of their actions occurring in the present and
having an effect in the future.®’

The institutional level is based not only on the principle of enumerative public law claims,
and thus that public authorities can only act based on and within the limits of the law, but also

% Karl Llewellyn refers to this as "paper rules," which capture the authoritative and prescriptive dimension of something
"ought" to be or something "ought" to happen. See LLEWELLYN, K. A Realistic Jurisprudence — The Next Step. In
Columbia Law Review. Vol. 30, No. 4, 1930, pp. 447-451.

%9 For more on this, see KELSEN, H. General Theory of Law and State.®printing. Cambridge, MA: Harvard University
Press, 1949, p. 45.

8 1bid., p. 43.

61 See, for example, ONDROVA, J. Abstraktna kontrola Gstavnosti pravnych predpisov pred Ustavnym stidom Slovenskej
republiky a Ustavnym sidom Ceskej republiky. Banskéa Bystrica: Belianum Univerzita Mateja Bela, Préavnicka fakulta,
2016, p. 136.

62 BROSTL, A. et al. Tedria prava. Plze: Vydavatelstvi a nakladatelstvi Ale§ Cengk, 2013, p. 79.

6 CVRCEK, F., NOVAK, F. et al. Legislation: Theoretical Foundations and Problems. Plzen: Ale§ Cengk, 2017, p- 50.

6  See PRUSAK, J. Tedria prava. Krasno nad Kysucou: Kalligram/Absynt, 2023, pp. 491-492.

8 For more on Fuller's concept of internal morality in law, see FULLER, L. L. Moralka prava. Praha: OIKOYMENH, 1998,
pp. 44-46.

% 1bid., p. 54.

8 OTTOVA, E. Zaklady teérie prava. Brno: Institut Dalsiho vzdélavani, 2002, p. 105.
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on the fact that the actions and decisions of state authorities must be within legal limits that are
predictable and calculable for citizens®®. In this context, predictability is derived from the
preservation of legal certainty, which in turn is based on a combination of orientational
certainty, sociological certainty, and continuity of legal order.®® In this sense, it refers to the
activities of public authorities that become predictable from a future perspective, and their
actions or decisions themselves become expected. Legal certainty also means the ability to
foresee the development of legislation.”® Although the development of law must respond to the
dynamic nature of an ever-changing society, it is also desirable that all these changes reflect the
current legal situation and, so to speak, follow on from it to a certain extent in continuity.

In summary, it can be added that law essentially presupposes the future as the sphere of its
effect. These effects are based on the foresight derived from the legal dogma. Legal theory and
practice are based on the assumption that the legal norms of the present should guide the
behavior of individuals and public authorities forward, that is, anticipate and shape future
conduct. Although the law is anchored in the present, it is also dogmatically inseparable from
the idea of a regulated future.

2. Prediction is the ability to know the law

Up to this point, it might have appeared that the legal norms themselves, backed by legal
theory and by reflection of their prescriptive and prospective nature, favored the notion of
connecting law with the future. However, legal thinking may also be influenced by
considerations that do not take into account only legal norms. It may even concern prediction
based on relativizing the significance of legal norms and replacing them with the influence of
non-legal factors. A typical example of how such legal thinking works can be found in
representatives of American legal realism.”* Non-legal factors that shape prediction in law
include economic, political, ethical, psychological, and other reasons. In summary, Oliver
Wendell Holme's predictive theory can be mentioned to demonstrate this position in law. It was
his theory that defined the law as a prediction of how courts will actually decide.”? In this sense,
a substantial part of lawyer's thinking is shaped as a prediction of future legal decisions in
individual cases — not based on a purely textual interpretation of norms, but based on the
expected practice of courts, their experience, value attitudes, and social context. This is similar
to what Holmes expressed in his famous idea: "The life of the law has not been logic; it has
been experience."”

Another representative of American legal realism, Karl Llewellyn, relativizes the
significance of written legal norms as "paper rules." Llewellyn preferred the implementation
and application dimension in social and professional practice, represented by the so-called "real
rules." Real rules are, therefore, statements about how legal norms will be implemented and
applied in practice. However, it is important to note that these are not statements in a procedural
sense, e.g., about how a court conducts a dispute or what procedural rights and obligations the
parties to the dispute have. In contrast, according to Llewellyn, these statements are nothing
more than lawyer's predictions about how the court will decide on a given dispute.’

% See BROSTL, A. O pravnom stite. Krasno nad Kysucou: Kalligram/Absynt, 2024, p. 132.

69 See BROSTL, A. et al. Zaklady 3tatovedy. Kogice: Univerzita Pavla Jozefa Safarika v Kosiciach, 2007, pp. 177-178.

0 BALOG, B. Umenie tvorit' zikony: Schvalovanie zakonov v Slovenskej republike. Bratislava: Wolters Kluwer, 2019, p.
52.

I HRDINA, I. A., MASOPUST, Z. Chrestomatie ke studiu filosofie prava. Praha: Leges, 2011, p. 387.

2 See HOLMES, O. W. The Path of The Law. The Floating Press, 2009, pp. 3, 5, and 17.

3 HOLMES, O. W. The Common Law. Cambridge, MA — London, UK: The Belknap Press of Harvard University Press,
2009, p. 3.

7 LLEWELLYN, K. A Realistic Jurisprudence — The Next Step, pp. 448, 450.
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Moreover, such an approach not only tells us what law is, i.e., that it is an intellectual activity
oriented toward making predictions, but also becomes the key to understanding law. More
precisely, the actual normative and regulatory content of the law is understood after the final
authoritative decision of the case. This knowledge is, in fact, an ex post facto confirmation or
refutation of a previously thought or expressed prediction. This means that lawyers are not just
"interpreters of the law," but analysts of the likely behavior and decisions of courts or other
public authorities.

The ability to predict and the predictability of court decisions were fundamental issues in
American legal realism and were one of the topics that shaped its legacy.” However, in general,
it led to a split among its representatives into two camps.’® The first camp relied on sociological
explanations that emphasized the living social context when predicting court decisions. Among
these representatives were Karl Llewellyn, Underhill Moor, and Herman Oliphant. They
believed in the possibility of using sociological knowledge about social events to reach a final
decision in court cases. According to them, significant social events and trends can have a
fundamental impact on the conscience of judges and ultimately reflect in court decisions. Since
judges are not isolated from current events in society, significant social events are identifiable,
and their influence is recognizable; it is possible to successfully predict decisions in these cases.
Therefore, case decisions are predictable.

However, American legal realists such as Jerome Frank and Joseph Hutcheson came to the
opposite conclusion, emphasizing idiosyncratic explanations. They highlighted the influence of
the judge's psychological impulses and personality. In extreme cases, even random and short-
term psychological states of the judge can play a role.”” Similarly, at this point, we can raise the
question of the correctness and quality of a particular judge's decisions, where talent comes into
play.”® Due to their irrational nature and random occurrence, it is impossible to predict the
overall impact on the final form of specific court decisions.”

In fact, American legal realism is not the only theory that exploits the potential of predictions
in law, although its individual representatives have placed it at the center of their considerations.
The law and economics movement and the behavioral economic analysis of law also work with
predictions in law.&° The law and economics movement explains the predictability of the legal
behavior of legal actors with regard to achieving efficiency.8! It works with the assumption of
predictability in the form of which reflects models of rational choice by (neo)classical
economics.? In contrary, behavioral economic analysis of law can predict or take into account
the effects of cognitive biases® (e.g., framing, status quo bias, loss aversion, sunk cost trap,
omission bias, anchoring, etc.) in the decision-making process.®* These can correct the

5 See also MOSKOWITZ, D. H. The American Legal Realists and an Empirical Science of Law. In Villanova Law Review.
Vol. 11, Iss. 3, 1966, pp. 486 et seq.

6 LEITER, B. Realism, Legal. In GRAY, CH. B. (ed.) The Philosophy of Law- An Encyclopedia. Volume I-Il, A-Z. New
York — Oxon: Routledge, 2012, pp. 722-723.

" For adiscussion of this topic, see PRIEL, D. Law is What the Judge Had for Breakfast: A Brief History of an Unspeakable
Idea. In Buffalo Law Review. Vol. 68, No. 3, 2020, pp. 899-930.

8 See TUSHNET, M. American Legal Realism Today: An Idiosyncratic Restatement . In Northwestern Law Journal des
Refusés. Vol. 1, Iss. 1, 2024, p. 55.

7% See more FRANK, J. What Courts Do in Fact (Part | & Part 1l). In lllinois Law Review. Vol. 26, 1931-1932, pp. 645-666
and 761-784.

8 See more SOLTYS, D. Sucasné podoby pravnej filozofie: postmoderna, pravo a literatira, pravo a ekonomia, kritika
liberalneho legalizmu, patriarchatu, rasizmu a heterosexizmu v prave. Praha: Leges, 2022, pp. 71-116.

81 See RILEY, S. Legal Philosophy. Essex: Pearson Education Limited, 2013, p. 239.

8 See DOHERTY, M. (ed.). Jurisprudence: The Philosophy of Law.2"edition. London: Old Bailey Press, 2001, p. 56.

8  For a definition of cognitive biases, see, for example, CHERRY, K. What is Cognitive Bias? [online]. 2020 [accessed on
2025-05-20]. Available on: <https://lwww.verywellmind.com/what-is-a-cognitive-bias-2794963/>.

8 See LIPTAKOVA, K. Behavioralna analyza v ekondémii, politolégii a prave. In GABRIS, T. et al. (eds.) Nedogmatick
pravna veda: Od marxizmu po behavioralnu ekondmiu. Praha: Wolters Kluwer, 2017, p. 161.
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assumption of straightforward rational behavior with assumptions about the possible effects of
irrational biases.

In conclusion, it should be noted that predictability in law is not based solely on norms but
also on the ability to estimate how these norms will be interpreted and applied in specific
situations. Such predictability cannot be determined without considering relevant non-legal
reasons, which, however, ultimately contribute to the formation of law, or rather to the
definitive determination of the content of law when deciding a case. Prediction manifests itself
here as the anticipation of an authoritative conclusion of a case that may occur either
hypothetically or in reality in the future. The purpose of these predictions is to know the law by
anticipating the expected legal consequences. All this is true, but at the same time, it is necessary
to remember that the prediction of legal realists is narrowly focused on knowing the currently
applicable law. Thus, such predictive ability has the task of providing answers to the question
"what is law?" with the help of a decision in a specific case.

3. Practical legal foresight

Another dimension of foresight in law is what | will refer to as practical foresight. This can
be individual or social in nature. The individual one is revealed by the example of a lawyer
preparing a contract for a client. If a lawyer is to provide a quality legal service, then in
preparing and drafting such a contract, he or she must take into account not only the possible
text of laws and the decision-making of public authorities, but also all non-legal circumstances,
the motives and objectives of the contracting parties, or even possible future amendments to the
contract, etc.%> The intention here is to provide the client with legal services that solve their
problem without creating another problem or a tangle of further problems. The lawyer must
anticipate potential problems and take further professional steps accordingly.

Social foresight is particularly evident in lawmaking and legislative activity. If we assume
that law-making is a systematic and purposeful process carried out by law-making bodies,
resulting in the codification of models of behavior in the form of legal norms®, then this process
cannot be formally autonomous, random, arbitrary, or purely ideological, but must be based on
a thorough analysis of social phenomena®’, the behavior of individuals and groups, as well as
their needs, possible conflicts, and expectations. Thus, law-making represents not only the
normative modeling of reality, but also the responsibility for its effective regulation, with an
emphasis on anticipating application problems and possible undesirable consequences of legal
regulation.® For example, Viktor Knapp distinguished between the purely legal dimension and
its social dimension.® It is precisely the social dimension that reflects the future impact of legal
norms on social relations, and thus the anticipated impact of legislative intent on society. The
anticipated impact of the legislative intent should be as effective as possible. It should come as
close as possible to the intended purpose. Therefore, according to him, this activity must be
primarily scientifically based®® — although Knapp admitted that it is also political. In this regard,
it is assumed that legislation will be based on qualified findings, i.e., it will be carried out based

8  GABRIS, T. Uvod — externé a interna pravna veda. In GABRIS, T. et al. (eds.) Nedogmaticka pravna veda: Od marxizmu
po behavioralnu ekonémiu, pp. 12-13.

8 JUDA, V. Tedria prava. 2. doplnené a podstatne prepracované vydanie. Banska Bystrica: Belianum. Vydavatel'stvo
Univerzity Mateja Bela v Banskej Bystrici, 2020, p. 91.

87 Especially in the case of the threat of new, but poor-quality legislation. A thorough analysis of the proposed new legislation
is also necessary due to the threat of juridogenic interventions. These are legal interventions in the existing legal order that
may worsen the social situation or bring about a number of other, originally unintended problems as a result of neglecting
preliminary preparations and a thorough analysis of the current state of society. For more details, see SMART, C. Feminism
and the Power of Law. London — New York: Routledge, 1989, p. 161.

8  See FABRY, B. Teoretické problémy tvorby prava. Bratislava: A-medi management, 2018, p. 138.

8  See KNAPP, V. Teorie prava. Praha: C.H. Beck, 1995, pp. 108-110.
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https://doi.org/10.33542/S1C2026-1-08 141


https://doi.org/10.33542/SIC2026-1-08

STUDIA IURIDICA Cassoviensia ISSN 1339-3995, Vol. 14.2026, No.1

on the collection and evaluation of a large amount of information using scientific procedures
and scientific methods by professionally qualified individuals or teams of experts.®! Knapp saw
the strength of cybernetics in law in its ability to evaluate the amount of information needed to
create new, effective, and scientifically sound legislation.®> He also acknowledged that
"cybernetic machines"” would be of great importance for processing the necessary information
and data.®® The application of cybernetics in law made it possible to plan new legislation and
anticipate changes in the legal system that would need to be implemented in the foreseeable
future.

A special type of practical foresight is a judge's decision in an individual case. | do not want
to address the question of the extent to which a judge creates, shapes, or can rewrite the law.
Instead, we will focus on an interesting case of practical foresight on the part of a judge. This
is presented by Richard Posner in his analysis of the pragmatic approach to judicial decision-
making, which reflects the attitude referred to as "everyday pragmatism."®* On this occasion,
Posner mentions twelve characteristics that characterize pragmatic judicial decision-making.%
It is worth combining the impact of the consequences of a future decision and the legal rules in
a specific case, which the judge approaches in the process of deciding specific cases.®® The
judge must therefore consider not only the alternatives of possible ways of deciding in a given
case but also the consequences of these decisions. What enriches legal thinking is the judge's
ability to anticipate the possible social impacts of his or her decision. In this regard, he or she
may modify the text of formal sources of law, which in a sense become secondary.®” When
deciding whether or not to modify the text of formal sources of law and what impact his decision
will have, the judge must draw on current knowledge of the social sciences.®® The judge must
therefore anticipate the consequences of his decision in the case, which will lead him to the best
possible decision with regard to the current and future needs of society. To this end, he chooses
the decision in the case that will have the most favorable impact.

The specificity of this foresight lies in the very impact of the decision. These impacts can
generally be individual in nature, but if the decided case becomes a precedent or case law, then
the judge's decision will have a much broader social impact and should influence social practice
until the impact of decisions in the same or similar cases changes fundamentally (e.g.,
legislation changes, social practice changes, or the social sciences reach a new state of
knowledge).

In summary, practical foresight represents the ability of lawyers, legislators, and judges to
anticipate the consequences of their professional decisions with regard to the broader social
context. Its essence is a focus on the future, analytical thinking, consideration of non-legal
factors, and sensitivity to the dynamics of the legal and broader social environment —
anticipating possible situations, assessing risks, identifying the degree of expected problems,
evaluating social impacts, identifying alternative solutions, etc. All this takes place as if in a
hypothetical future in an effort to find answers to the questions: What could happen, and how
can undesirable situations be prevented? The application of practical foresight in law raises the
question of the appropriate level of responsible performance of professionally qualified

. CVRCEK, F., NOVAK, F. et al. Legislativa: Teoreticka vychodiska a problémy, p. 16.

92 KNAPP, V. O moznosti pouziti kybernetickych metod v pravu. Praha: Nakladatelsvi Ceskoslovenské akadémie véd, 1963,
pp. 12, 14, 84 et seq.

9% See ibid., pp. 92-102 and KNAPP, V. Teorie prava, p. 227.

9% For more on this, see SOLTYS, D. Stucasné podoby pravnej filozofie: postmoderna, pravo a literatira, pravo a ekonémia,
kritika liberalneho legalizmu, patriarchatu, rasizmu a heterosexizmu v prave, pp. 90 et seq.

% See POSNER, R. A. Law, Pragmatism, and Democracy. Cambridge, Massachusetts — London, England: Harvard
University Press, 2003, pp. 59-85.

% Posner does not speak of judge's total resignation from formal legal rules. Instead, he constructs a so-called constrained
pragmatism, which recognizes the judge's binding nature to the text of legal norms. See ibid., p. 254.

97 See POSNER, R. A. Pragmatic Adjudication. In Cardozo Law Review. Vol. 18, No. 1, 1996, p. 5.
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activities. Practical foresight is more than a technical issue; it represents a form of responsibility
in legal practice and in the drafting and enforcement of laws, taking into account their genuine
long-term impact.

VI. FUTUROLOGICAL FORESIGHT AND VISIONS IN LAW

The above dimensions of foresight in law, legal thinking, and legal practice are not the only
possible representations of considerations about the future in law. In the next section of this
article, I will focus on foresight, which is so specific in nature that its application in legal science
may indicate the development of a new approach to the law. This way of thinking about law
opens up knowledge of future forms of law. That is, the possibilities, development scenarios,
and problems that the law will have to deal with in the future. Such foresight, predictions, and
predictability are the subjects of legal futurology. In summary, they can be described as
futurological foresight, or as predictions about law, or predictions about the development of
law in the future.

As | have shown above, legal science to date has worked with the future, foresight,
prediction, and predictability of law, but not in the same way as legal futurology. They are
derived from existing legal dogma, existing texts of sources of law, existing and possible
decisions by public authorities, or current legal and social practice. It is essential to realize that
the framework for all the above dimensions of foresight, prediction, and predictability is the
stability and function of the legal system. Current law serves as a point of reference for finding
answers to questions such as "What is law?", "What applies as law in a given case?" or "What
social or legal situations may arise?" Foresight, prediction, and predictability in law are
important not only because they link thinking about law and legal problems to the future, but
above all because they are intrinsically linked to law and, to a certain extent, enable it and thus
the overall functioning of law. Law — whether as theory, social blueprint, professional craft, or
legislative project — only has power if it endures. Its very meaning depends on an unbroken line
into the future.

However, legal futurology is not entirely about finding answers to these questions, because
legal science, legal theory, legal philosophy, and legal practice can answer them. The subject
of futurological foresight, and thus its scenarios and predictions, can be much broader if we
apply general assumptions about futurology to them. Foresight in law, which is applied in legal
futurology, is a prospective activity with respect to the broader social framework and a more
abstract or concrete understanding of law. This framework provides incentives for monitoring,
identifying, and subsequently evaluating decisive trends, such as technological developments,
political directions at the national and global (planetary) levels, the impact of renewable
resources, the adaptation of technological innovations in society, etc. However, in this regard,
legal futurology may encounter the same stumbling block as futurology. This is the use of its
own methods.*

Predictions and scenarios about future law are the results of a scientific journey towards legal
futures. Legal futurology should be scientific knowledge of future law. In this regard, it must
have a scientific methodology that results in predictions about law. In general, the purpose of
futurological research is to systematically examine, create, and test possible and probable
situations or desirable ideas about the future.'® In addition to its own methods, futurology can
also use methods from other disciplines, such as sociology, economics, political science, and

9% POLI, R. A note on the classification of future-related methods [online]. In European Journal of Futures Research. Vol. 6,
2018 [accessed on 2025-05-17]. Available on: <https://doi.org/10.1186/s40309-018-0145-9>.

100 GLENN, J. C. Futures Research Methodology. In The 10th Federal Forecasters Conference — 1999. Washington: U.S.
Department of Education, Office of Educational Research and Improvement, 1999, p. 193.
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law, which are adapted to predict the future.!®® Methods used in futurology include, for
example, the Delphi method, forecasting and strategic management, analysis of megatrends and
weak signals (or identification of weak signals), scenario analysis, criticism, simulation
modeling, backcasting, STEeP/PESTLE analysis, and three horizons (3H) analysis.1%2

To clarify the application of these methods, consider scenario Analysis as a primary tool.
Unlike simple linear forecasting, this method involves identifying key drivers of change (e.g.,
Al autonomy or climate migration) and mapping their interactions to create multiple "plausible
futures." For example, in the context of Al, a researcher might construct a scenario where hybrid
intelligence becomes the norm for judicial decision-making, then use backcasting to determine
what legislative steps (such as defining algorithmic transparency) must be taken in the present
to reach a desirable version of that future. This transition from abstract speculation to systematic
modeling is what distinguishes legal futurology as a rigorous scientific discipline.

Of course, futurology methods can also be combined in appropriate ways.'®® Some
futurology methods do not have to focus exclusively on the future. They can simultaneously
combine the past, present, and future. This approach is also known as the futures triangle. It is
a forecasting tool that is used to map probable futures with respect to three key dimensions: the
pull of the future, the pressure of the present, and the weight of the past.!%* In fact, the
backcasting method, or reverse planning or reverse forecasting, is like a reverse process in
futurology, moving from the future to the present. It does not predict the future in the true sense,
but rather sets out the future and, to that end, helps to determine the steps that need to be taken
in the present in order to achieve the desired state in the future.%®

Following on from these ideas, it is currently necessary to recognize that legal futurology is
not a science with a developed methodology or applied and proven methods. In this context, it
is possible to consider applying the above-mentioned methods and, at the same time, adapting
them to the law. It is also possible to consider combining existing legal methods with
futurological methods after their subsequent adaptation. An important aspect of development is
to determine and limit the subject of legal futurology research on a specific scale. Here we are
faced with the question of what legal futurology should deal with and to what specific extent.
Should it focus on the future forms of law in general, the development of a specific area of law
or subarea’®, the future form of a specific legal regulation or legal institution'®’, or should it
also deal, for example, with the prejudicial ruling of a specific socially significant court case®?
At this point, we encounter not only what should be the subject of legal futurology, but also
what can be predicted with relative reliability and within what time range. In this sense, legal

101 POLLI, R. Ibid.

102 See GLENN, J. C. Ibid.; SLAUGHTER, R. A. The Knowledgebase of Future Studies as an Evolving Process. In Futures.
Vol. 28, No. 9, 1996, p. 804; SCHWARZ, B., SVEDIN, U., WITTROCK, B. Methods in Futures Studies: Problems and
Applications. London — New York: Routledge (Taylor & Francis Group), 2018, pp. 23-45.

103 See LUM, R. Working with Verge. In Compas: The APF Methods Anthropology, 2015, p. 5.

104 For more details, see INAYATULLAH, S. The Futures Triangle: Origins and Iterations. In World Futures Review. Vol. 0,
No. 0, 2023, pp. 1-10.

195 For more on the basic characteristics of this method, see DREBORG, K. Essence of Backcasting. In Futures. Vol. 28, Iss.
9, 1996, pp. 813-828.

106 For example, Handrlica, Sarapajev, and Blahoudkova argue that in the case of administrative law, futurological approaches
focusing on the future development of public law are nothing new. Jozef Balga writes that legal futurology can also be seen
as part of asylum law. See HANDRLICA, J., SARAPAJEV, V., BLAHOUDKOVA, G. “BLACK SWANS” in
administrative law. In The Lawyers Quarterly. Vol. 11, No. 3, 2021, pp. 479 et seq. and BALGA, J. Azylové pravo. Plzen:
Vydavatelstvi a nakladatelstvi Ales Cengk, 2012, p. 124.

197 For example, Artur Kotowski points out that narrower subjects of legal futurology, such as legal institutions, are already
primarily the domain of legal science. KOTOWSKI, A. Legal futurology — potential of foresight research in legal sciences:
could legal futurology be treated as an independent science in jurisprudence?, p. 101.

108 See PATE, R. A. The future of harmonization: soft law instruments and the principled advance of International Lawmaking.
In Toronto International Law Review. Vol. 13, No. 2, 2010, p. 144.
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futurology must deal with setting the degree of generality or specificity of the subject of its
research, as well as setting the time range of its conclusions and the ability to deliver responsible
scientific conclusions.

Despite the above, we can say that legal futurology will deal with ideas about future law. In
this sense, it will capture the dynamics of law towards the future, because the result is answers
to the question "what will law be like?" or "what will law have to become in the future?".
Currently, due to its embryonic nature, legal futurology is clearly not that part of legal science
with a constructed, proven, and developed methodology ready to be used. But the question is
whether it has this potential. In terms of the specificity of the subject of study, the need for a
special methodology, and the potential of its conclusions or contributions, | would argue that it
does. Legal-futurological foresight will form a separate component of legal consciousness.
Legal consciousness includes ideas about law at the levels of de lege lata and de lege ferenda.®®
Ideas about "what law is" belong to the level of de lege lata. In contrast, ideas about "what the
law should be" belong to the de lege ferenda level.!® Thanks to legal futurology, this
classification can be extended to the de lege futura level, that is, the level of "what the law will
be" or "what the law have to become in the future." The scientific methodology and
methodology of legal futurology — and thus its scientific nature — is intended to prevent the
results of its anticipatory ideas from falling solely within the realm of de lege imaginata, that
is, the level of artistic reflections on law, the application of imagination in legal science!'!, and
purely ideal thinking as in the case of utopian constructs?.

In view of the above, it is particularly necessary to define the nature, place, and role of
visions in legal futurology and, in general, their meaning and significance for the law. By vision,
| mean shared ideas that convincingly present a description and the goal of the desired future.*®
However, visions must be approached with caution. Not all futurological research produces
visions — and the same can be said of legal science; indeed, visions need not be the sole domain
of futurology, and their origin need not be scientific at all. Clem Bezold draws attention to the
distinction between visions as "futures for the heart" and trends and scenarios that are "futures
for the head."'** In other words, there is an analytical difference between predictions of the
future and visions of it.

The attractive aspect of a vision is that it serves as a light at the end of the tunnel.1%®
Anticipation gives way (or is complemented?) by an aspirational character. Until it is realized
or it fails, a vision dispels the absurdity of being. Visions are therefore accorded a privileged
status, because having a vision is understood as having a certain advantage. Vision is an
incentive for mobilization.!*® Of course, at this point, 1 am not concerned with a thorough
analysis of the concept of vision and its subsequent application to the needs of law. Rather, |

109 See, for example, HENCOVSKA, M., JESENKO, M. Tebria prava pre Studijny program ,,verejna sprava“. KoSice:
Univerzita Pavla Jozefa Safarika v Kogiciach, 2010, pp. 46-47.

110 For more details, see VECERA, M., URBANOVA, M. Zaklady sociologie prava. Bro: Masarykova univerzita, 1994, p.
141.

11 In connection with this, see, for example, ROBSON, R. Lesbian (Out)Law: Survival Under the Rule of Law. New York:
Firebrand Books, 1992, pp. 24 and 88; BROOKS, K. Feminists, Angels, Poets, and Revolutionaries: What I've Learned
from Ruthann Robson and Nicole Brossard on What it Means to Be a Law Teacher. In City University of New York Law
Review. Vol. 8, Iss. 2, 2006, pp. 638 et seq., and also WHITE, J. B. The Legal Imagination. The Abridged Edition. Chicago
— London: The University of Chicago Press 1985, pp. 207-295.

112 See the following section of this article.

113 Compare BEZOLD, C. Aspirational Futures. In Journal of Futures Studies. Vol. 13, Iss. 4, 2009, p. 84; INAYATULLAH,
S. Six pillars: futures thinking for transforming, In Foresight. Vol. 10, No. 1, 2008, pp. 6 et seq.;

114 See BEZOLD, C. Ibid.

115 PAPULA, J., PAPULOVA, Z. Stratégia a strategicky manazment: ako nastroje, ktoré umozituju stiperenie i spoluZitie
Davida s GoliaSom. Bratislava: Tura Edition , 2013, p. 105.

116 See GODET, M. Creating Futures: Scenario Planning as a Strategic Management Tool.?"edition. London — Paris — Geneva:
Economica, 2006, p. 304.
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am trying to show why it is appropriate — and perhaps even advantageous — to think about the
theoretical incorporation and elaboration of the concept of visions in legal science. If legal
visions existed, they would most likely fulfill the same role. I will briefly point out that history
shows that visions in law have existed and have fundamentally influenced contemporary and
current thinking about law and its theoretical and practical construction. Mobilization and the
vision of something hopeful significantly accelerate development in a given area. An example
of this is the belief in the codification of law and the resulting vision of rationality,
completeness, consistency, and hierarchical organization of the legal order.!*” This is, apart
from political and ideological factors, another important factor that led to the development and
dominance of legal positivism.

However, | will return to predictions about law as legal-futurological foresight. In
connection with this, it can be argued that the conclusions of legal futurology do not necessarily
have a uniform form. If we look at futurology, it suggests a diversity of predictions that can
easily be applied to the law. In particular, it is possible to distinguish between different
predictions about the law. These predictions can be categorized in terms of the future they will
be concerned with:!18

e possible futures, i.e., conditions and situations that may arise in the future in the law,

e probable futures, i.e., conditions and situations that are likely to occur in law unless
there are unexpected changes or interventions in current trends,

e preferred futures, that is, potential or probable forms of law in the future that we are
deliberately trying to achieve because they focus on a set goal, needs, values, and
opportunities.

In addition to the above, it is also possible to consider a further classification of predictions
in legal futurology — for example, according to the methods used, the time range, or the degree
of descriptiveness or normativity.'*® Legal futurology will likely adapt these types of
predictions to its own needs and purpose. This is especially true when the subject of interest in
legal futurology is not only the future itself, but above all, the future of law as a regulatory and
socially anchored system.

VII. THE FUTURE BETWEEN FUTUROLOGY AND UTOPIA

The legal futurology serves to connect the law with the future. This naturally raises the
question of how this happens. In other words, how does it formulate its conclusions, i.e.,
predictions of law? Is (legal) futurology utopian? Can we therefore dismiss futurological
thoughts about law as utopian daydreaming? Can we refute the claim that it falsely presents
itself as a science in a new guise? In the following text, | will attempt to refute the frequent
criticism and trivialization of futurology as modern utopianism.

The future has various aspects. These include, for example, philosophical, cultural,
psychological, and scientific aspects. However, at the center of discussions about the future, the
time aspect is decisive. In this sense, the future is something that has not happened, does not
exist, but will certainly happen one day. The assumption of the future presupposes the

117 HOLLANDER, P. Filosofie prava. 2. rozsifené vydani. Plzeii: Vydavatelstvi a nakladatelstvi Ale§ Cengk, s.r.0., 2012, pp.
275 et seq.

118 VESELY, A., NEKOLA, M. (eds.) Analyza a tvorba vefejnych politik: ptistupy, metody a praxe, p. 274.

119 For more details, see, for example, VESELY, A., NEKOLA, M. (eds.) Analyza a tvorba vefejnych politik: pfistupy, metody
a praxe, pp. 274 et seq.; BORJESON, L., HOJER, M., DREBORG, K.-H., EKVALL, T., FINNVEDEN, G. Scenario types
and techniques: Towards a user's guide. In Futures. Vol. 38, Iss. 7, 2006, pp. 723-739; BERGMAN, A., KARLSSON, J.
CH., AXELSSON, J. Truth claims and explanatory claims - An ontological typology of futures studies. In Futures. Vol.
42, 1ss. 8, 2010, pp. 857-865.
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movement, flow, and development of everything in time. This brings us certainty that
something will happen after all.1%°

This time aspect naturally connects itself with space, meaning that something will occur not
only in certain time or time range but also in a certain place. Time and space are two basic
categories of historical consciousness and science.'?* Moreover, the law connects its
justification not only in time and space. It is necessarily shaped by historical conditions because
it is linked to the social context.'?? The social context can be understood quite generally as the
condition for the existence of an organized functioning of society.!?® The law has functioned in
this way in the past and continues to do so in the present. But will the law, therefore, also exist
in the future?

From the perspective of legal futurology, the answer is clearly yes. In this context, Barton
Beebe notes with a certain amount of humor that legal futurists have often presented and will
continue to present various — perhaps even mutually incompatible — predictions about the law.
However, according to him, they all clearly agree only on the general conclusion that law will
certainly continue to exist in future societies.*?* This conclusion is not without significance as
it serves as a distinguishing feature between futuristic and utopian thinking about law. From the
utopian point of view, there is no reason for the existence of law*?, or the role of law in a
utopian society is highly relativized. For example, it can be relativized by a significant reduction
in the authoritative and coercive aspects of law, although law continues to exist in an ideal and
harmonious society.!?® In the case of utopias, arguments in favor of a more developed legal
system were, indeed, only an exception.*?’

120 See, for example, ANTIPIN, N. A. Buduiceje kak predmet filosofskogo osmyslenija v klassi¢eskoj, neklassi¢eskoj i

postneklassieskoj nauke. In Voprosy sovremennoj nauki i praktiki. Universitet im. V. I. Vernadskogo. Vol. 47, No. 3,
2013, pp. 86-97.

121 See, for example, TRESOVA, M. Cas v historickej vede a ¢as v mentalitach naprie¢ dejinami. In ACTA HISTORICA ET
ORIENTALIA NEOSOLIENSIA: Studentsky historicky ¢asopis ACHERON. Vol. 17, 2021, pp. 6.

122 gee more MARSALEK, P. Piib&h moderniho prava. Praha: Auditorium, 2018, pp. 28-30.

123 This organized existence of society can be achieved either organically or artificially. However, this idea can be understood
in general terms as implied in the classical sense by the statement "ubi societas, ibi ius,” or "where there is society, there is
law," which is attributed to Marcus Tullius Cicero. This idea emphasizes the inseparable connection between the existence
of law and the condition of an orderly society, which testifies to the presence of a certain form of justice. For more details,
see CICERO, M. T. O vécech vetejnych. Praha OIKOYMENH, 2009, p. 139.

124 See BEEBE, B. Fair Use and Legal Futurism, p. 5.

125 A typical example of the nonexistence of law in an ideal social state is Marxism-Leninism, where, in addition to the thesis
of the withering away of the state, the thesis of the withering away of law was also developed. Lenin foreshadowed the
idea of the withering away of law with the following statement: "[...] people will become accustomed to observing the
elementary rules of social life, known since ancient times, repeated for thousands of years in all the rules of social co-
existence, until they become accustomed to observing them without violence, without coercion, without subjugation,
without a special coercive apparatus called the state." This statement was subsequently developed by Soviet legal theorists
of the time. For more details, see LENIN, V. I. Stat a revoluce. Praha: Svoboda, 1949, pp. 91 and 85, and also BROSTL,
A. Pravne myslenie 19. — 20. storo¢ia. Kogice: Univerzita Pavla Jozefa Safarika v Kogiciach, 2011, pp. 44-51.

126 Thomas More admitted the existence of law in an ideal society, but in a very minimal and simplified form so that people
would be able to understand it themselves and behave accordingly. According to him, lawyers should be banned because
they only complicate matters unnecessarily. Tommaso Campanella had similar ideas, envisioning the transformation of law
into a concise set of laws whose content and meaning would be sufficiently clear to everyone. In the City of the Sun, there
is no judicial system and probably no lawyers, as Campanella only mentions judges who are experts in their field. Francis
Bacon, in his utopian concept of New Atlantis (also referred to as Bensalem), also envisions law, but it has neither a
coercive nor a decisive role in the organization of society. In Bensalem, law is understood as a moral bond within society,
and, in addition to being simple, fair, humane, and based on scientific knowledge, it is noncoercive and rarely necessary in
practice. Compare MORE, T. Utdpia. Bratislava: Vydavatel'stvo Spolku slovenskych spisovatelov, 2017, p. 90;
CAMPANELLA, T. Slnecny §tat. Bratislava: Vydavatel'stvo Spolku slovenskych spisovatel'ov, 2020, pp. 55-57; BACON,
F. Nova Atlantida a Eseje. 3. vydani. Praha: Mlada fronta, 1980, pp. 9-41;

127 Among such exceptions is James Harrington and his concept of the Republic of Oceania, which has a developed legal
system anchored in its constitution. Moreover, his concept of the legal system of the Republic of Oceania is based on
written sources of law, a systemic nature, periodic lawmaking, and well-functioning independent courts. Thus, it represents
a concept of the state (an ideal republic) that is very close to modern republics. Compared to Thomas More, they share the
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Moreover, if we look at the original meaning of the term "utopia,” the difference between
utopian and futurological thinking becomes very clear. Utopia can be understood as an a priori
construction of a certain model of a perfect society and/or a perfect state.'?® The word "utopia”
is artificial. It was created from the prefix "ou" ("ov"), which means "no," and the word "topos"
("tomog"), which can be translated from classical Greek into English as "place." In other words,
a place that does not exist.'?® Utopias lack the support of experience: all utopian works
contemplated something that did not exist. Utopian thinking, therefore, appears to be detached
from historical reality. For this reason, it is not a way of thinking that works with historical
experience, and it cannot be said unequivocally that it predicts the future, because its
conclusions are not reasonably derived from reality. In contrast, futurological thinking about
law is based on real trends and data that are supported by the historical form of society and law.
Therefore, the nature of utopias is ideal. They are only ideal constructs without a real
background.*® It is also true that utopian thinking is a normative one. Its main task is to show
the desired form of society, state, law, interpersonal relationships, etc. Perhaps the only thing
in which the conclusions of utopians converge with reality is the fact that most of them were
critical reactions to the social conditions of their time.

The term utopia may also be the result of combining two words from classical Greek: "eu"
("ev") meaning good and "topos"” (tomog) meaning place. In this sense, we are talking about
normative considerations that aim to present a "good place."**! Legal futurology, on the other
hand, is analytical and predictive in nature. It is based on a scientific and systematic approach
to thinking about the future, taking into account demographic, technological, economic,
political, security, environmental, and other relevant data in order to predict possible
developments in law in the future. Therefore, the main objective of legal futurology will be to
anticipate, model, and thus potentially influence future scenarios of legal development.

The goal of utopian thinking, on the other hand, is to describe an ideal social order and,
possibly, the place of law within it. Utopian concepts are therefore static in nature. They are
(pre)images of a perfect society for which development in the sense of improvement has
stopped, as they have achieved their own perfect form. It can be said that utopias are pseudofacts
that are not based on the real world and are not empirically verifiable. However, descriptions
of utopian societies and the framework of their normative form strive to appear credible.
Utopians indeed presented these pseudofacts consciously and with productive intent: they

idea that laws should be clearly written and understandable to the majority. We also encounter the idea of a utopian society
or state with a well-functioning legal system in the work of the Czech mathematician, logician, and philosopher Bernard
Bolzano. However, in general, the ideas he develops reveal the basic features of a constitutional state. See and compare
HARRINGTON, J Republika Oceéna. Praha: Mlada fronta, 1985, e.g. pp. 23 et seq. and pp. 111-116, and BOLZANO, B.
O nejlepsim staté. Praha: Mlada fronta, 1981, e.g. pp. 23-29.

128 KRAUS, J., PETRACKOVA, V. et al. Slovnik cudzich slov. Bratislava: Slovenské pedagogické nakladatel'stvo, 1997, p.
950.

129 Note No. 33 in HRUSOVSKY, I. (ed.) Humanizmus a renesancia: antolégia z diel filozofov. Bratislava: IRIS, 2008, p.
540.

130 In this regard, the possible feasibility or infeasibility of utopias is not important. For example, Herbert Marcuse understood
changeability in the possibilities of realizing utopias. He argued that what was understood in the past as an unfeasible utopia
is now feasible thanks to the release of capitalist productive forces towards a radical transformation of society into a free
and egalitarian form without the need for coercion. In contemporary discourse, the terms "utopia” or "utopian™ serve as an
excuse for unwillingness to implement something that has long been possible to implement. The Russian philosopher of
personalism, Nikolai Alexandrovich Berdyaev, on the other hand, admitted the practical feasibility of utopias but at a high
price for human freedom. See MARCUSE, H. Konec utopie. In Psychoanalyza a politika. Praha: Nakladatelstvi Svoboda,
1969, pp. 65-71; BERDYAEV, N. A. O otroctvi a svobod¢ Clovéka. Praha: OIKOYMENH, 1997, p. 164 and also
BERDYAEV, N. The End of our Time: together with an essay on the General Line of Soviet Philosophy. New York: Sheed
& Ward Inc., 1933, pp. 187-188.

131 KASINEC, R., JENCIK, J. Dystépia - teoretické vymedzenie pojmu [online]. Projustice: Vedecko-odborny recenzovany
Casopis pre pravo a bezpeCnostné vedy, 30 December 2018 [accessed on 22 May 2025]. Available online:
<https://www.projustice.sk/teoria-prava/dystopia-teoreticke-vymedzenie-pojmu>.
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understood them either as a laboratory development of certain ideals or as a mirror of the times
and society, critically pointing out the shortcomings of the real world.**? Utopias thus describe
the hypothetical present of a certain imagined organization of the state and society, which is
supposed to inspire the current real social order. It does so to allow us to reevaluate their current
form in the future. For this reason, utopias manipulate human nature and assume the possibility
of a simple and uniform form of individuals.!3® Utopian thinking assumes that people are
naturally willing to accept and submit to a given social order because they consider it to be
generally good, thereby simplistically constructing human nature as uniformly rational or
submissive. Therefore, it is possible to completely simplify or reduce the law and its application
to sporadic exceptions that deviate from the almost automatic ability to submit to the social
good. Futurology does not work with such a philosophical assumption. If it is interested in
human nature (or rather, the variants of its manifestations in human thought and action), it states
changes in it as a fact or reflects them under the influence of external social circumstances.'

It is also necessary to address the potential criticism regarding the illusoriness of descriptive
legal futurology. While utopia deals with "non-existent places” based on idealization,
descriptive futurology deals with "non-existent times™ based on data-driven probability. The
risk of illusoriness is mitigated by the continuous updating of predictions through the
monitoring of weak signals — small, seemingly insignificant events today that may indicate a
paradigm shift tomorrow. Furthermore, by incorporating dystopian scenarios (e.g., the complete
dehumanization of the penal system through algorithmic bias), legal futurology proves it is not
a visionary "wish-list" but a rigorous stress-test for the law, identifying where current legal
principles might fail under the pressure of future transformations.

The conclusions of futurology present an open and dynamic future, which, despite
predictions, may change, become more precise, and yet remain open to further development. It
therefore understands law as a dynamic system of social rules that plays a certain role in
development and/or is subject to adaptation in response to trends (e.g., technological law that
adapts to machine learning, natural language processing, etc.). Moreover, legal futurology,
within its analytical and predictive nature, seeks to work with facts. These are framed by
megatrends, weak signals, pressing issues, and unexpected but highly effective phenomena.
Rather, it is concerned with presenting possibilities and scenarios for the further development
of law. Thus, the result of legal futurology will be possible, realistic futures for law under the
influence of trends such as the further development of globalization, planetarization, climate
change, and the threat of ecological disasters, or the increasing influence of technology on the
functioning of law and the practice of legal professions. The number of these scenarios will
generally exceed one.

Another difference is that in utopias, law is an ideal construct that, although it may have
some characteristics of contemporary law, can be reduced or even abolished because it is no
longer necessary. Legal futurology may also work with ideal law (natural law, cybernetic law,
technological law, etc.). At the same time, it will inevitably have to deal with the harmonization
of law as a system of formal sources of law and the real functioning of law under the decision-
making of state authorities and law as social practice.**® Thus, futurology, in its view of the

132 5ee PERNY, L. Utopisti. Vizionari sveta buddcnosti: Dejiny ut6pii a utopizmu. Martin: Matica Slovenska, 2020, p. 81.

133 For example, Gabriel Bonnot de Mably assumes the development of a certain type of modesty as a virtue. See MABLY,
G. B. Vybor z dila. Praha: Statni nakladatelstvi politické literatury, 1958, p. 17.

134 An example of this approach can be found in Donna J. Haraway's posthuman concept of humans as cyborgs. See
HARAWAY, D. J. A Cyborg Manifesto: Science, Technology, and Socialist-Feminism in the Late Twentieth Century
[online]. University of Minnesota Press, ProQuest Ebook Central, 2016, p. 5 [accessed on 2025-05-21]. Available on:
<http://ebookcentral.proquest.com/lib/warw/detail.action?doclD=4392065/>.

185 VASILEVIC, G. A. Juridi¢eskaja nauka: otraZenie dejstvitelnosti i formirovanie obraza buduséego, p. 73.
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future, tries to avoid simplifications and examines the law in all the complexity of the
circumstances surrounding it.

Last but not least, utopias often take into account the specifics of public life and the private
lives of individuals in a holistic framework. This serves to underline their importance in
maintaining the ideal functioning of society and the state as a whole. For example, Tommaso
Campanella deals with such trivialities as the procreation of future ideal citizens of the City of
the Sun**®, and Thomas More with the simple clothing of the citizens of Utopia'®’. These details
logically fit into the broader functioning of society and the state. Legal futurology may not be
interested in such details and may not use them to justify future forms of law. For example,
when Richard Susskind predicted in the 1990s that the computer would be the main
communication tool and working tool for lawyers in the digital age'3, or that email would be
the main means of communication between lawyers and their clients'®, he did not attempt to
justify how this method would affect the law as a whole and how much it would depend on it.
Rather, it was meant to be a statement of one of the manifestations of the intersection of
technology and law. This means that legal futurology is more open to the plurality of futures
and can be more general in its predictions of future developments in law.

In summary, it can therefore be argued that legal futurology is not utopian one and its
intention is not to hypothetically model the conditions of a perfect society or the possible form
of law in it. It is by no means the intention to justify one form of future society, which it presents
as a normative ideal for the desired form of society.

Nevertheless, the question remains unanswered as to whether legal futurology can have
anything in common with utopian thinking. After all, both offer a glimpse into other worlds,
utopian thinking into an imaginary ideal world, while legal futurology into the world of the
future. Ultimately, however, they can use imagination to anticipate different scenarios for the
future. Futurology and utopian thinking alike use creativity and imagination, albeit to varying
degrees and for different purposes. Futurology can also be understood as an approach that
combines the artistic and scientific nature of knowledge in order to predict possible futures.'4°
The possibility of applying creativity and imagination here is not only based on facts processed
using scientific methods, but above all on the ability of futurology to get as close as possible to
the real shape of the future.!*! Creativity is thus not only the ability to imagine all possible
alternatives for the future, but also becomes an incentive to anticipate social changes. Various
methods focused on scenario building are the product of creative exploration of how the future
should be understood, analyzed, and studied.'#?

Another similarity between futurology and utopian thinking is their interdisciplinarity.143
Futurology and utopias creatively incorporate knowledge from various scientific disciplines,

136 CAMPANELLA, T. Slne¢ny §tat, pp. 16 and 27-30.

187 MORE, T. Utodpia, p. 56.

138 SUSSKIND, R. E. The Future of Law. Oxford: Clarendon Press, 1998, pp. 55, 129-137, 242.

139 BAXTER, R., SUSSKIND, R. E. Richard Susskind — How Technology Will Change Justice [online]. [accessed on 2025-
05-26]. Awvailable on: <https://legaltalknetwork.com/podcasts/law-technology-now/2020/01/richard-susskind-how-
technology-will-change-justice/?utm_source=chatgpt.com>.

140 MOTTI, V. V. Future Studies. In GLAVEANU, V. P. (eds.) The Palgrave Encyclopedia of the Possible. Cham: Palgrave
Macmillan, 2023, p. 609

141 VIDA, C. Application of futurology for the analysis of the security environment (is it possible to determine the future?). In
GUBAS, F. (ed.) National and International Security 2023: Proceedings of the 14th International Scientific Conference.
Liptovsky Mikulas: General Milan Rastislav Stefanik Armed Forces Academy, 2023, p. 447.

142 JONES, CH. B. Creativity: The flawed forge of tomorrows [online]. In Futures. Vol. 150, June, 2023. [accessed on 2024-
10-22]. Available on: <https://doi.org/10.1016/j.futures.2023.103159>.

143 Compare SUNDARAM, A. Theory and Practice of Interdisciplinarity in Futures Studies. In CHANDRAMOHAN, B.,
FALLOWS, S. (eds.) Interdisciplinary Learning and Teaching in Higher Education: Theory and Practice. London:
Routledge 2008, pp. 44-57 and LEVITAS, R. Concept of Utopia. Oxfordshire: Lang AG International Academic
Publishers, Peter, 2011, pp. 179 et seq.
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from which they formulate their conclusions. Of course, as | have shown above, each does so
in its own way and for its own purposes. A certain degree of similarity between futurology and
utopias stems from the fact that both refer to the future. In the case of utopias, we sometimes
encounter direct references to the future.’** In summary, however, it can be said that, in the
strict sense of the word, this is a misunderstanding. Utopias represent a vision, but they do not
provide any reason why the development of society should/must move in that direction. They
lack the basic assumption of causality, i.e., an explanation of the reasons that will bring about
such a society and shape it into this complex form. What connects them to the future is what
Ernst Bloch noticed in their critical and inspirational role. Utopias can give people the
determination to change the existing imperfections in society. Thus, utopian ideas and concepts
are the impetus for the future realization of what has not yet been achieved.** In this sense,
utopia can also be directed by its nature towards the future.4®

VIIl. CONCLUSIONS

The future will show the validity of legal futurology as a scientific discipline. The reason for
this assertion is primarily a pragmatic approach to it. By this | mean, in particular, how legal
futurology can produce truly effective predictions and, above all, how these predictions can
help society prepare for certain problems or, better said, how it can prevent them through timely
intervention.

Given the relatively young age of legal futurology — and especially its short history in legal
science and the small number of scientists dedicated to its development — it is necessary to
improve its methodology and methods and wait for it to develop the ability to function
effectively and produce valid scientific findings. Therefore, despite its growing importance,
legal futurology remains largely a theoretical field that requires further development,
particularly in terms of methodological consistency, practical applicability, and value
anchoring.

The biggest obstacle to legal futurology may be, as in the case of futurology in general,
skeptical views regarding its ability to produce credible and usable predictions. After all, the
first rule of prediction is: "Predictions are always wrong." The question is whether it is
reasonable to engage in a fundamentally flawed activity. However, what is questionable in this
regard is not the absolute precision of the predictions, but how far they deviate from the reality
they previously attempted to foresee.}*” Therefore, the entire range of predictions or scenarios
may have practical relevance, not just one prediction that appears to be certain. Legal futurology
must also take this deviation into account and incorporate it into its planning and strategies.
Additionally, the entire range of predictions and scenarios collects and expresses a wealth of
information that can be used in other ways. In this respect, the original purpose of futurology
remains unchanged, that is, to prepare for the future, not for what will definitely happen in the
future, but for what could happen with varying degrees of probability.4®

The analysis of large amounts of data in legal futurology can also be aided by the application
of the latest technological innovations that take advantage of the potential of artificial
intelligence, machine learning, and natural language processing. Paradoxically, this leads to the

144 See, for example, MORGAN, D. R. The Dialectic of Utopian Images of the Future within the Idea of Progress. In Futures.
Vol. 66, 2015, pp. 106, et seq.

145 BLOCH, E. Geist der Utopie. Munich — Leipzig: Duncker & Humbolt, 1918. 145 p.

146 For more details, see GROGAN, A. Blueprint for a New Utopia. In Engineering & Technology. Vol. 8, Iss. 3, 2013, pp.
46-49.

147 See Laws of Forecasting [online]. [accessed on 2025-05-30] Available on: <http://www.practicalforecasting.com/laws-of-
forecasting.html>.

148 SCHWOCHOW, J., RAMGE, T., GARCIA-LANDA, A. The Global Economy as You've Never Seen It: 99 Ingenious
Infographics that Put it All Together. New York: The Experiment, 2018, p. 162.
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question of whether legal futurology will be carried out by technology rather than flesh-and-
blood experts. In some predictions, such as the ability to anticipate decisions from constitutional
and supreme courts, artificial intelligence may be more successful than human experts in legal
theory and practice.’*® The development of legal futurology also takes into account the
optimistic rhetoric of the currently promising application and usefulness of artificial
intelligence in practice.™® In connection with the strengthened cognitive component and
information processing in combination with normative and value orientation, it is more
appropriate to assume the future application of hybrid intelligence, which combines the
potential of technology with human potential.

The original contribution of this study lies in the systematic categorization of legal
futurology within the framework of legal science, specifically through the introduction of the
de lege futura level of legal consciousness. By synthesizing traditional legal foresight with
interdisciplinary futurological methods, this article provides a novel methodological foundation
for researching the future of law. It moves beyond mere description of technologies, offering
instead a theoretical justification for legal futurology as an essential, non-utopian component
of responsible legal thinking in the 21st century. Moreover, the primary scientific contribution
of this article consists of a methodological synthesis that bridges general futurology with
traditional legal theory. Specifically, it introduces the concept of de lege futura as a distinct
level of legal consciousness, providing a theoretical framework for research that is neither
purely dogmatic (de lege lata) nor merely reformist (de lege ferenda). Through the analytical
separation of legal futurology from utopianism and the categorization of its methodology and
thematic areas, this study provides a foundational taxonomy for a discipline that has, until now,
been explored only fragmentarily in Central European legal scholarship.

Above all, legal futurology faces a more pressing need for scientific anchoring and
methodological development. The aim of its long-term development should be to show that it
IS not a secondary speculative branch of legal science but a clear manifestation of responsible
legal thinking in times of change, which, in terms of its subject matter, is reserved for the future
of law.
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PORUSENIE PRAVA NA SPRAVODLIVY PROCES PRI
PREKROCENI PRIESKUMNEHO OPRAVNENIA V
ODVOLACOM KONANI

VIOLATION OF THE RIGHT TO A FAIR TRIAL DUE TO
EXCEEDING THE SCOPE OF REVIEW IN APPELLATE
PROCEEDINGS

Dalibor Vyhnalik*
https://doi.org/10.33542/S1C2026-1-09

ABSTRAKT

Clanok sa zaoberd procesnou aktivitou sporovych stran ako limitom prieskumného opravnenia
odvolacieho sudu v civilnom konani a jej vplyvom na prdavo na spravodlivy proces. Analyzuje
pravny rdmec prieskumného oprdvnenia, jeho vynimky a dosledky prekrocenia, pricom
osobitnu pozornost' venuje principu rovnosti stran. Cielom je normativne vymedzit' limity
prieskumného opravnenia v slovenskom civilnom procese a zhodnotit ich dopad na efektivnu
sudnu ochranu prav. Vychodiskom su dve pracovné hypotézy: (1) prekrocenie prieskumného
opravnenia v odvolacom konani predstavuje kvalifikovany zdsah do prava na spravodlivy
proces a principu rovnosti stran, a to aj vtedy, ak je vysledny materidalny zdaver odvolacieho
sudu vecne spravny; (2) sucasnd uprava opravnych prostriedkov v slovenskom civilnom procese
poskytuje strandm len obmedzené a nie vidy dostatocne efektivne mechanizmy na ndpravu
porusenia sposobeného prekrocenim prieskumného opravnenia. Metodologicky clanok
vychadza z pravnodogmatickej analyzy, komparacie s vybranymi zahranicnymi prdavnymi
poriadkami (najmd ceskym, nemeckym a anglickym) a z pripadovej Studie rozhodnutia
Ustavného sidu Slovenskej republiky sp. zn. IV, US 239/2025 doplnenej o analyzu judikatiiry
Europskeho sudu pre ludské prava. Analyza je ramcovana prehladom stavu poznania v
slovenskej a zahranicnej procesualistike, so zameranim na limity odvolacieho prieskumu a
princip rovnosti zbrani. Clanok poukazuje na to, Ze prekrocenie zdkonnych limitov prieskumu
moze viest k poruSeniu prava na spravodlivy proces a oslabeniu dévery v justiciu a zaroven
formuluje navrhy de lege ferenda smerujiice k precizovaniu zakazu prekrocenia prieskumného
opravnenia a k efektivnejsej satisfakcii dotknutej procesnej strany.

ABSTRACT

The article examines the procedural activity of litigating parties as a limit on the review powers
of the appellate court in civil proceedings and its impact on the right to a fair trial. It analyses
the legal framework of the appellate court’s review powers, its exceptions and the consequences
of exceeding them, with particular attention paid to the principle of equality of arms. The
analysis is based on two working hypotheses: (1) that exceeding the statutory scope of appellate
review constitutes a qualified interference with the right to a fair trial and the principle of
equality of arms, even where the appellate court’s substantive conclusion is correct; and (2)
that the current system of legal remedies in Slovak civil procedure offers only limited and not
always sufficiently effective mechanisms for redressing violations caused by such excess of

! JUDr., PhD., Paneurdpska vysoka $kola, Fakulta prava, Bratislava, Slovenska republika
Pan-European University in Bratislava, Faculty of Law, Slovak Republic.
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review powers. Methodologically, the paper is based on legal-dogmatic analysis, comparison
with selected foreign legal orders (in particular the Czech, German and English ones), and a
case study of the decision of the Constitutional Court of the Slovak Republic No. IV.
US 239/2025, supplemented by an analysis of the case law of the European Court of Human
Rights. The paper is framed by a brief overview of the state of the art in domestic and foreign
civil procedure scholarship regarding the limits of appellate review and the principle of equality
of arms. The paper argues that exceeding the statutory limits of review may lead to a violation
of the right to a fair trial and to a weakening of trust in the judiciary and formulates several de
lege ferenda proposals aimed at clarifying the statutory prohibition of exceeding appellate
review and strengthening the position of the affected party.

I. UVOD

Ulohou civilného stiidneho konania je poskytnit’ Gginnii sidnu ochranu pravam a pravom
chranenym zaujmom. Civilny sporovy poriadok (d’alej len ,,CSP*) pritom buduje civilné
sporové konanie na principoch koncentracie, kontradiktornosti a zodpovednosti stran za
procesny material. Tieto principy sa v odvolacom konani premietaji do koncepcie netplnej
apelacie a do viazanosti odvolacieho stidu rozsahom a doévodmi odvolania. V praxi vSak
opakovane vznika otazka, o nastane, ak odvolaci sud zrusi alebo zmeni rozhodnutie z dovodov,
ktoré odvolatel’ neuplatnil a ktoré nepatria medzi zdkonné ex offo vynimky.

Vychodiskom ¢lanku je predpoklad, Ze prekrocenie prieskumného opravnenia v odvolacom
konani predstavuje kvalifikovany zasah do prava na spravodlivy proces a principu rovnosti
stran, a to aj v situdciach, ked je vysledny materidlny zaver odvolaciecho sudu vecne
spravny. Clanok vychddza z pracovnej hypotézy, podla ktorej ochrana pravnej istoty a
predvidatelnosti rozhodovania vyzaduje nielen reSpektovanie zakonnych limitov prieskumu
podl'a CSP, ale aj dosledné uplatiiovanie principu kontradiktornosti vo vztahu k dovodom, na
ktorych ma byt rozhodnutie zalozene.

Metodologicky autor vyuziva najmd pravnodogmatickli metdédu (analyza a vyklad
ustanoveni CSP, Ustavy SR a Dohovoru), komparativnu metdédu (porovnanie s &eskym
civilngm procesom a vybranymi rozhodnutiami Ustavného sudu Ceskej republiky a
Najvyssieho siidu Ceskej republiky) a metédu pripadovej $tudie, pric¢om osobitni pozornost’
venuje rozhodnutiu Ustavného sadu SR sp. zn. IV. US239/2025 ako judikétu
dokumentujucemu praktické dopady prekroéenia prieskumného opravnenia.? Analyza je
doplnena o kriticku reflexiu doktrinadlnych ndzorov a judikatiry Europskeho sudu pre I'udské
prava k &l. 6 Dohovoru.® Zvolena metodologicka kombinacia umoziuje nielen rekonstruovat’
pozitivnopravny stav, ale aj hodnotit’ jeho sulad s ustavnymi principmi a medzinarodnymi
Standardmi spravodlivého procesu.

V slovenskej procesualistike je odvolacie konanie tradi¢ne vykladané v intencidch principu
neuplnej apelacie, viazanosti odvolacimi dovodmi a koncentracie sporového materidlu.
Vychodiskovym bodom je, Ze odvolanie nemé byt ,,druhou Sancou* na uplné prejednanie veci,

2 Ustavni soud Ceské republiky. Nalez sp. zn. L. US 233/2019.; Nejvyssi soud Ceské republiky. Rozsudek ze dne 22. 10.
2008, sp. zn. 21 Cdo 1222/2008.; Ustavny sud Slovenskej republiky. Nalez sp. zn. IV. US 239/2025.

K problematike ¢l. 6 Dohovoru v kontexte civilného procesu, rozsahu odvolacieho prieskumu a principu ,,equality of arms*
porov. najmd Studie publikované v medzinarodnych recenzovanych ¢asopisoch indexovanych v databazach Web of Science
a Scopus, ako st napr. International and Comparative Law Quarterly, Human Rights Law Review, European Human Rights
Law Review, Civil Justice Quarterly a European Journal of Procedural Law. Autor pri spracovani prispevku vychadzal z
reSerSe tychto databaz zameranej na spojenie kI'u€ovych slov ,.fair trial“, ,,civil procedure®, ,,appeal / appellate review*,
equality of arms* a ,,adversarial principle”. COLE, R. J. V. Validating the Normative Value and Legal Recognition of the
Principle of Equality of Arms in Criminal Proceedings in Botswana. Journal of African Law, 2012, ro€. 56, ¢. 1, s. 68-86.
DOI: 10.1017/S002185531100022, GOSS, R. The Disappearing ‘Minimum Rights’ of Article 6 ECHR: the Unfortunate
Legacy of Ibrahim and Beuze. Human Rights Law Review, 2023, ro¢. 23, ¢. 4. DOI: 10.1093/hrlr/ngad024, RAMOS, V. C.
The EPPO and the Equality of Arms between the Prosecutor and the Defence. New Journal of European Criminal Law,
2023, ro¢. 14, ¢. 1, s. 43-70. DOI: 10.1177/20322844231157078.
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ale kontrolnym mechanizmom zakonnosti a spravodlivosti v medziach, ktoré vytyci odvolatel.
Tomu zodpoveda aj domdca literatura venujica sa odvolacim dovodom, procesnym vadam a
limitom prieskumu v opravnom konani.

Na narodnej urovni je vhodné explicitne zohl'adnit’ aj recentné syntézy civilného procesu a
prace k procesnym hodnotdm a principom, ako aj prispevky k odvolacim dévodom a
prieskumu. Tieto prace posiliiuji argument, Ze hranice odvolacieho prieskumu st stcastou
ochrany kontradiktornosti a rovnosti zbrani: strana ma mat’ predvidateI'ny ramec, na ¢o musi
reagovat, a nema byt zaskoCena ,novymi“ dovodmi rozhodnutia pochadzajicimi od
odvolacieho sudu. Stav poznania na slovenskej urovni tak vytvara relativne pevné doktrinalne
vychodisko, ktoré vSak doteraz len okrajovo reflektovalo Specificku situdciu prekrocenia
prieskumného opravnenia z ustavnopravnej perspektivy, o je medzera, ktora sa snazi zaplnit’
tento ¢lanok.* Z tohto dovodu st vieobecné ustavnopravne vychodiska prava na spravodlivy
proces a rovnosti strdn sustredené do samostatnej Casti I, zatial' co Gvod je obmedzeny na
vymedzenie problému, hypotéz a metodologickych vychodisk.

Zahrani¢nd doktrina (komparativne) upozoriiuje na napitie medzi definitivnostou
rozhodnutia, procesnou ekonémiou a korekénou funkciou odvolania. Pre ucely tohto prispevku
si prinosné najma:

(a) anglicky a angloamericky pohlad na moderny civilny proces a odvolacie
mechanizmy, najmd ANDREWS, N. The Modern Civil Process. Judicial and Alternative Forms
of Dispute Resolution in England. Tiibingen: Mohr Siebeck, 2008; DODSON, S.
Cooperativism in the American Adversarial Tradition. Civil Justice Quarterly, ktory ukazuje,
ako sa v ramci adversaridlneho modelu posiliiuje kooperativna tloha sudu pri riadeni konania
bez narusSenia rovnosti stran;

(b) nemecké uchopenie Berufungsrecht a limitov odvolania, systematicky rozpracované najmi
v dielach STURNER, R. Zivilprozessrecht. Miinchen: C. H. Beck, 2019 a MUSIELAK, H. —
VOIT, W. (eds.). Zivilprozessordnung. Kommentar. Miinchen: C. H. Beck;
(c) europske reformné trendy a porovndvacie rdmce, vratane komparativnych prac
publikovanych v Access to Justice in Eastern FEuropea kolektivnych monografii
typu UZELAC, A. (ed.). Reform and Perspectives of Civil Procedure Law in Europe.
Dordrecht: Springer, 2005, ktoré reflektuji snahy o zosuladenie odvolacich mechanizmov s
poziadavkami ¢l. 6 Dohovoru.®

Cielom tohto prehl'adu nie je vyCerpat’ mimoriadne rozsiahlu zahrani¢nu literatiru k €l. 6
Dohovoru a k odvolaciemu prieskumu, ale identifikovat’ reprezentativne prace, ktoré st pre
analyzovanu otazku prekrocenia prieskumného opravnenia a rovnosti zbrani obzvlast
relevantné.

II. PRAVO NA SPRAVODLIVY PROCES A ROVNOST STRAN AKO
VYCHODISKOVY RAMEC

Porusenie prava na spravodlivy proces pri prekroceni prieskumného opravnenia v opravnom
konani je v slovenskom civilnom procese vyznamnou otdzkou, ktord suvisi s rozsahom a
sposobom, akym odvolaci sud preskiimava rozhodnutie initanéne nizsieho siidu.® V pravnom

COLLAK, J. Decizne systémy. Vzt'ahy stidnych a alternativnych foriem prejednania a rozhodovania sporov. Praha: C. H.
Beck, 2022, MOLNAR, P. — SUDZINA, M. — COLLAK, J. Ochrana l'udskych hodnét v procesnom prave. Kogice:
Typopress, 2023., STEVCEK, M. a kol. Civilné pravo procesné. Uvod do civilného procesu a sporové konanie. Praha: C.
H. Beck, 2022.

5 UZELAC, A. (ed.). Reform and Perspectives of Civil Procedure Law in Europe. Dordrecht: Springer, 2005.

6  Rozhodnutia Ustavného sidu Slovenskej republiky, sp. zn. III. US 330/2013.; sp. zn. II. US 495/2023.
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State predstavuje pravo na spravodlivy proces jeden z najdolezitejSich pilierov zabezpecujtcich
ochranu jednotlivca pred protipravnymi zasahmi do jeho prav.’

Tato problematika je dolezitd nielen z pohladu ochrany individudlnych prav, ale aj z
hl'adiska dovery verejnosti v pravny systém. PorusSenie prava na spravodlivy proces pri
prekroceni prieskumného opravnenia predstavuje procesnt chybu so zasadnymi dosledkami pre
legitimnost’ nielen samotné¢ho rozhodnutia, ale aj pre celé opravné konanie. Podl'a ustalenej
judikatary pojem ,,pravo na spravodlivy proces* zahtiia nielen samotny priebeh konania a
sposob, akym sud postupuje, ale predovsetkym aj vysledné rozhodnutie sudu.®

Ak je toto rozhodnutie nespravne a v jeho désledku procesna strana nemohla G¢inne uplatnit’
svoje prava pred sudom, dochddza k poruseniu prava na spravodlivy proces. Prave konecné
rozhodnutie sudu je rozhodujicim momentom, ktory urcuje, ¢i bolo pravo na spravodlivy
proces v celom konani naplnené, ked’ze nim sa konanie definitivne konéi. °

Spravodlivy proces je tizko spity s principmi pravnej istoty, predvidatelnosti rozhodovania,
rovnosti stran konania a zakazu svojvdle zo strany organov verejnej moci.'% V praxi sa realizuje
tak, Ze vSeobecné sudy zistia skutkovy stav a po vyklade a pouziti relevantnych pravnym
noriem rozhodnt tak, ze ich skutkové a pravne zavery nie st svojvol'né, neudrzatel'né alebo ze
boli prijat¢ vzrejmom omyle konajicich sudov, ktory by poprel zmysel
a podstatu prava na spravodlivy proces®!.

Do prava na spravodlivy proces nepatri pravo strany sporu, aby sa v§eobecny sud stotoznil
s jej pravnymi nazormi, navrhmi a hodnotenim dokazov.'? Ustavny sud Slovenskej republiky
vo svojich rozhodnutiach stabilne judikuje, Ze pravo na spravodlivy proces je garantované
¢lankom 6 ods. 1 Dohovoru o ochrane l'udskych prav a zakladnych slobdd (dalej len
,,dohovor) a &lankom 46 ods. 1 Ustavy SR. Tento princip zahfia nielen povinnost’ stidov zdrzat
sa zasahov do zdkladnych prav, ale aj ich pozitivnu povinnost’ zabezpecit’ u¢inny reSpekt k
tymto pravam, €o znamena prijatie vhodnych opatreni na ich ochranu, vratane spravneho
vykladu a uplatiiovania zdkonov.'®

Zasadam spravodlivého procesu v zmysle ¢l. 46 ods. 1 Ustavy SR a &l. 6 ods. 1 Dohovoru
o ochrane [ludskych prav a zékladnych slobdd zodpovedd aj poziadavka, aby sudmi
zrealizované skutkové zistenia a prijaté pravne zavery boli riadne (dostatocne) a zrozumitel'ne
(logicky) oddvodnené. V prave na spravodlivy proces je obsiahnutd aj d’alSia Gstavna zasada
(¢l. 47 ods. 3 Ustavy SR a¢l. 6 CSP), ato ,,rovnost zbrani" v civilnom konani, ktord sa
prejavuje ako rovnaka miera moZznosti uplatiiovania prostriedkov procesného utoku, ale aj
procesnej obrany v medziach stanovenych CSP. Obsah principu rovnosti sporovych stran
v civilnom sporovom konani sa tak prejavuje ako tzv. funk¢énd rovnost’, spocivajica v takom

7 COUNCIL OF EUROPE. Convention for the Protection of Human Rights and Fundamental Freedoms (Dohovor o ochrane
Tudskych prav a zakladnych slobod).; HARRIS, D., O’'BOYLE, M., WARBRICK, C. Law of the European Convention on
Human Rights.

8  Rozhodnutia Ustavného sudu Slovenskej republiky sp. zn.: IIL. US 402/2008; III. US 339/2020; I. US 387/2019.

Ustavny sud Slovenskej republiky. Uznesenie sp. zn. IV. US 252/2004.). Spravodlivy proces je tzko spity s principmi

pravnej istoty, predvidatelnosti rozhodovania, rovnosti stran konania a zdkazu svojvole zo strany organov verejnej moci

(GERARDS, J. General Principles of the European Convention on Human Rights.; VAN DIJK, P., VAN HOOF, G. J. H.,

VAN RIIN, A., ZWAAK, L. (eds.). Theory and Practice of the European Convention on Human Rights., Uznesenie

Najvyssieho sidu SR zo dna 23. 11. 2022, sp. zn. 1Cdo/200/2021.

Rozhodnutie Ustavného sudu Slovenskej republiky sp. zn. I. US 105/2006, Rozhodnutie Ustavného sidu Slovenskej

republiky sp. zn. IIL US 330/2013.

11 Uznesenie Najvyssieho stidu SR zo dita 21. 6. 2022, sp. zn. 2 Obdo 102/2021.

12 Uznesenie Ustavného stidu Slovenskej republiky sp. zn. IV. US 252/04 z 31. augusta 2004.

13 Rozhodnutie Ustavného sudu Slovenskej republiky sp. zn. I11. US 402/2008, HARRIS, D., O’BOYLE, M., WARBRICK,
C. Law of the European Convention on Human Rights.; GERARDS, J. General Principles of the European Convention on
Human Rights.).
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procesnom postupe sudu, aby sa kazdej zo sporovych stran umoznilo v rovnakej miere
realizovat’ svoje procesné opravnenie.'*

Princip rovnosti zbrani, chédpany ako Specificky aspekt SirSej rovnosti ucastnikov konania,
je v judikatire ESLP stabilne spédjany s poziadavkou, aby ziadna strana nemala podstatnu
procesnu vyhodu oproti druhej, a aby mala kazda z nich redlnu moznost’ reagovat’ na argumenty
a dokazy protistrany i sudu.!® Tento vyklad judikatiry ESI’P nachadza odozvu aj v doktrine,
ktora rovnost’ zbrani chdpe ako imanentni sucast’ prava na spravodlivy proces nielen v
trestnom, ale aj v civilnom konani.®

ESLP dlhodobo spaja rovnost’ zbrani a kontradiktérnost’ s poziadavkou, aby kazda strana
mala redlnu moznost’ oboznamit’ sa s tvrdeniami a podkladmi, ktoré moézu ovplyvnit
rozhodnutie, a vyjadrit’ sa k nim.

V pripade Niderost-Huber proti Svajéiarsku ESEP uviedol, Ze rovnost’ zbrani vyzaduje
, rozumnu prileZitost* prezentovat vec bez podstatnej nevyhody a zaroven, ze spravodlivy
proces implikuje pravo stran mat' vedomost o vsetkych pozorovaniach/podkladoch a
komentovat’ ich, pri¢om je na stranach posudit’, ¢i dokument vyzaduje ich reakciu. V rozhodnuti
sa tento aspekt rozvija v jadrovych pasazach, v ktorych sud zdoéraznuje, Ze strana nema byt
postavena pred ,.fait accompli* vytvoreny sidom bez moznosti procesnej reakcie.

V pripade Dombo Beheer B.V. proti Holandsku ESLCP formuloval jadro rovnosti zbrani v
civilnom spore ako zdkaz podstatnej procesnej nevyhody jednej strany. ESLCP tu osobitne
akcentoval potrebu, aby strany mali porovnatelné moznosti predniest’ svoje stanoviskd a
dokazy, pricom rozdielne zaobchddzanie zo strany sidu musi mat’ objektivne odévodnenie a
nesmie vyustit' do disproporénej procesnej nevyhody.

V pripade Vermeulen proti Belgicku zdoraznil kontradiktérnost a potrebu moznosti
reagovat’ na stanoviska ovplyviujiice rozhodnutie. V pripade Krémat a ostatni proti Ceskej
republike ESLCP potvrdil, Ze kontradiktornost’ a rovnost’ zbrani vyZaduju moZnost’ poznat’ a
komentovat’ pozorovania/dokazy druhej strany. A napokon v pripade Kraska proti
Svajéiarsku ESIP uviedol, Ze ¢l. 6 zahffia povinnost’ stidu vykonat’ ,.efektivne preskimanie®
argumentov a navrhov dokazov stran.

Citované rozhodnutia ESLP tak vytvaraju interpretatny ramec, v ktorom je moZzZné
posudzovat’ aj vnutroStatne excesy odvolacieho prieskumu: ak odvolaci sid rozhodne na
zaklade dovodov, ktoré neboli stranam spristupnené a ku ktorym sa nemohli vyjadrit, dochadza
k naruSeniu poziadaviek equality of arms a adversarial proceedings.

1. PRAVNY RAMEC PRIESKUMNEHO OPRAVNENIA V ODVOLACOM KONAN{
Pravna tiprava CSP vychadza z principu netplnej apelacie, o znamend, Ze odvolaci sud nie
je opravneny preskimavat’ rozhodnutie sidu prvej inStancie v plnom rozsahu, ale len v
medziach odvolania a v rozsahu dévodov, ktoré odvolatel’ v odvolani uplatnil. Podla § 380 CSP
je odvolaci sud v zésade viazany odvolacimi dévodmi, ktoré boli v odvolani uplatnené.
Konstrukcia neuplnej apelacie odraza zdmer zdkonodarcu obmedzit’ ,,druhu Sancu‘ strdn na
uplné prejednanie veci a sicasne posilnit’ zodpovednost’ sporovych strdn za skutkovy aj pravny
zaklad sporu uz v konani pred sidom prvej inStancie, v sulade s modernymi eurdpskymi
trendmi v civilnom procese. Porovnavacia literatira (najma v nemeckom a anglickom kontexte)

14 MOLNAR, P. — SUDZINA, M. — COLLAK, J. Ochrana l'udskych hodnét v procesnom prave. Kosice: Typopress, 2023 ,
Uznesenie Najvyssieho sudu Slovenskej republiky, sp. zn. 6Cdo/214/2020 zo dna 27. 10. 2022.

15 Eurdpsky sud pre 'udské prava: Dombo Beheer B.V. proti Holandsku (€. 14448/88), rozsudok zo diia 27. oktobra 1993.;
Eurdpsky sad pre Tudské prava. Vec Niderdst-Huber proti Svajéiarsku (¢. 18990/91), rozsudok zo diia 18. februara 1997.;
Eurodpsky sud pre 'udské prava. Vec Vermeulen proti Belgicku (€. 19075/91), rozsudok zo diia 20. februara 1996.; Europsky
std pre Pudské prava. Vec Krémaf a ostatni proti Ceskej republike (¢. 35376/97), rozsudok zo dita 3. marca 2000).
porovnaj najmid COLE, R. J. V. Validating the Normative Value and Legal Recognition of the Principle of Equality of Arms
in Criminal Proceedings in Botswana. Journal of African Law, 2012 a RAMOS, V. C. The EPPO and the Equality of Arms
between the Prosecutor and the Defence. New Journal of European Criminal Law, 2023.
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potvrdzuje, Ze tendencia zuzovat’ rozsah odvolacieho prieskumu je vo v§eobecnosti vyvazovana
poziadavkou na posilnenie kvality prvoinstancného konania a na vytvorenie procesnych
stimulov pre v€asnu procesnu aktivitu stran.

Vynimku predstavuju len tie pripady, ked zdkon vyslovne stanovuje, Ze na urcité¢ vady
konania prihliada odvolaci sud aj bez navrhu (ex offo), napriklad pri nesplneni procesnych
podmienok podla § 365 ods. 1 pism. a) CSP. V ostatnych pripadoch je rozsah prieskumu
odvolacieho sudu determinovany obsahom odvolania a jeho dovodmi.

Civilny sporovy poriadok v § 365 taxativne vymedzuje dovody odvolania, pricom odvolaci
sud je opravneny preskumat’ rozhodnutie len z tychto dovodov. Ide najméd o vady konania
(procesné vady) a vady rozhodnutia (skutkové a pravne vady). Pripustnost’ tzv. novot, teda
novych skutocnosti a dokazov v odvolacom konani, je obmedzena na pripady, ked ich
odvolatel’ nemohol uplatnit’ v konani pred suidom prvej inStancie bez svojej viny (§ 366 CSP).
Z ustavnopravneho hl'adiska vSak nejde len o technickt procesntl konstrukciu. Spdsob, akym
je vymedzeny rozsah odvolacieho prieskumu (viazanost rozsahom odvolania, dovodmi a
obmedzenim novdt), priamo determinuje mieru predvidatelnosti rozhodovania a realnu
ucinnost’ opravného systému. V kazdom momente, ked’ sa aplikacna prax odchyli od koncepcie
neuplnej apelacie a od viazanosti odvolacimi dovodmi, dochadza fakticky k rozsireniu sudne;j
ingerencie mimo dispozi¢ného ramca vyty¢eného stranami, o ma zjavné dosledky pre rovnost’
zbrani a ochranu dovery stran v stabilitu a predvidatel'nost’ sudnych rozhodnuti.

Zauzivanym je delenie na vady konania (nesplnenie procesnych podmienok, porusenie prava
na spravodlivy proces, vady v obsadeni sudu, tzv. ind vada) a vady rozhodnutia (tzn. skutkové
vady a hmotnopravne vady, resp. nespravne pravne posudenie).!’

Prieskumné opravnenie odvolacieho sudu je teda vymedzené rozsahom odvolania — odvolaci
sud skuma rozhodnutie len v tej Casti, v akej bolo napadnuté odvolanim (§ 362 CSP), dovodmi
odvolania — odvolaci sud je viazany dévodmi, ktoré odvolatel’ v odvolani uviedol (§ 380 CSP),
a pripustnostou novot — nové skutocnosti a dokazy moédze odvolaci sud zohladnit’ len za
podmienok stanovenych v § 366 CSP.

Pod Sirkou odvolacieho prieskumu je potrebné rozumiet’ vymedzenie vyrokov rozhodnutia,
ktoré odvolatel’ napada. Uplatnenie dispozi¢ného principu vSak nie je bezvynimocné, pretoZze v
niektorych pripadoch by bola neudrzatelnou situicia, ked’ by odvolanim vyslovene
nenapadnuté vyroky nadobudli pravoplatnost’, zatial' ¢o napadnuté vyroky by mohli byt
odvolacim sidom zruSené alebo zmenené, alebo by ten isty (odvolanim napadnuty) vyrok
nadobudol vo vztahu k niektorej strane pravoplatnost’ a vo vztahu k inej strane by bol zruSeny
alebo zmeneny. Civilny sporovy poriadok (§ 379) preto rozsiruje odvolaci prieskum aj na
explicitne nenapadnuté vyroky (resp. neodvolavajtice sa subjekty) v pripade zavislych vyrokov,
odvolania podaného ¢lenom nerozlu¢ného procesného spolocenstva a v pripade, ked’ sposob
usporiadania vztahu medzi stranami vyplyva z osobitného predpisu. Tento taxativny vypocet
pokryva vsetky situdcie, v ktorych by inak mohlo hrozit,, ze pravoplatné usporiadanie pravneho
vzt'ahu bude v kone¢nom désledku vzdjomne rozporné, alebo budi judikované prava alebo
povinnosti, ktoré (v rozpore s finalnym ustalenim stavu hmotnopravneho vzt'ahu) nemaju na co
“nadvdzovat”.

Tento ramec ma za ciel zabezpecit rovnovahu medzi prdvom procesnej strany na
spravodlivy proces a poziadavkou procesnej ekondmie a pravnej istoty. Prekrocenie
prieskumného opravnenia odvolacieho sudu, napriklad preskimavanim rozhodnutia mimo
rozsahu odvolania alebo dovodov odvolania, mdéze viest' k poruSeniu prava na spravodlivy
proces a predstavuje relevantnii procesnu vadu, ktord méze byt dovodom na zruSenie
rozhodnutia odvolacieho sudu.

17 STEVCEK, M. a kol. Civilné pravo procesné. Uvod do civilného procesu a sporové konanie. Praha: C. H. Beck, 2022.
ISBN 978-80-7400-876-4, s. 493.
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Sud je v zmysle § 380 CSP v zésade viazany odvolacimi dévodmi, z dovodu ¢oho v
odvolacom konani ex offo nezistuje iné dovody nez tie, ktoré uplatnil odvolatel.®Pripustnost’
novot v odvolacom konani je navySe limitovana ich pripustnostou, a to priamo v zneni § 365
ods. 1 pism. g) CSP°. Pravny ramec prieskumného opravnenia v opravnom konani je tak v
slovenskom civilnom procese jasne vymedzeny zakonom a jeho prekroCenie predstavuje
z&vaznu procesni vadu s moznym zdsahom do prava na spravodlivy proces.

Zakladné pravidlo, ze odvolaci sud je viazany dévodmi, ktoré odvolatel’ v odvolani uplatnil,
vsak nie je absolitne a zdkon pripsta urcité vynimky, pri ktorych je odvolaci sid povinny
skimat’ niektoré vady konania aj bez navrhu, teda ex offo, a to aj v pripade, ak ich odvolatel’ v
odvolani nenamietal.

NajvyznamnejSou skupinou tychto vynimiek st vady tykajuce sa procesnych podmienok
konania. Ide o zékladné predpoklady, za ktorych méze stid konat’ a rozhodnut’ vo veci same;.
Ak niektora z tychto podmienok nie je splnend, konanie je postihnuté zdvaznou vadou, ktora
moze viest’ az k jeho zastaveniu alebo k zruseniu rozhodnutia. Medzi tieto vady patri najmi
nedostatok pravomoci stidu, nedostatok sposobilosti byt’ stranou konania, nedostatok procesnej
spdsobilosti, nedostatok riadneho zastupenia, ako aj prekazka litispendencie alebo rei iudicatae.
Ak napriklad sid nie je oprdvneny rozhodovat o danej veci, alebo strana nemd pravnu
subjektivitu, pripadne nie je spdsobily samostatne vykonavat’ procesné ukony, sid musi na tieto
skutocnosti prihliadnut’ z uradnej povinnosti. Rovnako je tomu aj v pripade, ak zdkon vyzaduje
povinné zastupenie advokatom a tato podmienka nie je splnend, alebo ak o tej istej veci uz
prebieha iné konanie, pripadne bolo pravoplatne rozhodnuté.?°

Na nesplnenie procesnych podmienok prvoinstanéného konania odvolaci stid prihliadne aj v
pripade, ak neboli odvolatel'om uplatnené. Ide tak o jedinu vynimku z uz uvadzaného pravidla,
v zmysle ktorého je odvolaci stid v sporovom konani viazany dévodmi odvolania.?* Toto
rieSenie odrdZza hodnotovu preferenciu zdkonodarcu: zdujem na zachovani zékladnych
procesnych predpokladov konania a ochrane prav tretich osdb prevazuje nad dispozi¢nou
autondémiou stran.

Tieto vynimky maju za ciel zabezpecit, aby sudne rozhodnutia nevznikali na zaklade
zavaznych procesnych chyb, ktoré by mohli ohrozit’ spravodlivost’ a legitimitu celého konania.
Vynimky z viazanosti odvolacimi dovodmi tak predstavuji dolezity korektiv v systéme
opravného konania, ktory chrani zakladné principy civilného procesu a prava procesnych stran.

Pokial’ by sa novoty mali tykat procesnych podmienok, vylicenia sudcu, nespravneho
obsadenia sudu, alebo inych vad konania (nie vad rozhodnutia), pravo novot je neobmedzené
(§ 366 pism. a) az ¢) CSP). Vzhl'adom na to, Ze administracia spravodlivosti bez vad tohto
druhu je celospolocenskou hodnotou, je moznost’ ich odstrdnenia v odvolacom konani bez
ohl'adu na kvalitu procesnej aktivity strany na sude prvej inStancie ziaduce. Nemozno vylacit
ani argumentaciu protistrany o nepripustnosti novoty z dovodu predchadzajiicej vedomosti
odvolatel'a o nej. Snaha o uplatnenie sudcovskej koncentracie pri prostriedkoch procesné¢ho
utoku alebo procesnej obrany je prirodzenou sii¢ast’ou taktiky sporovej strany, nakol’ko prisnost’
postupu sudu poziciu protistrany pri zistovani konkrétnej skutkovej okolnosti oslabi.

Aj bez navrhu odvolaci sud zohl'adni nedostatok podmienky konania, ak takyto nedostatok
v konani vyjde najavo (§ 380 ods. 2 CSP). Je vSak potrebné zdoraznit’, ze odkaz na ,,iné vady
konania“ v § 366 CSP nemoZzno chapat’ ako generalnu klauzulu umoziujticu odvolaciemu sudu
vol'ne rozsirovat’ svoj prieskum nad ramec odvolacich dovodov; ide o taxativne vymedzeny
okruh situécii, v ktorych ma odstranenie procesnych defektov prioritu pred dispozicnym

18 TVANCO, M. Vybrané otazky odvolacich dévodov (1. &ast)) — Vady konania. Justi¢na revue, 2023, &. 4.

19 TVANCO, M. Vybrané otazky odvolacich dévodov (2. &ast)) — Vady rozhodnutia. Justién revue, 2023, ¢. 5.

2 Rozhodnutia Ustavného siudu Slovenskej republiky sp. zn II1. US 339/2020; II. US 495/2023; ESLP: Niderdst-Huber proti
gvajéiarsku, 1997.

2L TVANCO, M. Vybrané otazky odvolacich dovodov (1. &ast’) — Vady konania. Justiéna revue, 2023, &. 4.
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principom. Autor sa preto vyslovne nestotoziiuje s nazorom, podl'a ktorého by bolo mozné
prostrednictvom neurcitého pojmu ,,iné vady konania“ konstruovat’ vol'né, istavnymi principmi
odovodnené rozsirovanie prieskumného opravnenia nad ramec § 380 CSP.

IV. PREKROCENIE PRIESKUMNEHO OPRAVNENIA V ROZHODOVACEJ PRAXI

Prekrocenie prieskumného opravnenia predstavuje situaciu, ked’ odvolaci sad preskimava
rozhodnutie stidu prvej instancie z dovodov, ktoré neboli stranou konania v odvolani namietané,
a na zéklade tychto dovodov rozhodnutie zrusi alebo zmeni, hoci nejde o vady, na ktoré musi
prihliadnut’ ex offo. Takyto postup je v rozpore s dispozicnym principom a zasadou rovnosti
stran, ked’ze jednej strane modze poskytnit vyhodu (alebo druhej strane odnat procesni
moznost’ reagovat’). Takyto postup je v rozpore s dispozi¢nym principom a zasadou rovnosti
stran, pokial nejde o vady, na ktoré musi sud prihliadnut’ z iradnej povinnosti. 22 V praxi sa
prekroCenie prieskumného opravnenia prejavuje napriklad tym, Ze odvolaci sid zrusi
rozhodnutie na zéklade dovodov neuvedenych v odvolani, prihliadne na nové skuto¢nosti alebo
dokazy, ktoré neboli predmetom odvolania, alebo rozhodne v prospech jednej strany na zaklade
argumentov, ku ktorym sa druha strana nemohla vyjadrit. Judikatara Ustavného sidu SR aj
Europskeho sudu pre 'udské prava opakovane zdoraziuje, Ze takyto postup porusuje pravo na
spravodlivy proces a rovnost’ stran konania.?

V naleze Ustavného siidu SR sp. zn. IV. US 239/2025 tstavny stid posudzoval situaciu, v
ktorej krajsky sud zrusil rozsudok pre zmeskanie z dovodov, ktoré neboli sucastou odvolacej
argumentacie. Ustavny sud vyslovne uviedol, Ze krajsky stid ani z¢astnena osoba netvrdili, Ze
argumentacia o dizke konania, procesnej aktivite a rozsiahle vykonanom dokazovani bola
sucast’ou odvolania (bod 19), a zadroven konstatoval, Ze podl'a § 380 ods. 1 CSP je odvolaci sud
viazany odvolacimi dévodmi (bod 21). Nasledne uzavrel, ze dovody, pre ktoré odvolaci sud
zru$il rozsudok pre zmesSkanie, neboli v odvolani uplatnené a odvolaci sud bol viazany
odvolacimi dévodmi (bod 22). Ustavny sud preto konstatoval porusenie zékladnych prav
staZovatel’a na sidnu ochranu, rovnost’ ucastnikov a pravo na spravodlivé sudne konanie.

Ustavny std SR konstatoval, Ze aj ked’ dovod na zruienie rozhodnutia méZe byt vecne
spravny, prekroCenie prieskumného opravnenia v prospech jednej strany na ukor druhej
porusuje pravo na spravodlivy proces a nari$a rovnost stran konania.?* Tento doraz na
mwprocesnu spravnost™ postupu odvolacieho stdu, nezavisle od vecnej spravnosti vysledku,
nadvézuje na Ustavnu judikatiru, podl'a ktorej nemozno spravodlivost’ rozhodnutia redukovat’
na jeho materialnu (hmotnopravnu) spravnost, ak su zdvaznym sposobom porusené procesné
garancie.

Prekrocenie prieskumného opravnenia odvolacim sidom ma zavazné dosledky pre ochranu
zékladnych prav stran konania. PredovSetkym ide o porusenie prava na spravodlivy proces
arovnost’ stran, ked’Zze jednej strane je odiatd moznost’ vyjadrit’ sa k dévodom, na zdklade
ktorych bolo rozhodnutie zruSené alebo zmenené.

Rovnost’ stran je jednym zo zékladnych pilierov spravodlivého procesu a znamena, ze kazda
strana ma mat’ rovnaké moznosti uplatnit’ svoje prava, predniest’ argumenty a reagovat na
tvrdenia a dokazy protistrany. Tento princip je zakotveny nielen v slovenskom pravnom

2 MOLNAR, P. Procesna aktivita sporovej strany ako limit prieskumu v opravnom konani. Pravny obzor, 107, 2024, &. 6, s.

633-645.

28 Ustavny sud Slovenskej republiky. Nalez sp. zn. ITI. US 402/2008.; Eurdpsky sud pre l'udské prava. Vec Niderdst Huber
proti Svajéiarsku (&. 18990/91), rozsudok zo dita 18. februara 1997.; Eurépsky sid pre Pudské prava. Vec Vermeulen proti
Belgicku (€. 19075/91), rozsudok zo dna 20. februara 1996.

24 Nalez Ustavného sudu Slovenskej republiky sp. zn. IV. US 239/2025.
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poriadku (napr. &l. 47 ods. 3 Ustavy SR, § 3 CSP), ale aj v medzinarodnych dokumentoch,
najmi v &l. 6 Dohovoru o ochrane I'udskych prav a zdkladnych slobod.?

Ak odvolaci sud prekroci svoje prieskumné opravnenie a rozhodne na zaklade dévodov,
ktoré neboli v odvolani uplatnené a ku ktorym sa druhd strana nemohla vyjadrit, dochadza k
naruseniu rovnosti stran.?® Jednej strane je tym poskytnuta neprimerana vyhoda — jej argumenty
alebo nové dovody su zohl'adnené bez toho, aby druha strana mala moznost’ na ne reagovat’.
Takyto postup je v rozpore s kontradiktornost'ou konania a s poziadavkou, aby rozhodnutie
sudu bolo vysledkom férového ,,dialdgu medzi stranami, nie jednostranného zasahu sadu.?’

Judikattra Ustavného sudu SR aj Eurdpskeho sudu pre P'udské prava opakovane zdoraziuje,
ze pravo byt vypocuty a moznost vyjadrit sa ku vSetkym dovodom rozhodnutia je
neoddelitelnou su¢ast'ou rovnosti stran.?

V komparativnom pohlade mozno konstatovat, Ze obdobné poziadavky na viazanost
odvolacieho sidu odvolacimi doévodmi, na kontradiktérnost’ konania a na reSpektovanie
principu rovnosti zbrani su pritomné aj v d’al$ich stredoeurdpskych pravnych poriadkoch.?®

Zahrani¢nd judikatara a doktrina, publikovand najmid v indexovanych casopisoch
evidovanych v databazach Web of Science a Scopus, s dérazom na rozhodovaciu prax ESCP a
analyzy civilného procesu v komparativnom kontexte, potvrdzuje, Ze prekrocCenie
prieskumného opravnenia odvolacieho sidu bez moznosti stran vyjadrit’ sa k novym dévodom
je v rozpore s ¢l. 6 Dohovoru a vedie k poruseniu prava na spravodlivy proces.>® Osobitne
mozno poukazat’ na tie pasaze rozhodnuti ESLP, v ktorych sud kritizuje tzv. ,, prekvapive
rozhodnutia* zalozené na pravnej ¢i skutkovej ivahe, ktoru strany nemali moznost’ predvidat’
a procesne adresovat’.

Preto je nevyhnutné, aby odvolacie sudy dosledne reSpektovali viazanost' odvolacimi
dovodmi a v pripade, Ze zvazuju rozhodnut’ na zaklade inych dovodov, musia stranam umoznit’
vyjadrit sa k tymto dovodom. Len tak je mozné zabezpecit skutocnu rovnost’ stran,
predvidatelnost’ rozhodovania a doveru verejnosti v spravodlivost sudneho konania.
Prekrocenie prieskumného opravnenia bez reSpektovania tychto zasad vedie nielen k procesnej

% COUNCIL OF EUROPE. Convention for the Protection of Human Rights and Fundamental Freedoms (Dohovor o ochrane
Pudskych prav a zékladnych slobdd).; HARRIS, D., O’BOYLE, M., WARBRICK, C. Law of the European Convention on
Human Rights.; MOLNAR, P. — SUDZINA, M. — COLLAK, J. Ochrana Pudskych hodnét v procesnom prave. Kogice:
Typopress, 2023.

% Eurépsky sud pre l'udské prava. Vec Dombo Beheer B.V. proti Holandsku (&. 14448/88), rozsudok zo dita 27. oktébra 1993.;
Eurdpsky sud pre P'udské prava. Vec Niderdst Huber proti Svajéiarsku (&. 18990/91), rozsudok zo diia 18. februara 1997.

27 GERARDS, J. General Principles of the European Convention on Human Rights.; VAN DIJK, P., VAN HOOF, G. J. H.,

VAN RIIN, A., ZWAAK, L. (eds.). Theory and Practice of the European Convention on Human Rights.

Ustavny stid Slovenskej republiky. Nalez sp. zn. IIL. US 330/2013.; Eurépsky sud pre Tudské prava. Vec Dombo Beheer

B.V. proti Holandsku (€. 14448/88), rozsudok zo diia 27. oktébra 1993.; Eurdpsky sud pre I'udské prava. Vec Niderdst

Huber proti Svajéiarsku (&. 18990/91), rozsudok zo dita 18. februdra 1997.

K obdobnej koncepcii viazanosti odvolacieho sudu rozsahom a dovodmi odvolania porov. najmé § 205 a § 212a zakona €.

99/1963 Sb., obéansky soudni ¥ad (CR), § 482 a nasl. rakiiskej Zivilprozessordnung (ZPO) a § 529 a nasl. nemeckej

Zivilprozessordnung (ZPO), ako aj judikatiiru Ustavniho soudu Ceské republiky a Nejvyssiho soudu Ceské republiky (napr.

nalezy a rozsudky uvedené v cCasti ,Judikatira“ tohto prispevku, najmé rozhodnutie Ustavniho soudu CR sp. zn. L.

US 233/2019 a rozhodnutia Nejvyssiho soudu CR sp. zn. 26 Cdo 829/98, 21 Cdo 1876/98, 25 Cdo 11/2005, 21 Cdo

1222/2008). K doktrinalnemu spracovaniu porov. LAVICKY, P. a kol. Ob&ansky soudni ¥ad. Komentaf. Praha: C. H. Beck;

FASCHING, H. W. — KONECNY, A. Zivilprozessgesetze. Kommentar. Wien: Manz; MUSIELAK, H. — VOIT, W. (eds.).

Zivilprozessordnung. Kommentar. Miinchen: C. H. Beck.

K poziadavke, aby odvolaci sud nerozhodoval na zéklade dévodov, ku ktorym strany nemali moznost’ sa vyjadrit’, pozri

judikataru Eurépskeho sudu pre I'udské prava: Niderost-Huber v. Switzerland, ¢. 18990/91, rozsudok z 18. 2. 1997;

Vermeulen v. Belgium, ¢. 19075/91, rozsudok z 20. 2. 1996; Kraska v. Switzerland, ¢. 13942/88, rozsudok z 19. 4. 1993;

Dombo Beheer B.V. v. the Netherlands, ¢. 14448/88, rozsudok z 27. 10. 1993; Krémat and Others v. the Czech Republic,

¢. 35376/97, rozsudok z 3. 3. 2000. K doktrinalnemu vykladu ¢l. 6 Dohovoru a principu ,,equality of arms* porov. napr.

HARRIS, D. - O’ BOYLE, M. — WARBRICK, C. Law of the European Convention on Human Rights; VAN DIJK, P. —

VAN HOOF, G. J. H. — VAN RIIN, A. - ZWAAK, L. (eds.). Theory and Practice of the European Convention on Human

Rights; GERARDS, J. General Principles of the European Convention on Human Rights, ako aj analyzy publikované v

indexovanych Casopisoch typu International and Comparative Law Quarterly, Human Rights Law Review, European

Human Rights Law Review a Civil Justice Quarterly.
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nespravodlivosti, ale aj k zru$eniu rozhodnutia v d’alsom konani pred Ustavnym stdom alebo
ESLP3! Takyto zaver nevychadza len z judikatiry ESIP k zékazu prekvapivych rozhodnuti,
ale kore$ponduje aj s vnutrostatnou judikatirou (napr. nalezy US SR sp. zn. 1. US 355/2015,
III. US 330/2013, II. US 35/2002), ktora opakovane zddraziiuje, Ze rozhodnutiu vo veci samej
musi predchadzat’ postup zodpovedajuci principu rovnosti zbrani a kontradiktornosti, a ucastnik
nesmie byt rozhodnutim ,,zaskoceny* bez redlnej moznosti procesnej reakcie.

Aby sa prediSlo poruseniu prava na spravodlivy proces v dosledku prekrocenia
prieskumného oprévnenia, je nevyhnutné, aby odvolacie sudy dosledne reSpektovali viazanost’
odvolacimi dovodmi podl'a § 380 CSP. Ak sud zisti dovody na zmenu rozhodnutia, ktoré neboli
v rozhodnuti sudu prvej inStancie vymedzené, mal by strane umoznit’ vyjadrit’ sa k tymto
dovodom alebo ich vyzvat’ na doplnenie argumentacie.®? Len tak je mozné zabezpegit rovnost’
stran a predvidatel'nost’ rozhodovania. Sid by mal vzdy zabezpecit', aby strany mali moznost’
vyjadrit’ sa ku vSetkym skuto¢nostiam a dovodom, ktoré moézu byt’ podkladom rozhodnutia.

V sporovom odvolacom konani treba vychadzat’ z toho, Ze ex offo prieskum je vynimkou
viazanou na zdkonom vyslovne ustanovené pripady. Ustavnopravny rozmer spravodlivého
procesu sa v odvolacom konani spravidla presadzuje poziadavkou kontradiktérnosti,
predvidatelnosti a zakazu prekvapivych rozhodnuti, nie vytvaranim ,,vo'ného* prieskumného
opravnenia mimo ramec odvolania. Ak odvolaci sud identifikuje pravne relevantny problém,
ktory nebol odvolatel'om uplatneny, nemal by na fiom zaloZit’ rozhodnutie mimo zakonnych
vynimiek.

De lege ferenda sa javi vhodné uvazovat’ o procesnom postupe, ktory: (a) vytvori strandm
kontradiktorny priestor, (b) zaroven umozni, aby sa otdzka stala predmetom odvolacieho
prieskumu len vtedy, ak odvolatel’ v urenej lehote doplni alebo spresni odvolacie dovody (teda
aby sa zachovala viazanost’ odvolanim a nevznikol ex offo novy dovod. Takto koncipovany
postup by si v§ak nevyhnutne vyZziadal aj legislativnu intervenciu do textu § 380 CSP, aby bolo
zrejmé, Ze sud moze na ur€ity (nimi indikovany) problém upozornit’, avSak rozhodnuat’ na iom
smie len vtedy, ak ho strana prevezme a transformuje do podoby odvolacieho dovodu; inak by
i8lo o obchéadzanie zakonnej viazanosti odvolacimi doévodmi. De lege lata preto takto
koncipovany postup nemozno povazovat za suladny s § 380 CSP; jeho zaradenie do systému
by si vyzadovalo vyslovni zmenu textu zakona, nielen judikatirnu korekciu.

Takto koncipovany navrh sleduje ciel’ predist’ situaciam, ktoré Ustavny sid SR kritizoval v
naleze IV. US 239/2025 t. j. aby odvolaci std nezrusil rozhodnutie z dévodov mimo odvolania
a mimo vynimiek podl'a § 380 CSP.

Takato uprava by posilnila kontradiktornost’ konania, predvidatelnost’ rozhodovania a
eliminovalo by riziko poruSenia prava na spravodlivy proces a rovnost’ stran, ako to vyzaduje
aj judikatara Ustavného sudu SR a ESIP.

Pri  1Uvahach o satisfakcii treba odliSit (a) procesni ndpravu (zruSenie
nezakonného/protiustavného rozhodnutia), (b) rozhodovanie o trovach v konkrétnom konani a
(c) pripadnti zodpovednost Stitu za Skodu/ujmu spdsobenii vykonom verejnej moci. Ak
porusenie vyplyva z postupu sudu, ,,satisfakcia® by mala byt konceptne viazana skor na
mechanizmy zodpovednosti Statu a na thradu ucelnych nakladov spojenych s odstrdnenim
protitstavného stavu (vratane nakladov ustavnej staznosti), nez na prenaSanie bremena na
procesnu protistranu.

Podobné principy reSpektovania viazanosti odvolacimi dovodmi platia aj v ¢eskom civilnom
procese. Podl'a § 212 Obcianskeho sudneho poriadku je odvolaci sid viazany odvolacimi
dévodmi, s vynimkou vad, na ktoré musi prihliadnut’ z uradnej povinnosti. Cesky Ustavni soud

31 Ako zdoraznil ESIP v rozsudku vo veci Niderdst-Huber proti Svajéiarsku, ak sud zohladni podanie protistrany bez toho,
aby s nim oboznamil druhu stranu, porusuje sa princip rovnosti zbrani (§ 30-31).” atd’.).
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opakovane zdoraziuje, ze prekrocenie prieskumného opravnenia odvolacim sidom méze viest
k poruseniu prava na spravodlivy proces. 3

Eurdpsky sud pre 'udské prava (ESLP) vo svojej judikatire opakovane potvrdzuje, ze pravo
na spravodlivy proces zahffia aj pravo strany byt vypocuty a vyjadrit sa ku vSetkym
skuto¢nostiam, ktoré mézu byt’ podkladom rozhodnutia. Ak sud rozhoduje na zaklade dévodov,
ku ktorym sa strana nemohla vyjadrit, dochaddza k poruseniu ¢l. 6 Dohovoru o ochrane
Tudskych prav a zakladnych slobdd.®* Prikladom je rozsudok vo veci Krémaf a ostatni proti
Ceskej republike (&. 35376/97), kde ESI’P zdoraznil vyznam prava na vypodutie a rovnost’ stran
v stidnom konani.

V. POSTUP SPOROVEJ STRANY PRI PORUSENi PRAVA NA SPRAVODLIVY
PROCES V DOSLEDKU PREKROCENIA PRIESKUMNEHO OPRAVNENIA

Rozhodnutie Ustavného siudu Slovenskej republiky sp. zn. IV. US 239/2025 prinasa dolezité
usmernenie v otazke prekrocenia prieskumného opravnenia odvolacim stidom a jeho vplyvu na
pravo na spravodlivy proces a rovnost’ strdn v civilnom konani. V predmetnej veci krajsky sud
zrusil rozsudok pre zmeskanie na zaklade dévodov, ktoré neboli v odvolani zalobcu uplatnené,
&¢im prekrogil rozsah svojho prieskumného opravnenia. Ustavny sud konstatoval, Ze takyto
postup porusuje zakladné prava stazovatela na sudnu ochranu, rovnost’ stran konania a
spravodlivé sudne konanie podl'a ¢l. 46, 47 Ustavy SR a ¢&l. 6 Dohovoru o ochrane Tudskych
prav. Toto rozhodnutie je osobitne vyznamné aj z hl'adiska postidenia pripustnosti naslednych
opravnych prostriedkov: v zavislosti od toho, ¢i odvolaci siid napadnuté rozhodnutie potvrdi,
zmeni alebo zrusi, moze byt proti jeho rozhodnutiu pripustné dovolanie podl'a § 419 a nasl.
CSP, alebo bude priamo otvoreny priestor na podanie Gistavnej staznosti podl'a &l. 127 Ustavy
SR a § 124 a nasl. zdkona &. 314/2018 Z. z. o Ustavnom stide Slovenskej republiky. (§ 419 a
nasl. CSP; § 124 zakona ¢&. 314/2018 Z. z.).%

Pri Givahe, ¢i po rozhodnuti odvolacieho sudu podat’ dovolanie alebo stavna staznost, je
potrebné reSpektovat’ subsidiaritu Ustavnej staznosti: ustavna staznost’ je spravidla pripustna
az po vycerpani ucinnych opravnych prostriedkov. Preto treba analyzovat’ konkrétny vysledok
odvolacieho konania (potvrdenie, zmena, zruSenie rozhodnutia) a nasledne posudit, ¢i CSP v
danom procesnom nastaveni pripiSta dovolanie (napr. pri namietani zdsahu do spravodlivého
procesu). AZ po tomto vyhodnoteni je mozné zodpovedne uzavriet, ¢i je potrebné podat’
dovolanie, alebo je priamo otvoreny priestor na ustavni staznost’.

V predmetne;j veci viak Ustavny sud priamo posudzoval rozhodnutie krajského stidu, ktory
je opravnym sudom, a ustavna staznost bola podand podra &l. 127 Ustavy SR. To znamena, Ze
v konkrétnom pripade bola ustavna staznost riadne podana a Ustavny siid mohol priamo
zasiahnut’, pravdepodobne aj preto, ze dovolanie proti rozhodnutiu odvolacieho sudu nebolo z
hladiska § 419 a nasl. CSP objektivne pripustné, resp. neslo o rozhodnutie spifiajiice zakonné
kritéria dovolacej pripustnosti.®® Nalez tak demonstruje situdciu, v ktorej bola istavna staznost’
vyuzitd ako primarny prostriedok ochrany, pretoze systém mimoriadnych opravnych
prostriedkov neposkytoval v konkrétnom procesnom nastaveni efektivny nastroj napravy.

Ustavny sud zdoraznil, Ze aj vecne spravny dovod na zruenie rozhodnutia méZe porusit’
pravo na spravodlivy proces, ak sud prekro¢i rozsah svojho prieskumného opravnenia v

3 Rozhodnutie Ustavného sadu Ceskej republiky sp. zn. 1. US 233/2019.

3 Dohovor o ochrane Pudskych prav a zakladnych slobdd).; HARRIS, D., O’BOYLE, M., WARBRICK, C. Law of the
European Convention on Human Rights.

% Ustavny sud Slovenskej republiky. Nélez sp. zn. IV. US 239/2025.; COUNCIL OF EUROPE. Convention for the Protection

of Human Rights and Fundamental Freedoms (Dohovor o ochrane 'udskych prav a zédkladnych slobdd).; HARRIS, D.,

O’BOYLE, M., WARBRICK, C. Law of the European Convention on Human Rights.

Ustavny sid Slovenskej republiky. Nalez sp. zn. IV. US 29/2025.; Najvy3si sad Slovenskej republiky. Rozsudok sp. zn.

6Cdo/214/2020.
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prospech jednej strany na tkor druhej, ¢im dochédza k nerovnému postaveniu stran. Takyto
postup nartsa rovnost’ stran, ked’ze druhej strane je odiiatd moznost’ vyjadrit’ sa k d6vodom, na
zaklade ktorych bolo rozhodnutie zrusené alebo zmenené.*’
Pre procesnu stratégiu stran z toho vyplyva, ze v pripadoch prekrocenia prieskumného
opravnenia odvolacim sidom by mali: (a) bezprostredne po oboznameni sa s rozhodnutim
analyzovat’, ¢i su splnené podmienky dovolania podla CSP; (b) ak je dovolanie pripustné,
vyuzit' ho ako mimoriadny opravny prostriedok, v ktorom namietnu porusenie ¢l. 46 a 47
Ustavy SR a ¢&l. 6 Dohovoru; a (¢) aZ po vy&erpani dovolania, alebo ak dovolanie pripustné nie
je, zvazit podanie Ustavnej staznosti podl'a ¢l. 127 Ustavy SR.

Tento trojstupfiovy model umoziuje prakticky overit’ druht pracovnu hypotézu prispevku:
ak sa ukaze, ze kombinacia dovolania a tstavnej st'aznosti je schopna v rozumnej lehote a s
primeranymi ndkladmi napravit’ porusenie sposobené prekrocenim prieskumného opravnenia,
mozno hovorit' o relativne dostatocnej sekundarnej ochrane; ak vSak systém vedie k
neprimeranym priet'ahom, procesnym prekézkam alebo k tomu, ze ¢ast’ poruseni zostava bez
realnej napravy, vyvstava potreba legislativneho alebo judikatiirneho zasahu.3®
Pre tplnost’ je vhodné strucne zhrnit' typové kombinacie ,,vysledku* odvolacieho konania a
nadvézujucich moznosti ochrany:
— ak odvolaci sud rozsudok potvrdi, je pripustnost’ dovolania determinovand splnenim
podmienok podla § 419 a nasl. CSP (napr. zdsadny pravny vyznam otazky, ktort odvolaci sud
riesil), pricom namietka prekrocenia prieskumného opravnenia moze byt subsumovana pod
dovolaci dovod zasahu do prava na spravodlivy proces (§ 420 pism. f) CSP);
— ak odvolaci sud rozhodnutie zmeni, prichddza do tvahy dovolanie proti rozhodnutiu vo veci
samej za obdobnych podmienok, priCom intenzita zasahu do prév strany moéze byt eSte
vyraznejSia, ked’ze dojde k meritdrnej korekcii bez procesnej moznosti reakcie;
— ak odvolaci sid rozhodnutie zrusi a vec vrati sudu prvej inStancie, mdze byt mimoriadna
ochrana komplikovanejSia, ked’Ze rozhodnutie nie je spravidla definitivne; v takychto
pripadoch bude ¢asto hlavnym prostriedkom ochrany Ustavna st'aznost’ namietajiica procesny
exces odvolacieho stdu, priCom vyznamné je aj posudenie podmienok pripustnosti ustavnej
staznosti podla § 124 zdkona o Ustavnom stide SR.
Takto nastaveny postup zaroven zapada do pracovnej hypotézy prispevku: ak sa preukdze, ze
strany maju k dispozicii u¢inné opravné prostriedky schopné napravit’ poruSenie spdsobené
prekroCenim prieskumného opravnenia, mozno hovorit’ o dostato¢nej sekundéarnej ochrane; ak
nie, otvara sa priestor pre d’alSie legislativne alebo judikatorne zasahy de lege ferenda.
Vysledky analyzy tak skor podporujua druht pracovnu hypotézu prispevku, podl'a ktorej sucasna
kombinacia dovolania, obnovy konania a Gistavnej st'aznosti poskytuje strandm len obmedzent
a nie vzdy dostatocne efektivnu sekundarnu ochranu pri poruseni spdsobenom prekrocenim
prieskumného oprévnenia.

VI. DE LEGE FERENDA - PRECIZOVANIE ZAKAZU PREKROCENIA
PRIESKUMNEHO OPRAVNENIA A SATISFAKCNE MECHANIZMY

De lege lata vyplyva z § 380 CSP, ze odvolaci sud je viazany odvolacimi dévodmi, s
vynimkou zdkonom taxativne upravenych vad, na ktoré prihliada z uradnej povinnosti.*

37
38

I; Krémat a ostatni proti Ceskej republike, 2000.

MOLNAR, P. Procesn4 aktivita sporovej strany ako limit prieskumu v opravnom konani. Pravny obzor, 2024, ro¢. 107, &.
6,s. 633-645.; UZELAC, A. (ed.). Reform and Perspectives of Civil Procedure Law in Europe. Dordrecht: Springer, 2005.
3§ 380 Civilného sporového poriadku.; STEVCEK, M., FICOVA, S., BARICOVA, J., MESIARKINOVA, S.,
BAJANKOVA, J., TOMASOVIC, M. a kol. Civilny sporovy poriadok. Komentar. 2. vyd. Praha: C. H. Beck, 2022.
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Z judikatiry Ustavného sadu SR aj ESLP zaroveni jasne vyplyva, Ze rozhodnutie
odvolacieho stidu nesmie byt zalozené na dovodoch, ku ktorym strany nemali moznost’ sa
vyjadrit, a to ani vtedy, ak by tieto dovody boli materialne ,,spravne*.*

De lege ferenda sa preto javi vhodné prieskum nerozsirovat, ale naopak vyslovne a
jednoznac¢ne formulovat’ zdkaz prekrocenia prieskumného opravnenia tak, aby nebolo mozné
odvolaci vyklad ,,uvoliiovat*™ v prospech akéhosi vol'ného hl'adania novych déovodov mimo
ramec odvolania. *!

Za zvézenie stoji doplnenie § 380 CSP o vyslovné ustanovenie, podla ktorého odvolaci sud
nesmie zalozit’ svoje rozhodnutie na dévodoch, ktoré neboli uplatnené v odvolani, okrem vad
taxativne uvedenych v zdkone (procesné podmienky, nespravne obsadenie sudu, vyluceny
sudca a pod.), pri sucasnom odkaze na zachovanie prava stran vyjadrit sa ku vSetkym
skutoénostiam a dovodom vyznamnym pre rozhodnutie. 42

Takéto legislativne spresnenie by neznamenalo zavedenie novej vynimky z viazanosti
odvolacimi dovodmi, ale potvrdenie a zosilnenie existujiceho zékazu rozhodovat’ na inom
skutkovom ¢i pravnom zaklade, nez aky vyplynul z odvolania a z taxativne stanovenych ex offo
vad.®® Zaroven by prispelo k zjednoteniu rozhodovacej praxe krajskych sudov, ktoré dnes nie
vzdy rovnako striktne vymedzuju hranice svojho prieskumu, co moze viest' k rozdielnemu
Standardu ochrany procesnych prav stran v zavislosti od miestnej prislusnosti.

De lege ferenda mozno uvazovat’ aj o spresneni dovolaciecho dovodu zdsahu do prava na
spravodlivy proces (§ 420 pism. f) CSP) tak, aby sa vyslovne uvadzalo prekrocenie
prieskumného opravnenia odvolacim sidom ako typovy priklad odnatia moznosti konat’ pred
sudom (v rovine procesnej nerovnosti stran).**

Takéto vyslovné zakotvenie by posilnilo pravnu istotu procesnych stran aj dovolacieho sudu
a zaroven by prispelo k zjednoteniu rozhodovacej praxe pri posudzovani pripustnosti dovolania
v situaciach, ked’ odvolaci sud ,,pridal“ vlastné dovody nad ramec odvolania.*®

Osobitnou otazkou je satisfakcia procesnej strany, ktorej pravo na spravodlivy proces a
rovnost’ stran bolo porusené prekrogenim prieskumného opravnenia. Ustavny stid v tejto linii
judikatary vychadza z predstavy, Ze ucastnik by nemal niest’ negativne ndkladové dosledky za
porusenie zékladnych prav, ktoré spdsobil organ verejnej moci, a nie jeho procesny oponent.

Pri Givahdch o zakotveni satisfakénych mechanizmov je potrebné zohladnit’ existujucu
judikataru Ustavného stdu SR, podra ktorej nie je spravodlivé zaviazat’ protistranu na ndhradu
trov konania, ak vznikli v désledku pochybenia v§eobecného sudu, a nie procesnym spravanim
icastnika.*®

De lege ferenda sa preto javi vhodnej$im smerovanim posilnenie zodpovednosti Statu za
Skodu spdsobent pri vykone verejnej moci a vytvorenie jasného procesného ramca pre nahradu
trov konania a inych ujm (napr. ndhrada trov vynaloZenych na Ustavnu st'aznost, prednostné

40 Ustavny siid Slovenskej republiky. Nélez sp. zn. IV. US 239/2025; Eurdpsky sud pre F'udské prava. Vec Krémét a ostatni

proti Ceskej republike (&. 35376/97), rozsudok zo dita 3. marca 2000.; Eurépsky sid pre Pudské préva. Vec Vermeulen proti

Belgicku (€. 19075/91), rozsudok zo dna 20. februara 1996.

MOLNAR, P. Procesna aktivita sporovej strany ako limit prieskumu v opravnom konani. Pravny obzor, 2024, ro¢. 107, &.

6, s. 633-645.; IVANCO, M. Vybrané otazky odvolacich dévodov (1. ¢ast) — Vady konania. Justi¢na revue, 2023, &. 4.

42§ 365 az 366 Civilného sporového poriadku.; Ustavny sud Slovenskej republiky. Nélez sp. zn. III. US 330/2013.; Eurépsky
sud pre l'udské prava. Vec Dombo Beheer B.V. proti Holandsku (¢. 14448/88), rozsudok zo dna 27. oktobra 1993.

43 STEVCEK, M. a kol. Civilné pravo procesné. Uvod do civilného procesu a sporové konanie. Praha: C. H. Beck, 2022.;
GERARDS, J. General Principles of the European Convention on Human Rights.

4§ 420 Civilného sporového poriadku.; Ustavny sud Slovenskej republiky. Nalez sp. zn. IV. US 239/2025.; Najvyssi sud
Slovenskej republiky. Rozsudok sp. zn. 6Cdo/214/2020.

4 UZELAGC, A. (ed.). Reform and Perspectives of Civil Procedure Law in Europe. Dordrecht: Springer, 2005.; ANDREWS,

N. The Modern Civil Process. Judicial and Alternative Forms of Dispute Resolution in England. Tiibingen: Mohr Siebeck,

2008.

Ustavny sid Slovenskej republiky. Nélez sp. zn. I. US 105/2006.; Ustavny stid Slovenskej republiky. Nélez sp. zn. IIL. US

330/2013, MOLNAR, P.— SUDZINA, M. — COLLAK, J. Ochrana 'udskych hodnét v procesnom prave. Kosice: Typopress,

2023.
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prejednanie veci po zru$eni rozhodnutia Ustavnym sadom SR. #” V tomto kontexte by bolo
mozné uvazovat aj o legislativnom upresneni vztahu medzi Gspechom v Ustavnej staznosti a
narokom na nahradu trov vynalozenych na jej podanie a pravne zastipenie, ako aj o
Specifickych pravidlach pre rozdelenie trov v ndslednom opakovanom konani pred vS§eobecnym
sudom.

Takto koncipovand Gprava by mala nielen preventivny ucinok vo vzt'ahu k sidom, ktoré by
boli motivované doslednejSie reSpektovat’ zakonné limity svojho prieskumu, ale zaroven by
poskytovala U¢inni ochranu strandm, ktorych zakladné préva boli porusené v doésledku
prekrocenia prieskumného opravnenia, bez toho, aby sa legitimizovalo rozhodovanie na inych
dovodoch, nez ktoré boli v odvolani uplatnené.*® Zaroveni by prispela k posilneniu dovery v
justiciu tym, Ze adresne riesi nasledky procesnych excesov orgadnov verejnej moci, a nie ich
prenasa na sukromnych tcastnikov sporu.

VIL. ZAVER

V nadvédznosti na vykonani analyzu mozno zhrnut hlavné zistenia prispevku
nasledovne. Problematika prekro¢enia prieskumného opravnenia v odvolacom konani
predstavuje v slovenskom civilnom procese zasadnu otazku, ktord Gzko suvisi s ochranou
zékladnych prav stran konania, najmi prava na spravodlivy proces a rovnost’ stran. Pravny
ramec odvolacieho konania je v Civilnom sporovom poriadku nastaveny tak, aby odvolaci sud
reSpektoval limity vyplyvajice z principu netuplnej apelacie — teda aby rozhodoval len v rozsahu
a z dovodov, ktoré boli v odvolani uplatnené, s vynimkou vad, na ktoré musi prihliadnut’ z
uradnej povinnosti. Tento systém ma za ciel’ zabezpecit' rovnovahu medzi pravom strany na
efektivnu ochranu svojich prav a poziadavkou prévnej istoty, predvidatel'nosti a procesnej
ekonomie.*

Pripadova §tidia IV. US 239/2025 demonstruje typovy problém, kedy odvolaci sud moze
mat’ vecne ,,pochopitelnu “ motivaciu korigovat’ formalizmus, avSak ak tak urobi mimo ramca
odvolania a mimo zidkonnych vynimiek, zasahuje do predvidatelnosti a rovnosti zbrani. V
tomto zmysle je reSpektovanie § 380 CSP nielen procesnou technikou, ale aj materialnou
garanciou spravodlivého procesu.

Analyza rozhodovacej praxe, vratane judikatary Ustavného sudu SR a Eurdpskeho sudu pre
Iudské prava, ukazuje, Ze prekrocenie prieskumného opravnenia odvolacim sidom — najmé ak
rozhodne na zaklade dovodov, ktoré neboli v odvolani uplatnené a ku ktorym sa druhé strana
nemohla vyjadrit’ — predstavuje zdvazné poruSenie prava na spravodlivy proces a rovnost’ stran.
Takyto postup nartiSa kontradiktornost’ konania, poskytuje jednej strane neprimeranti vyhodu a
oslabuje doveru verejnosti v spravodlivost’ sadneho systému. Ustavny sid SR v rozhodnuti sp.
zn. IV. US 239/2025 vyslovne konstatoval, Ze aj vecne spravny dévod na zruenie rozhodnutia
modze byt ustavne neudrzatelny, ak je vysledkom prekrocenia prieskumného opravnenia v
prospech jednej strany na ukor druhe;.

Z pohl'adu procesnej stratégie je preto nevyhnutné, aby strany konania boli aktivne uz v
konani pred sudom prvej inStancie a dosledne vyuzivali vSetky dostupné prostriedky
procesného utoku a obrany. V odvolacom konani je potrebné reSpektovat’ limity prieskumu a v
pripade, ze dojde k ich prekroCeniu, je procesnd strana opravnend domahat’ sa napravy
prostrednictvom dovolania (ak je pripustné) alebo tstavnej staznosti. Clanok zaroveti poukazal

47 7akon &. 514/2003 Z. z. 0 zodpovednosti za skodu spdsobent pri vykone verejnej moci.; Ustavny siid Slovenskej republiky.
Nalez sp. zn. IIL. US 330/2013.

48 MOLNAR, P. — SUDZINA, M. — COLLAK, J. Ochrana Pudskych hodnét v procesnom préave. Kogice: Typopress, 2023.;
GERARDS, J. General Principles of the European Convention on Human Rights.

49 UZELAGC, A. (ed.). Reform and Perspectives of Civil Procedure Law in Europe. Dordrecht: Springer, 2005.; ANDREWS,
N. The Modern Civil Process. Judicial and Alternative Forms of Dispute Resolution in England. Tiibingen: Mohr Siebeck,
2008.; STURNER, R. Zivilprozessrecht. Miinchen: C. H. Beck, 2019.
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na to, Ze ucinnost’ tychto nastrojov nie je absolutna a Ze v niektorych procesnych konfiguraciach
mdze byt’ naprava porusenia limitovand, ¢o podporuje druht pracovni hypotézu o obmedzene;j
efektivnosti existujucich ochrannych mechanizmov.

De lege lata cClanok poukazuje na potrebu doslednejSicho uplatiiovania existujucich
mechanizmov ochrany procesnych prav stran, najmé prostrednictvom ustavnej staznosti v
pripadoch zjavného prekrocenia prieskumného opravnenia. De lege ferenda sa javi ako Ziaduce
vyslovne zakotvit’ povinnost’ odvolacieho sudu pred rozhodnutim oboznémit’ strany s dovodmi,
ktoré neboli v odvolani uplatnené, a umoznit’ im vyjadrit’ sa k nim, ako aj zvazit' zakotvenie
osobitnych satisfakénych mechanizmov pre strany, ktorych pravo na spravodlivy proces bolo
porusené (napr. v podobe finan¢nej nahrady ¢i procesnych vyhod v d’alSom konani). Tym by sa
posilnila preventivna aj reparativna funkcia prava na spravodlivy proces a zaroven by sa znizil
pocet situdcii, v ktorych musi napravu zabezpecovat’ az tstavny sud alebo ESLP.

Z hladiska d’alSieho vyskumu sa otvdra priestor najmi pre hlbSiu komparaciu s inymi
eurdpskymi pravnymi poriadkami (najmid nemeckym a anglickym odvolacim konanim), v
nadvédznosti na prace publikované napriklad v Access to Justice in Eastern Europe a Civil
Justice Quarterly, ako aj na analyzy adversaridlneho principu v mimoeurdpskych jurisdikciach
(napr. TRAN KHAC QUI, Q. — NGUYEN THI HONG NHUNG, N. The Legal Imperative of
Adversariality in Civil Procedure: Ensuring Fair Trial Standards in Vietnam. Veredas do
Direito). Rovnako je Ziaduce systematicky analyzovat’ rozhodnutia ESLP tykajice sa rozsahu
odvolacieho prieskumu a rovnosti zbrani, ako aj empiricky skumat’ rozhodovaciu prax
slovenskych odvolacich sudov v sporovych veciach. Koncepcné zdvery prispevku tak smeruji
k posilneniu ochrany prava na spravodlivy proces prostrednictvom ddsledného dodrziavania
zédkonnych limitov prieskumného opravnenia, zosilnenia kontradiktérnosti odvolacieho
konania a posilnenia rovnosti stran ako zakladného principu moderného civilného procesu. >

KLEUCOVE SLOVA
civilné sudne konanie, odvolacie konanie, prieskumné opravnenie, prdvo na spravodlivy
proces, rovnost’ stran

KEY WORDS
civil judicial proceedings, appellate proceedings, scope of review, right to a fair trial, equality
of parties
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Judikattira — Europsky sud pre 'udské prava

1. Eurédpsky sud pre 'udské prava. Vec Niderdst-Huber proti Svajciarsku (&. 18990/91),

rozsudok zo dna 18&. februara 1997.

2. Eurdépsky sud pre l'udské prava. Vec Vermeulen proti Belgicku (€. 19075/91), rozsudok

zo dna 20. februara 1996.

3. Eurépsky sud pre Pudské prava. Vec Kraska proti Svajciarsku (¢. 13942/88), rozsudok

zo dina 19. aprila 1993.

4. Europsky sud pre l'udské prava. Vec Dombo Beheer B.V. proti Holandsku (¢.

14448/88), rozsudok zo dna 27. oktdbra 1993.

5. Eurédpsky sud pre Pudské prava. Vec Krémar a ostatni proti Ceskej republike (&.

35376/97), rozsudok zo dia 3. marca 2000.
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